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A 

Acquiescence 

Trespasser building on site of 

another in spite of owner pro" 
testing — Owner suing for posses- 
sion after two years — He has 
not acquiesced and is entitled to 
possession 34 g 

Adjustment of Suit 

See Civil P. C., O. 23, R. 3 

A.dverse Possession 

“Hindu law — Reversioner^”* 
Possession adverse against widow 
is not so against reversioner 226c 

-Possession referable to lawful 

origin — Burden to prove adverse 
possession is on party alleging 

_ 104^1 

' Nature of possession by one 
Hindu female entitled to main- 
tenance against another female 
•lepends upon quality and extent 
and her intention— Possession to 
be adverse, lawful owner must 
have notice — Adverse possession 
does not run against a person 
until he is entitled to possession 1046 

Possession in assertion of 

ownership to half undivided 
share Title can be perfected 
only as regards that half 67 

Amendment of Plaint 

6Vc Civil P. C.. O. 6. R. 17 

Appeal 

Plea — Application under R. 10, 

O. 22, rejected — Appeal under 
O. 43, R. 1 (l) is the only remedy 307 


B 

Benami 

^“Vendor and vendee near rela- 
tions — Sale-deed with vendor — 
Vendee must prove that sale was 
not nominal {Obiter) 3276 

Lease in /I’j name— Money 
belonging to A and B—A's right 
against A is not affected — Prin- 
ciple applies whether lease is 
granted voluntarily or lessor is 
compelled to give it 207 

Berar Alienated Villages Ten- 
ancy Law ( 1921 ) 

"—“The law is not repugnant to 
Waste Land Rules of 1865, R. 3 304 
^S. 47 — Continuous posses- 
sion — Vendee by unregistered 
deed in possession since 1900 — 

His vendor in possession from 
1894 — Both possessions can be 
tacked * 3426 

Berar Land Revenue Code 
( 1896 ) 

* Construction — Decision under 

similar provisions of Bombay 
Revenue Code are relevant lOe 

■ B. 59 ( 3 ) — Government’s 
ownership disputed — Revenue 
officer has no jurisdiction lOd 

8. 78 (2) — Enhancement of 
rent from time to time — Annual 
formal leases granted — Presump- 
tion is against permanent ten- 

aocy 2006 

S. 211 — Allahabad rulings 
have no application t<j the Code 296a 
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Berar Land Revenue Code 

S. 211 — Vendee becoming a 

sharer before suit — The right of 
pre-emption is not lost 2966 

S. 223 — Privity of estate must 

be proved as a fact — Nafargats 
prove only a chain of cultivators 
and not the nature of their title 99<i 

Berar Municipal Law (1S86) 

S. 41 (l) A (b)— Notification 

No. 456, dated 29th April 1913, 
is not subject to the maximum 
of Rs. 500, imposed by Prov. 1 to 
R. 1, of Hyderabad Residency 
O. 112, dated 18th March 1899 102 

Berar Waste Land Rules of 

1865 

R. 3 — Berar Alienated Villages 

Tenancy Law is not repugnant 
to R. 3 304 

Bombay Land Revenue Code 

(5 of 1879) 

Decision under similar provi- 
sions of the Bombay Land Rev- 
enue Code is relevant in cons- 
truing Berar Land Revenue Code 10c 

C 

C. P. Land Revenue Act (2 of 
1917) 

S. 107 — Lease in d’s name — 

Money belonging to A and B — 

B'$ right against A is not 
affected — Principle applies whe- 
ther lease is granted voluntarily 
or lessor is compelled to give it 207 
“S. 128 — Agriculturist’s house 
is not exempt from sale for debts 
due to the Co-operative Society 217a 

S. 156 — To claim set-off no 

agreement is necessary 175ft 

-'"“Ss. 188 and 192 — Remunera- 
tion of inulcadda.m guinashta and 
havildar — Co-siiurers are not 
bound to share unless they have 
agreed and their services are 
necessary 267ft 

Ss. 188 and 192 — Kxt*cnses of 

public festivals — Co-sharers are 
not boujid to share unless they 
have agreed to — Payment in 
past docs not constitute implied 
agreement 2676 

S. 188 (2) (c) — Suit for profits 

against landlord — Interest should 
be allowe^l from 1st November 
of the year (or which profits are 
duo 62c 

Ss, 192 and 187 (5)— Sadar 


C. P. Land Revenue Act 

lambardar is not entitled to any 
remuneration as such 1752^ 

C. P. Stamp Law Rulings Cir- 
culars (1887) ^ 

Nos. 7, 9, 11 and 12 — Agree- 
ment must be for price paid or 
promised 72ft 

C. P. Tenancy Act (11 of 
1898) 

' 'S. 2 — Holder of land for grow- 
ing vegetables is a tenant — Mere 
circumstance that he holds it for 
a part of the year makes no 
difference 19ft 

S. 41 — Mortgage of occupancy 

holding prior to Act of 1920 — 
Possession under mortgage decree 
taken after Act of 1920 — Malgu- 
zar has no right to sue in eject- 
ment 277 

S. 41 — Mortgage in contraven- 
tion of S. 41 — Foreclosure decree 
obtained before, but tenant 
actually dispossessed after the 
Act of 1920 — Landlord cannot 
eject the mortgagee 1276' 

S. 41 — On receipt of notice by 

tenant of the intended transfer 
by tenant, landlord must inti- 
mate his desire to purchase and 
must apply for fixing the value 
to revenue officer — Otlierwise 
the transfer becomes unavoidable 110* 
S. 46 — Registration contraven- 
ing S. 40 is ineffective 30ft 

S. 46 (1) — Proprietor bolding 

cultivating possession of sir can 
be said to ‘occupy’ 245 

(1 of 1920) 

Absolute occupancy holding 

sold in execution of rentdeoree 
— Purchaser does not take free 
of all incumbrances — Purchaser 
stops into the shoes of first 
cliarge-liolder H9ft 

Ss. 11 and *5 — Difforonco in 

wording is merely curiosity in 
drafting 272ft- 

S. 11 — Surrender by widow of 

tenancy inherited from a male 
is not invalid against rever- 
sioners 1296’ 

S. 11 — Mere separation in 

mess and residence of a son is 
not sufficient to cause exclusion 
from inherit-ance if thoro is no 
separation in estate 1076* 
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C. P. Tenancy Act 

S. 11, Prov. 2 — “Collaterals” 

and “kindred” should be con- 
strued differently so as to 
suit the principles of personal 
law of each tenant 68a 

S. 11 — Provisions apply to fe- 
male tenant also 68e 

S. 11 Prov. (2) — “Collateral” 

— In the case of a Hindu married 
woman’s self -acquired occupancy 
tenancy rights “collaterals” 
means her husband’s collaterals 686 

S. 12 — Land originally malik 

makbuza treated by holder as 
tenancy holding for more than 
12 years — Holder becomes an 
occupancy tenant — His decree- 
holder cannot, therefore, attach 
the land 330 (l) 

Ss. 12 and IS — Ex-proprietary 

tenant of sir land held in sever- 
atly surrendering it to the pro- 
prietor' — Lambardar is not en- 
titled to dispossess the proprie- 
tor under S. 13 3256 

S. 13 — Widow' can surrender 

the tenancy even to defeat the 
reversioners — Reversioners’ re- 
medy is to attack it as transfer 
under S. 13 330 (2) 

S. 13 — Occupancy holding — 
Holding transferred to one co- 
sharer — Lambardar consenting 
8uit to challenge lies only on 
ground of fraud — Ejectment pro- 
ceedings can lie in revenue 
Court under S. 13 . 161 

S. 38 — Sub-tenancy for one 
year is not presumed to continue 
after that year 320c 

Ss. 46 and 47 — Mukaddam 
gumashta is a village servant 208 

S. 68 — Tenant knowing about 
dispute as to claim to landlord’s 
title, but choosing one claimant 
— He is not protected — In case 
of doubt he can proceed as under 

9 68 237 

S. 89 — Tenancy can be termi- 
nated in any way at the desire of 
both parties 320n 

S. 104 (4) — S. 28, Limitation 

Act, applies to the right in a 
tenancy in the Central Provinces 352 

S. 105 — Transfer bad under 

general law — Jurisdiction of 
civil Court is not excluded 226a 


C. P. Tenancy Act 

S. 110 — Mortgage of occu- 
pancy holding prior to Act of 
1920 — Possession under mort- 
gage decree taken after Act of 
1920 — Malguzar has no right to 
sue in ejectment 277 

Sell. 2, Art. 1 — In a suit by a 

co-widow to set aside a gift of 
the husband’s property by her 
co-widow the limitation, begins 
to run from co-widow’s death— 

Art. 1, Sell. 2, does not apply 2266 
Sell. 2, Art. 1 — Suit to en- 
force mortgage of absolute occu- 
pancy holding — Art. 1 does not 
apply 1196 

Sell. 2, Art. 1, — Dispossession 

— Widow declaring that her 
adopted son was tenant since 
adoption — Widow cannot bo said 
to be dispossessed 76 

Charge to Jury 

See Criminal P. C., S. 297 

Civil Procedure Code (5 of 
1908) 

S. 2 (12) — Person who has se- 
cured decree under Specific Re- 
lief Act, S. 9, can recover mesne 
profits 9a 

S. 11 — A person is not bound 

to sue on an alternative cause 
of action and failure to so sue 
in the former suit does not bar 
subsequent suit 322 

9. 11 — Subsequent mortgage 

substituted for earlier mortgage 
— Suit on subsequent mortgage 
failing on the ground of invali- 
dity of the mortgage for want of 
legal attestation and mortgagee 
not falling back on prior mort- 
gage — Second suit on prior mort- 
gage is not barred 836 

S. 24 — Transfer — Convenience 

of parties is the basis of statu- 
tory jurisdiction 219 

S. 39 — Objections to execution 

should be taken in the Court 
passing the decree and nob in 
transferee Court for execution .3la 

S. 47 — Decree-holder, auction 

purchasei — Application by, under 
O. 21,R. 95, Civil P. C., is 
governed by Art. 182, Limitation 
Act 294 

S. 47 — Order under R. 71, 

O. 21 is appealable; 7 N. L. R. 

134, Overruled 
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Civil P. c. 

S. 63 — Collector can deliver 
possession of standing crops 3006 

S. 64 — Sale"deed compulso" 
rily registrable — Release of at- 
tachment between execution and 
registration does not invalidate 
sale 289 

S. 70 (2)- — Notification trans- 
ferring jurisdiction to Collector 
— Civil Court's jurisdiction is 
ousted 324(1) 

S. 100 — Question of law de- 
pending on findings of fact can- 
not be allowed for the first time 
in second appeal 3616 

S. 100 — Question of Court-fee 

will not be allowed to be first 
raised in second appeal 321 

S. 100 — Second appellate 

Court can interfere with a find- 
ing as to the legal status of a 
party 200a 

B. 100 — Bald pleas of parties 

recorded but parties not exa- 
mined on the points — Real 
points in dispute ignored — Trial 
is vitiated and can be set aside 
in second appeal 180c 

S. 100 — Legal effect of proved 

facts is question of law — High 
Court can interfere I66c 

S. 100 — As regards jurisdic- 
tion under S. 100 High Court 
lias discretion 1646 

B. 100— New ])lca of fact can- 
not be raised 129a 


B 100 — New plea cannot be 

raised 104c 

S. 100— Order dismissing ap- 

I»eal for deficiency of Court-fee 
is appealable —Dismissal raising 
question of law — Second appeal 
lies 100a 

B. 100 — Finding of fact — The 

finding as to absence of reason- 
able care and good faith is a 
finding of fact 416 

B. 110 — Inheritance of “Lawa 

jama" in Berai — Question as to 
(iiclaw applicable was held to 
bo a question of public import- 
ance 63 

S. 116 — Paupoi — Revision lies 

liom an order rejecting appli- 
.cation to be allowed to sue as a 


pauper 


340a 


Civil P. C. , 

S. 115 — Order under O. 21, 

R. 60 or 61 — Revision lies 286a 

S. 115 — Order demanding fur- 
ther Court-fees is reviaable 2566 

S. 115 — Application for ap- 
pointment of curator — High 
Court will not interfere with 
District Judge’s. discretion 253<J 

S. 115 — Small Cause suit tried 

on regular side — High Court re- 
fused to interfere 164a 

^S. 115 — As regards jurisdic- 
tion under S. 115 High Court 
has discretion 1646 

— — S. 149 — Order demanding fur- 
ther Court-fee is revisable 2566 

S. 151 — Other remedy open — 

Recourse to S. 151 should not be 
had 262(? 

S. 151 — Other remedies open 

— Power under S. 151 is not to 
be used 212 

S. 151 — Other remedy open, 

but not availed of — S. 151 
cannot be invoked 1976 

S. 151 — Too much importance 

should not be given to form if it 
tends to defeat justice— Appli- 
cation to sot aside Small Cause 
Court's ex-parte decree dismissed 
— No revision filed under S. 25, 
Provincial Small Cause Courts 
Act — No remedy exists under • 

S. 151 95a 

0. 1, R. 10 — Mortgage suit — 

Preliminary decree passed — 
Lessee of mortgagor before final 
decree need not be joined 299a 

O. 1, R. 10 — Transposition of 

parties is contemplated and can 
be made even after decree in 
partition suit 326 

O. 2, R. 2 — A person is not 

bound to sue on an alternative 
cause of action and failure to so 
sue in former suit does not bar 
subsequent suit 322 

O. 2, R. 2 — Claim for profits 

since deposit by mortgagor must 
be joined in redemption suit 3026 
O. 2, R. 2 — Subsequent mort- 
gage substituted for earlier mort- 
gage— Suit on subsequent mort- 
gage failing on the ground of 
invalidity of the mortgage for 
want of legal attestation and 
mortgagee not falling back on 
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prior mortgage — Second suit on 
prior mortgage is not barred 836 

O. 6, R. 17 — Essentials of 

amendment indicated 310 

■^“O. 6, R. 17 — Amendment is 
retrospective at least from date 
of application 956 

O. 7, R. 11 — Form of suit will 

determine what article of Limi- 
tation Act should apply 10a 

O- 7, R. 11 — To apply a parti- 
cular article of the Limitation 
Act the plaintiff’s version of the 
case should be looked to 106 

O. 8, R. 6 — Plea of set-off and 
satisfaction — Difference 120(l) 

* ““O. 8, R. 6 — Set off — Court-fee 

for excess over plaintiff’s claim 
should be paid if decree for the 
excess is prayed for 74 

O. 9, R. 13 — Application to 
set aside ex-parte decree wrongly 
describing name of plaintiff’ who 
had died and whose represen- 
tative had been substituted — Ap- 
plication rejected on the ground 
of wiong description — Rejection 
is improper 251 

O. 9, R, 13 — Two much im- 
portance should not be given to 
form if it tends to defeat justice 
— Application to sot aside Small 
Cause Court’s ex-parte decree 
dismissed — No revision filed 
under S. 25, Provincial Small 
Cause Court’s Act — No remedy 
exists under S. 151, Civil P. C. 95a 
O. 13, Rr. 1 and 2 — All rele- 
vant evidence should be admit- 
ted at any stage of proceedings, 
giving due weight to circum- 
stances under which it is pro- 
tiuced 269a 

O. 21— Sale in insolvency — 

O. 21 applies and application 
for setting aside a sale is 
governed by Art. 166 2626 

O- 21, Rr 10 and 53 — As- 
signee of holder of attached 
decree is also entitled to take 
out execution under R. 53 132a 

^ ' ' O. 21. R. 35 — Possession deli- 

vered — Judgment-debtor remain- 
ing in possession for all practi- 
cal purposes — Decree-holder’s 
remedy is by suit for possession 36a 
O. 21, Rr. 53 and 16 — As- 
signee of holder of attached 


Civil P. C. 

decree is also entitled to take 
out execution under R. 53 13 2a 

O. 21, R. 58 — Enquiry under 

— Court should not go into 
questions of title 2866 

O. 21, R. 63 — Order under 

R. 60 or R. 61 — Revision lies 286a 

O. 21, R. 71 and S. 47— 

Order under R, 71, O. 21, is 
appealable : 7 N- L- R. 134, 

Overruled 112 

O. 21. R. 90 — Material irre- 
gularities ejusdem generis with 
those alleged in the application 
coming to light — Court should 
consider them while deciding 
the application 319 

O. 21, R. 95 — Decree-holder 
auction-purchaser — Application 
under the rule is governed by 
Art. L82, Limitation Act 294 

O. 21, R. 100 — No declaratory 
order can be passed under the 
‘•ule 300a 

“ O. 22, R. 1 — Two rival claim- 
ants — .-\pplication of one in 
time — Otiier’s api^lication bar- 
red — Latter cannot continue 
suit revived by the former 343a 

O. 22, R. 1 — “ Right to sue ” 
means the right to bring a 
suit asserting a right to the 
same ralief which the deceased 
plaintiff asserted at the time of 
his (l(Mth 3436 

O. 22, R. 5 — A legal represen- 
tative in ct>niinuing a suit can- 
not set up a new right 162a 

“"O. 22, R. 6 — Aiiplication to 
set aside ex-parte decree wrongly 
describing name of plaintiff who 
had died and whose legal repre- 
sentatives had been substituted 
— Application rejected on the 
ground of the wrong descrip- 
tion — Rejection is improper 251 

O. 22, R. 10 — AppHcati(Dn 

under the rule rejected — Appeal 
under O. 43, R. 1 (l) is the only 
remedy 3 07 

O. 23, R 1 — Court can pass 

an order of its osvn motion 302^ 

O. 23, R, 3 Compromise can 
be entered into in execution — 
Executing Court is bound to 
give effect to it — Article appli- 
cable for execution of adjusted 
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decree is Art. 182 (4) and under 
Cl. (6) three years would be al- 
lowed for payment 316 

O. 32, E. 11 — Execution sale 
after death of guardian ad litem 
is not a nullity 198 

O. 33, R. 1 — Revision lies 

from an order rejecting applica- 
tion to be allowed to sue as a 
pauper 340a 

O. 33, R. 1, Expl.— Onus to 

prove pauperism lies on the ap- 
plicant 3406 

O. 34, E. 8 — Final decree 

should be for mortgage amount 
minus excess profits 302a 

O. 41, R. 23 — Appellate Court 

unable to dispose of suit on 
merits — Remand is necessary 192 

O. 41, R. 33 — Respondent 

absent — Decree may be varied 
in his favour 1966 

■ O. 47, R. 1 — Mistake of law 

— Wrongly applying law is no 
ground for review — Apparent 
mistake would include mistake 
as to existence of a statute on 
the date it was applied 252 

Sch. 3, Para. 11 — Agreements 

to transfer in future are not 
affected 177a 

Contract Act (9 of 1872) 

^ S. 23 — Loan for gambling — 
Place of gambling not proved to 
be public — Money advanced is 
recoverable 155 

■ ' S. 23 — Custom of Dhadwai is 

not unreasonable or opposed to 
public policy 896 

' S. 62 — Mortgage — First mort- 
gage renewed by second mort- 
gage — Second mortgage invalid 
for want of proper attestation — 
Mortgagee can fall back on first 
mortgage 83a 

Ss. 64 and 65 — Seller rescind- 
ing contract under S. 64 or pur- 
chaser rescinding contract under 
S. 65 — Seller must refund earn- 
est money— But seller rescind- 
ing under R. 65 is entitled, if 
there is usual forfeiture clause, 
to compensation not exceeding 
earnest money under either Con- 
tract Act, R ‘73 or S. 74 1686 

S. 65 — Contract on behalf of 

minor by a person disqualified 


Contract Act 

by personal law to represent the" 
minor, is void — Minor need not 
refund the consideration 2906 

Ss. 65 and 11 — Contract by 
minor is not covered by S. 65 116 

S. 68 — Contract by mother — 

Minor is not liable- If money 
under the contract is- spent for 
necessaries for him, he is liable 

196a 

S. 70 — Pro note ineffective 

for want of proper stamp — Cre- 
ditor can fall back on original 
consideration 2416 

S. 73 — Contract to supply 

goods — Advance to be adjusted 
in final settlement — Purchaser 
committing breach — Purchaser 
is entitled to the balance in 
supplier’s hands 28L 

S. 73 — Money wrongfully de- 
tained — S. 73 applies and not 
S. 74 ^ > 186 

S. 74 — Compound interest 

instead of simple interest at ori- 
ginal rate is not penal 3386- 

S. 74 — Instalment bond — In 

default of two instalments whole 
amount to become due with 
compound interest — Condition 
is penal 284 

R. 176 — Neither absence of 

power to sell the goods by 
pawnee nor condition to re- 
cover the debt out of the pro- 
cee<l8 of sale to be held by 
pawnor bars the pawnee from 
suing for the debt under the 
contract of loan 346 

R. 19G — Thing void ab initio 

cannot be ratified 214d 

Co-operative Societies Act (2 
of 1912) 

S. 42 — Civil suit against pur- 
chaser for declaration that pro- 
perty sold was nob liable to be 
sold is not barred 2176 

S. 44 — Agriculturist's house 

is not exempt from sale for 
debts due to bbe society 217a 

Co-sharers 

Suit for profits against lam- 

bardiir— Defendant denying ac- 
counts — Preliminary decree for 
accounts should be given 62a 

Lambardar — Suit for profits 

against — Burden is on defendant 
to prove items of expenditure 626* 
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iCo- Sharers 

Suit for mesne profits against 

trespasser is maintainable 9c 

Court-fees 

— - Partition suit by Hindu son — 
Mortgage decree in respect of 
some property passed against 
father, son not being party — 

Son must pray to declare 
mortgage-decree not binding on 
him and pay ad valorem Court 

OQQ 

Court-fees Act (7 of 1870) 

S. 7 (iv) (b) — Suit to enforce 
right to share in joint family- 
property — Ad valorem fee must 
be paid 248 

S. 7 (iv) (cc) — Order under 

S. 146, Criminal P. C., to sell 
crops — Decision that retention 
of sale-proceeds unnecessary — 

Suit by other party — Suit must 
be for declaration and also pos- 
session — Ad valorem Court-fee 
is necessary 316(Z 

* S. 7 (xi) (ee) — Tenant holding 
over refusing to vacate after 
■notice to quit — Suit to eject 
falls under S. 7 (xi) (cc) and not 
R. 7 (v) (e) : 20 N. L. R 124. 

Overruled 156 

■ "S. 12 (ii) — Suit for ejectment 
stamped under S. 7 (xi) (cc) — 
Defendant raising question of 
title and Court decreeing suit 
on the same — Defendant appeal- 
ing but paying Court-fee not on 
market value — No defect of 
jurisdiction — Question of Court- 
fee will not be allowed to be first 
raised in second appeal 321 

Sch. 1, Art. 1 — Lower appel- 
late Court’s decision, as to de- 
manding additional Court-fees 
but refusing to extend time for 
complying with it, challenged in 
second appeal — Art. 1 does not 
apply but Sob. 2. Art. 17, ap- 
plies IQQl 

Sch. 1, Art. 1. Sot off — Coui*t- 
foo for excess over plaintiff’s 
claim should be pui<l if dccreo-for 
the excess is ]>raycd for 71 

Rch . 2, Art. 17 — Lower up- 
j)ellate Court’s decision as to 
demanding additional Court-fees 
b\it refusing to extend time for 
complying with it challenged io 


Court-fees Act 

second appeal — Art. 1 does not 
apply but Art. 17, Sch. 2, ap- 
plies lOOi 

Criminal Procedure Code (5 
of 1898) 

— ^S. 35 (3) — Total term of im- 
prisonment not exceeding four 
years — Other concurrent sen- 
tence of lesser period need not 
bo considered for purposes of 
appeal 255 

* S. 145 — Offerings made at 

shrines are not “profits” with- 
in S. 145 333 

S. 145 — Ex-parte order — No 
evidence that absent party had 
knowledge — Order is bad 234 

S. 146 — Order under ,8. 146 to 
sell, ci’ops — Decision that reten- 
tion of sale proceeds is unneces- 
sary Suit by other party— 

Suit must be for declaration and 
also for possession — Ad valorem 
Court-fee is necessary 3l6a 

S. 162 — S. 162 overrides Evi- 
dence Act, S. 27 203ci 

S. 162 — S. 162 applies to cases 
started on complaint 24iZ 

S. 162 — Copies can be de- 
manded before cross-examina- 
tion of the witness 245 

S. 195 — Alteration in the 

Code does not invalidate pro- 
ceedings begun before it 716 

Ss. 195 and 476 — Forgery in 
respect of proceedings in Court — 
Prosecution should be launched 
whether forger is party or not 14 

* R 195 (c) — Proceedings for 

the appointment of a guardian 
are j>ending till minor attains 
majority and Court acts not in 
administrative or executive 
capacity but as ‘Court’ within 
R- 195 (c) 184a 

* 195 (c) and 476 — Offence 

under S. 468, T. P. C.— Filing 
of document with an annoxui*o 
is suflioiont production — No 
l>ioceedings need bo |)onding be- 
fore Court fivjin before such 
filing 2^3^^ 

* 195 (c) and 476— Non- 

c<)iiii>li:inco with section is an 
illegality vitiating trial I84c 

^Ss. 234 and 235— Both sec- 
tions cannot be added together 
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Criminal P. C. 
so as to try an accused for more 
than three charges 226 

S. 237 — Charge under S. 147, 

I. P. C. — Conviction under 
S. 160, I. P. C.. is not illegal 163 

* S. 239 — Joint trial illegally 

held — Smashing of proceedings 
against one accused only will 
not validate the trial 22a 

S. 242— Omission to comply — 

Failure of justice not caused — 
Irregularity is curable 210a 

S. 244 (l) — Complainant refu" 

sing to be examined — Acquittal 
of accused without examining 
complainant’s other witnesses is 
wrong 2106 

S. 257 — Becalling prosecution 

witnesses for cross-examination 
— Accused must bear expenses 240 

S. 263 (h)— Keasons not re- 
corded— Trial is bad 2506 

*— — S. 276 — Jurors not chosen by 
lot — Irregularity is curablo 
under S. 5o7 (a) 117a 

R. 297 — Direction about bene- 
fit of doubt should bo given to 
jury 117d 

— S. 298 (2) — Omission or mis- 
statement likely to mislead jury 
amounts to miscarriage of jus- 
tice 117c 

S. 339 (l) — S. 339 (1) does not 

cancel Criminal P. C. S. 476 189c 

* S. 359 (3) — Sanction — Before 

sanction can be granted it must 
be shown that there is no inten- 
tion of prosecuting tlie approver 
for the original crime, or that ho 
has already been prosecuted for 
it and either has been acquitted 
or has received or is likely to 
receive such a light sentence 
that it is not sufiicient to cover 
his furtlmr crime or i)erjury 1896 

S. 342 — Formal question in 

general terms is sutiicieut com- 
pliance with S. 342 71a 

S. 349— Nagpur City is not a 

sub-division of Nagpur district — 
Order of City Magistrate dis- 
posing of a reference made ‘to 
him under S. 349 is void 209 

R. 367 — Appellant failing to 

make out case for issuo of notice 
under S. 423, Criminal P. C. — 
Court deciding case without no* 


Criminal P. C. 

tice — Formal judgment giving 
reasons is necessary —Appellate 
judgment must contain mate- 
rials to show that appeal was 
properly decided 8S 

S. 408 — Total term of impri- 
sonment awarded by Assistant 
Sessions Judge or S. 30 Magis- 
trate not exceeding four years — 
Appeal lies to Sessions Judge — 
Other concurrent sentence of 
lesser period need not be consi- 
dered 255 

“ ' S. 417 — Appeal against ac- 
quittal — Private individual can- 
not appeal ITOc 

S. 419 — Appeals by different 

persons convicted by one judg- 
ment in a joint trial may be heard 
together but they must be made 
separately 48a 

Ss. 424, 421 and 422— Appel- 
lant failing to make out case for 
issue of notice under S. 423 — ■ 
Court deciding case without no- 
tice— Formal judgment giving 
reasons is necessary — Appellate 
judgment must contain materials 
to show that appeal was pro- 
perly decided 88 

S. 439 — Ordinarily revision 

against acquittal will not be en- 
tertained 210c 

•-:* g 439 — Acquittal — Revision 

at the instance of private prose- 
cutor is not competent I70a 

* S. 439 — High Court will not 

go into evidence — Interference 
with acquittal will be only when 
trial was illegal or incurably ir- 
regular — Remand will be ordered 
only* when trial has been in- 
curably irregular 1706 

Ss. 476 and 339 (l)— S. 339 (1) 

does not cancel S. 476 I89c 

— S. 488 — Principle as to right 
of maintenance while wife lives 
separate owing to ill-treatment 
or irremediable breacli between 
parties applies to cases under 
S. 488 139<f 

* S. 497 — “ Death or transpor- 

tation for life ” does not extend 
to offences punishable only with 
transportation Cor life 53a 

S. 497 — Principles guiding 

Magistrates in granting hail in- 
dicated 536 
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S. 522 — Order of restoration 

within one month of dismissal 
of revision from conviotion is 
valid 131 

S. 526 — Transfer of appeal 

jointly filed — Separate applica- 
tions are not necessary 486 

S. 526 — A belief in the mind 

of the accused person, that his 
case will not be fairly tried 
must be established 48c 

— ‘S. 628 — Notice undei’, should 
be given — Want of notice — 
Question as to, is not of legality 
but one of propriety 244 

S. 537 — Omission to comply — 

Failure of Justice not caused — 
Irregularity is curable 210a 

" S. 537 — Prosecution under 
Stamp Act Ss. 30 and 65 with- 
out sanction — Subsequent sanc- 
tion by Collector will not vali- 
date institution — Defect is not 
curable 202c 

* (amended 1923), S. 537— Non- 

compliance with S. 195, Crimi- 
nal P. C. is illegality i84c 

S. 539-B — Use of statements 

not on oath is incurable irregu- 
larity 250a 

I S. 561 -A — Juror — Court has 
inherent power to exempt any 
particular juror on good cause 
shown 1176 

S. 562— Penal Code, S, 325— 

There is no middle course bet- 
ween imprisonment and order 
under S. 662 49c 

Criminal Trial 

Punishment should be the 

least that will prevent repetition 
of crime by offender and will 
deter others 221 

Laying of information before 
Magistrate is institution of pro- 
ceedings 202a 

Sentence does not depend on 
the section of Penal Code 49a 

Appeals — Joint trial — Ap- 
peals by different persons con- 
victed by one judgment in a 
joint trial may bo heard to- 
gether but they must be made 
separately 48a 

Evidence — Uncorroborated 

testimony of a witness cannot 
be disbelieved as to some ac- 
cused and believed as to others 43 


Custom 

Minor can hold a position of 

confidence under special 
custom or reservation 1626' 

^Proof — Antiquity — No time 

limit can be fixed — Duration 
during the living memory leads 
to presumption of antiquity — 
Judicial decisions are helpful in 
proving a custom 89a 

Reasonableness or otherwise 
of custom should be seen with 
regard to its inception — Custom 
of dhadwai is not unreasonable 
or opposed to public policy 896- 

D 

Damages 


■' Suit for — Obstruction from 
taking water from well is con- 
tinuing injury — Where damage 
consequent on an act is action- 
able rather than the act itself, 
every damage is actionable 85’ 

— ; — An act of wrongful possession 
is an act of trespass which gives 
rise to a cause of action to a 
suit for damages in tort 96 

Decree 

•— —Validity— High Court order- 
ing stay of suit — Stay order not 
communicated to trial Court — 
Decree passed is valid 241a 

Defamation 

SeePENAL Code, S. 499 


£ 

Easements Act (5 of 1882) 

S. 15 — Acts referable to 
ownei-ship cannot be basis for 
claim to easement 334 

Equity 

■ ■ No equity arises in favour of 
transferee without value 214c- 

Estoppel 


-—See Evidence Act, S. 115 

Evidence 




— All relevant evidence should 
be admitted at any stage of the 
proceedings, giving duo weight 
to circumstances under which it 
is produced 269a 

Evidence Act (1 of 1872) 

^ Ss. 13 and 11 — Judgments 
inter partes are relevant as 


authoritative statements of facts 
as found by the Court 

S 25 Police officer ” in 
S. 25 is wider than in Police 
Act (1861), S. 1 


196 


2226 
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Evidence Act 

’S. 25 — Police patel in Berar 

is not police offieei* ’ 222c 

S. 27— Criminal P. C. S. 162 

overrides S. 27, Evidence Act 203a 
S. 35 — Report of death was 


presumed to be made within 
a week of its occurrence 
— S. So— xArea in question — Set- 
tlement map is more reliable 
than khasra 

S. 35 — Judgments inter partes 


326 


204 

19c 


are admissible 
— S. 65 — Omission to plead loss 
of a document at the earliest 
stage of proceedings is not a 
ground for rejecting its secon- 
dary evidence 2695 

-S. 65 — Deed of relinquish- 


ment requiring registration and 
not registered — Secondary evi' 
dence of the document is admis- 
sible 214a 

-S. 91 — Pro-note ineffective for 

— ^ A 


want of proper stamp — Creditor 
can fall back on original transac- 
tion . 

3. 91— An unregistered parti 

M • * I . ^ 


lion deed, though inadmissible 
to prove its terms, is admissible 
to prove factum of partition , 
hut separate possession is always 
l)rovable by independent evi- 
dence— The facts of iiartition 
and separate possession are not 
])art of “ transaction ’’ within 
S. 49, Registration Act, or of 
disposition within S. 91, Evi- 
dence Act 11 3a 

S. 91 — Mortgage— First mort- 


gage renewed by second mort- 
gage — Second mortgage invalid 
for want of proper attestation — 
Mortgagee cun fall back on fix'St 
mortgage 

•S. 92, Prov. (2)— Bond silent 


83n 


about interest — Oral evidence 
to prove separate agreement for 
interest is admissible 1955 

— S. 101— Vendor and vendee 
near ■•elutions — Sale-deed with 
vendor — Vendee must prove . 

bale was not nominal (o5/£<’r) ^ 3->7 > 
S. 101 — Doss prima facie 


inovcd by plaintiff — Defendant 
must ]U'ovc if the loss was less 
than alleged 

S. 102 — Suit for prohts 


755 


Evidence Act -■.nirni'iO 

defendant to prove items of 
expenditure 625 

Ss. 107 and 108 — There is no 

presumption about the time of 
death — Time must be proved by 
party concerned • ’ 104d 

S. 115 — Acquiescence — Tres" 


passer building on site of an“ 
other in spite of owner’s protest — 
Owner suing for possession after 
two years — Owner has not ac- 
quiesced and he is entitled to 
possession 

■S. 115 — Guardian, entitled to 


348 


bis share, transferring his whole 
property on minor’s behalf 
only— His share does not pass 


290a 


•S. 115— Consent and ratifica- 


tion— Consent precedes transac- 
tion while ratification is subse- 
quent I80a 

•S. 115 — Estoppel by acquies- 
cence — Conduct of party sought 
to be estopped must necessarily 
imply a contract to allow other 
party to continue his right to 
possession — Distinction between 
acquiescence when the act is in 
progress and acquiescence after 
the act is done, indicated 1805 

•S. 159— Statement of witness 


recorded should be proved as pro- 
vided in S. 159 222a 

Execution 

•Decree binding— Decree not on 


compromise — Saleability of 
land ordered ’to be sold by 
the decree cannot be questioned 
by executing Court 

•Decree binding — Mortgage 
decree directing sale of certain 
property — Objection ns to its 
saleability cannot bo taken in 
execution 

■Objections should betaken in 
the Court passing the decree and 
not in transferee Court for execu- 
tion 

Compromise can be entered 


242 


216 


31a 


against lambardai— Burden is on 


into in an execution. — Executing 
Court is bound to give effect to 
it 

Execution Sale 

Sale after death of guardian 

ad litem is not a nullity 


315 


198 
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Finding of Fact 

See Civil P. C., S. 100 

Fishery 

Grant of ; creates interest in 

injmovable property I47b 

Fraud 

Suit to set aside alienation — 

PlaintiU' mere figure-head — 

Alienor real plaintiff — Relief 
should not be granted 213 

o 

Guardian and Ward 

Guardian, entitled to a share, 

transferring whole property on 
minor’s behalf only — His share 
does not pass 290a 

Guardians and Wards Act (8 

of 1880) 

Proceedings for appointment 

of guardian — Proceedings are 
pending till minor attains majo- 
rity and Court acts not in ad- 
ministrative or executive capa- 
city l)ut as “Court” within the 
meaning of Criminal P. C., S. 

195 (c) 184a 

S. 25 — Father leading an im- 
moral life — Children living with 
maternal uncle — The power de- 
legatetl by the father to the 
uncle for custody should not be 
allowed to be revoked 314 

H 

Highway 

Poblic have right to conduct 

religious i)rocesions with music « 
through a public street — 42 Rom, 

438, held no lonuer good law 339 

Hindu Law 

Adoption by daughter-in-law 

to her husband — Adopted son 
succeeds to the estate of his 
.adoptive grandfather 2a 

^ Adoption hold valid is valid 

for spiritual as well as temporal 
puriiosos 25 

Alienation — Widow — Consent 

of reversioners — No question of 
necessity arises 312a 

Alienation by guardian — In- 
vestment of proceeds in trading 
business — Stringent necessity of 
money for business must bo 
proved 145a 

““—Alienation — Creditor’s wrong 
belief but based on bona fide in- 
quiry sustains alienation 655 

"■■""Alienation by widow — Same 
1927 Indexes (Nag.) — 3. 


Hindu Law 

latitude as possessed by manager 
should be allowed — Sale can be 
be upheld on the ground of its 
being a prudent act of manage- 
ment even in absence of legal 
necessity 255 

Alienation by widow — Legal 

necessity — Consent of the body 
of the next reversioners is best 
evidence of the bona fide nature 
of the transaction 25c 

Applicability — Powars of 

Central Provinces are not gov- 
erned by Bombay school 122a 

Daradupat — Original debtor 

non-Hindu — Debtor’s liability 
transferred to Hindu creditor is 
not affected by damdupat rule 249 

Descendants of Rao Rathor 

now settled in Central Provinces 
— Benares school applies 12La 

Gift to daughter — No pre- 

sumj>tion of grant of only life 
estate arises 27 ?a 

Gift of Rs. 15,000 out of 

estate worth a lac is excessive 
and if made out of caprice can- 
not be upheld 97a 

Gift to nephew or son stands 

on different footing from one to 
daughter or daughter-in-law as 
to its quantum 975 

‘ Impartible estate — Impartible 

estate is alienable by the bolder 
unless there is custom to the 
contrary — Burden is on .holder 
to prove the custom 15 

Joint fatnily — No nucleus — 

Joint brothers purchasing pro- 
perty — Presumption is that they 
are joint tenants 327a 

Joint family — Relinquishment 

by a member of his interest 
found to be invalid — The mem- 
ber continues to be joint owner 2145 

Joint family — Separation — 

Mere cesser of commensality and 
residence is not sufficient to con- 
stitute sci>aration 107a 

■ -’Maintenance grant — Use of 
‘forever” and 'in proprietary 
rights” does not enlarge its scope 2735 
■Marriage — Rakshasa form pre- 
vails among certain Gonds of 
Berar and Betul 2790- 

Marriage — Principle as to 

right of maintenance while wife 
lives separate owing to ill-treat- 
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Hindu Law 

meat or irremediable breach bet* 
ween parties applies to cases 
under Hindu law lS9d 

— ^—Marriage — Presumption is 
in favour of marriage in approved 
form 68i 

Mayukha does not record cus- 
tom of daughter taking absolute 
estate 121Z) 

Partition — Reopening — ^Yhen 

inequality results in unfairness 
and prejudice to the minor, he 
can bring a suit for reopening 
partition and limitation runs 
from the date of the minor's 
knowledge 350a 

Partition — Reopening — When 

a co-parcener brings a suit for 
reopening a partition, other co- 
parceners who do not impeach 
the partition should not be 
allowed to get any benefit from 
the reopening 3606 

Partition — Suit by grand- 
daughter for her father’s share 
against his brothers — Father's 
I)OSsession of specific property 
not proved — She cm still de- 
mand equivalent of his share 1136 

Partition between father and 

son — Son's son, if minor, need 
not be given separate shai’e o5a 

Partition between father and 

son — Wife g?its a share equal to 
that of son 556 

Reversioner — A remote rever- 
sion has only a spes succcssionis 
and this cannot be the subject of 
a contract or agreement 31 2c 

Reversioner — Alienation by a 

widow — Election to avoid can be 
made by oral demand or attempt 
to take forcible possession 305 

^Reversioners — Possession ad- 
verse agai '.vt widow is not so 
against rovorsioner 226c 

Reversioner — Common an- 

ecstoT- must be proved by a 
reversioner to succeed as col- 
lateral heir G5ft 

' Son's liai)ility — Torts com- 

mitted by fatlior — Liability ox- 
tfinds to the benefit received by 
the estate 337 

Succession to occupancy hold- 
ing —Son joint at death of father ' 
succeeds to the exclusion of 
separated son 2726 


Hindu Law 

Succession — Exclusion — Deaf* 

ness and dumbness must be con- 
genital 235 

Succession — Berar--Daughtei- 

in-law inherits in preference to 
paternal cousins 866 

Succession — Husband’s col- 
laterals become wife’s collaterals 
after marriage 68c 

Widow — Surrender by— Sur- 
render must be of total interest 
and bona fide — Reservation of 
annuity in her favour does not 
negative self-effacement 230a 

Widow — Surrender — Convey- 
ance of small portion for widows 
maintenance does not change 
nature of transaction from being 
acceleration 193 

Widow — Alienation— “To dis- 
pense with proof of legal neces- 
sity consent of all existing rever- 
sioners must be shown 134« 

Widow — Alienation — Consent 

by a reversioner does not bind 
his son who takes in his own 
I'ight 134c 

'^“Widow — Question as to accre- 
tion to husband’s estate depends 
upon widow’s conduct 1226 

Widow — Surrender need not 

be by a written and regi«itRred 
instrumen iia 

Widow — Surrender--An agree- 

• ment by widow to surrender her 
interest in return for a place of 
residence and an allowance of 
certain amount per month for 
maintenance is effective as a 
valid surrender 446 

Widow — Arrangement bet- 
ween widow and reversionoi“s — * 
Widow allowed to remain in 
separate enjoyment of husband's 
share — Arrangement is valid — 
Mutation in widow's name does 
not cliange devolution 25a 

I 

Impartible Estates 

See Hindu Law— Impar- 
tible Estate. 

Income-tax Act (11 of 1922) 

“ — S. 66 — Inference from facts is 
question of law — lilntries in as- 
sessee’s hooks — Presumption is'” 
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iBcome-tax Act 

that they are made in due course 
and not to conceal the income 336 
S. 66 (2) — Assessee not giving 
evidence to support his verifietl 
return when c.illetl upon — Ac* 
counts of previous year not suj)* 
porting the return — Income* tax 
authorities are entitled to draw 
presumption from matters as 
existing in previous year 283 

Inherent power 

; See Civil P. C., S. 151. 

Interest 

—Simple and compound — Dis* 
tinction The only difference 
between simple interest and 
compounl interest is that the 
former is interest on money * 
willingly lent and the latter on 
money nob willingly lent IStz 

Interpretation of Statutes 

Side notes are not real guide 

to Legislature’s intention — 
Section must bo interpreted 
according to its plain language 
thoiiglx other provisions are 
abrogated 2036 

Provisions in a statute should 
be construed so as to harmonize 
with each other 1326 

Retrospective operation — Un- 
less contrary effect is clearly iu* 
tende<l, even statute which takes 
away or impairs vested rights 
must be presumed not to have a 
retrospective operation, although 
this presumption does not apply 
to provisions which affect only 
tlio procedure and practice of the 
Courts i27a 

•A proviso e.Kcepts sometluug 
out of the section 


68 / 


Joinder of Charges 

See CiUMlNAL P. C. S. 239 

L 

Landlord and Tenant 

Co-tenant of occupancy held 
dying hoirless— Limbirdar cin- 
not resist possession by other 
co-tonant 

Sir laml — Land held in 


35lc 

sever- 
alty - Proprietor and not lam- 
bard u- is tlie landlord 325a 

— person can be tenant of a 
ixody of which he is one 269c 

ht to graze cattle — A ten- 


Landlond and Tenant 

ant in one mahal of a village 
cannot claim to graze his cattle 
in the waste land in another 
mahal of that village 199 

Transfer of tenancy — It is im- 
possible to distinguish betw een 
a transfer of a tenancy with the 
consent of the landlord and a 
surrender of it to tlie landlord 
by fresh grant of it to the trans- 
feree 1 21c 

- Surrender by occupancy ten- 
ant Hindu joint family — Sons 
surrendering the holding after 
father’s death — A son separate 
in mess and residence but not in 
estate cannot claim his sixare 
from landlord —Landlord canrxot 
claiiix actual physical possession 
until partition i07c 

Limitation Act (9 of 1903) 

Construction — Words must 
not be construed to restrict 
rights unless so expressed — Pi*o* 
visions cannot bo extended to 
cases not covei*ed by the wording 
— Form of suit will determine 
what article should be applied 

To apply a particular article 
the plaintiff’s version of the case 
should be looked to 

S. 5— Pai-ty misled by High 

Courts’s judgment“Time should 
be extended 

S A Coui't hixs discretion 
under S. 5, Limitation Act, to 
excuse delay in making the 
application us requii-ed by S. 17. 
Provincial Small Cause Courts 
Act 


10a 


106 


247 


S. 5 Application to appeal in 
formta paupex-is — Delay cannot 
be condoned 

— S. 5 — Coux-t 


238 


197a 




nrA 


can extoixd time 
for deposit of security under 
Prov. Snxall Cause Courts Act, 
s. L7 (t) 165 

7 Suit fc.> sot Jisi«le alieiia* 
tioii by fie facto gixardian — S. 7 
does xxot apply 145o 

12— Decree l iter than judg- 
ment - -Vpplicition for cojjy filed 
after signing d(?cree— Time bet- 
ween judgment and ‘signing of 
decree is not to be excluded F. B. , I 

23 Obstruction from 
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LimitatLon Act 

taking water from well is continu- 
ing injury— Where damage con- 
sequent on an act is actionable 
1 ‘ather than the act itself, every 
damage is actionable 85 

■ ” S. 25 — Bond or deed — Time 
for payment — Computation 
should be according to Gregorian 
calendar unless specifically other- 
wise mentioned “ Use of ^lavathi 
month for purposes of interest — 
There is no presumption that 
time for payment is also to be 
calculated according to Marathi 
calendar 259a. 

3. 28 — S. 28, Limitation Act, 

applies to the right in a tenancy 
in the Central Provinces 352 

Art. 10 — Transfer of undivi- 
ded share is not capable of phy- 
sical possession within Art. 10 64 

Art. 14 — Suit for declaration 

that defendants are not per- 
manent tenants and the order of 
the revenue officer to that effect 
be held incorrect is governed by 
by Art. 120 and not Art. 14 159 

-Art. 14 — PlaintitT claiming 

title to land — Order of eject- 
ment by Government oificial 
upholding Government title — 

Suit i>y plaintilT for declaration 
of title — Art. 14 does not apply lOc 

— Arts. 44 and 91 — Suit to set 
aside sale by de facto guardian 
— Arts. 44 a!id 91 do not api)ly 1455 

Art. 57 — Ncitiier absence of 

l)ower to sell the goods by the 
pawnee nor condition to recover 
t.lie debt out of the proceeds of 
sale to be held by jiawnor bars 
the pawnee from suing for the 
debt under the contract of loan 346 
■ ■■Art. 75 — Instalment bond — 
Wiiole sum becoming j^ayal^lc in 
(lefanU of three instalments^ — No 
iiisLalments paid — No suit 
bi'oiiglit to recover the wliolc 
amount in <lefault of lii'st tliree 
instaliiienls — Suit t.) recover 
sulj!^e()ucnt instalments is not 
barred 28 

Art. 91 — Suit to set aside sale 

hy de facto guardian — Art. 91 
does not apply 1455 

* ^Art. 105 — suit for surplus 

profits is a part of redemption 


Limitation Act 

suit and Art. 148 and not 
Art. 105 applies Z02d 

Art. 120— Suit for declaration'" 

that defendants are not per- 
manent tenants of a field and 
that the order of revenue officer 
to that effect be held as in- 
correct is governed by Act. 120 
and not by Art. 14 159 

Art. 141 — In a suit by co- 

widow to set aside a gift of 
husband’s property by her co- 
widow, the limitation begins to 
run from the date of co-svidow’s 
death — Art. 1, Sch. 2, Tenancy 
Act, does not apply 2265 

Art. 142 — Plaintiff dispos- 
sessed within 12 years of suit — 
Plaintiff must prove that he 
was in possession before he was 
dispossessed — No proof that de- 
fendant was in possession for 
full 12 years— Presumption is 
that plaintiff was in possession 37 

^ Art. 148 — A suit for surplus 

profits is a part of redemption 
suit and Art. 148 and not 
Art. 105 appl’es 302(i 

Art. 166— Sale in insolvency 

— O. 21, Civil P. C.. applies and 
an application for setting it 
aside is governed by Art. 166 2625 

Art. 176— Two rival claim- 
ants — Application of one in time 
—Other’s application barred — 

The latter cannot continue suit 
revived by the former 343(i 

Art. 181 — Article refers to 

applications under Civil P. C. 262(i 

Art. 182 -The article should 

be liberally construed in favour 
of the decree-holder • OBa 

— Art. 182 — Application to sub- 

stitute legal representatives of 
judgment-debtor is a step-in-aid 

3085 


Art. 182 — Decree- holder auc- 
tion purchasei — Application by, 
under O. 21, R. 95. Civil P. C., is 
governed l)y Art. 182 

Art. 182 — Article appUcablo 

forexecution for adjusted decrees 

is Art. 182 (4) and under Cl. (6) 
throe years would l>o allowed 
for payments 
Lis pendens 
T. P. Act, S. 52 
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M 


Mahomedan Law 

Gift — Marz-ul-mout — Essen- 
tials discussed 324(2) 

—— — De facto guardian The tran- 
saction by a fazuU is incapable 
of ratification by the owner on 
attaining majority 290c 

“ Restitution of conjugal rights 

— Suit for — Real object of suit 
to covet wife’s property 
Court will not assist "Any re- 
prehensible conduct on the part 
of husband is sufficient for re- 
fusing him restitution 1396 

Marriage — Principle as to 


right of maintenance while 
wife lives separate owing to 
ill-treatment or irremediable 
breach between parties, applies 
to cases of Mahomedan law 139d 

Mesne Profits 

Measure — Rent is no criterion 366 

Minor 

Arbitration — Minor not 

validly represented in award and 
subsequent Court proceedings by 
his guardian — Guardian having 
an interest adverse to the minor 
— Proceedings are not binding on 
the minor 3126 

Minor can hold a position of 


confidence under special custom 
or reservation 162 6 

Mortgage 

Mortgagee has no right to pos- 
session as against vendee from 
mortgagor unless he has fore- 
closed 177c 

Suit for — Mortgagee in pos- 
session must prove amount of 
mortgage money due and must 
disprove amounts alleged as 
nazarana to him 138c2 

— Suit by subsequent mortgagee 
without impleading prior mort- 
gagee— No relief in respect of 
prior mortgage sought — Court 
should not go into the validity 
or existence of prior mortgage — 

Any decision given is not bind- 
ing 

Mutation 

Mutation of names does not 


■v- 


38 


create title 


O 


na 


Occupancy Holding 

Fractional share — There can 


, 1927 Nagpur 

Occupancy Holding 

be no tenancy in respect of a 
fractional share of an occupancy 
field not defined by metes and 
bounds 351'i 

Suit by landlord for ejectment 

— Defendant not claiming 
through the tenant- He cannot 
jilead that tenant has not sur- 
rendered 3206 

P 

Part Performance 

Transaction void ah initio 

Doctrine cannot be applied Hid 

Partition 

Suit for — Defendant can avail 

of the suit by plaintiff as 
against other co-sharers 

Pauoer Suit 

Set’ CiVIU P. C., O. 33 

Penal Code (45 of 1860) 

S. 193 — Contradictory state- 
ments in same deposition Con- 
viction for perjury on one or tlie 
other of the two statements can- 
not be had 189ct 

Ss. 323 and 325— Sentence 

under S. 323 may be heavier 
S. 355 — Prosecution must 


496 


* 


prove absence of grave and 
sudden provocation — Disturbing 
an orthodox Hindu Rrahmin 
in bis prayer is sufficient ti) 
cause grave and sudden provoca- 
tion 

•Ss. 366, 376 and 392— Custom 


47 


of ralcshasa marriage and subse- 
quent consent by the girl does not 
prevent the acts technically con- 
stituting the offences 2796 

— Ss. 405 and 406 — Trust need 
not be in respect of lawful 


object 

S. 411 — “Knowing or having 


•225 


reason to believe” — Prosecution 
must prove facts from wliich 
such knowledge can be pre- 
sumed 

S. 499 — [mputation, con- 
veyed l)y notice published in 
newspaper, of dishonesty in 
managing affairs of a company 
is defamatory 

Police Act (5 of 1361) 

S. 1 — “ Police officers ” in 


40 


17 


S. 25, Evidence Act, is wider 
than in S. 1, Police Act 2226 
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Possession 

^Lony and continued posses- 
sion Presumption of ownersliip 
arises although origin -not 
known 150 ^ 

Practice 

• Subsequent events — Events 
inipponing pending litigation 
can be considered 230Z) 

Second appeal — New point 
cannot be raised 200 c 

Appeal — Trial Court in- 
duoiiccd by witness’ demeanour 
-“First appellate Court can 
even then come to a ditferent 
conclusion 158a 

durisdiction — Simple Small 
cause Court suit tried as ordi- 
nary suit without objection in 
trial or first appellate Court — 
Objection as to jurisdiction can- 
not be entertained in second ap- 
peal 120 ( 2 ) 

Plaintitl ’s suit cannot be dis- 
missed on the ground of false 
averment 104c 

Now pica dependent on facts 
cannot be allowed in apjieal 996 

Evidence — Claimant must give 

prima facie proof of his claim 32a 

Probate and Administration 
Act (5 of 1881) 

‘ S 90 — Permission to alienate 

does not make alienation abso- 
lute and unchallengable on the 
ground of fraud or misrepresen- 
tation — Mortgage with Court’s 
permission —All details as to the 
transaction not disclosed to 
Court — Court trying the suit 
on the mortgage can go into the 
<liiestion wliether the transac- 
tion was reasonable or not 57 a 

S. 90 — Permission of Court 
oljtaincd by fraud or misrepre- 
sentation Alienation being 
voiflaitle its invalidity can be 
lileade-l even as defence in a 
suit and a suit to sot it aside is 
not essential 57 /^ 

Provincial Insolvency Act (5 
of 1920) 

^ 2 -'-^ -f^uit for ilcclaratiou 

that certain propci ty is exempt 
frotii sale is not barred 2L7e 

S 2>^ — Property devolving on 

insolvent after adjudication can 
lie transferred before assignee 


57A 


Provincial Insolvency Act 

intervenes if transaction is bona 
fide iQ 

S. 53 — Mere passing of valu- 
ble consideration or mere trans- 
fer of possession to transferee 
does not lead to inference of* good 
faith Intention to transfer 
ownership must be proved 166a 

S. 63 Facts dealing with 
bona fides must be considered as 
a whole Igg^, 

Provincial Small Cause 
Courts (Act 9 of 1887) 

" “S. 17 — Court has discretion 
under S. 5, Limitation Act, to 
excuse delay in making the ap- 
plication as required by S. 17 238 

7 S. 17 ( 1 ) — Provisions are 
directory — Court can extend 
time for deposit of security 165 

S. 25 — High Court will not 
interfere unless findings are 
based on misinterpretation of 
evidence 77d 


165 


77d 


104a 

R 


996 

Railways Act (9 of 1890) 

S. 55 Reweighment of goods 

32a 

must be allowed — Company 

is 

liable for damages caused 

bv 


failure to allow reweighment 

77b 


■“S. 72 — Risk-note H — Com- 
pany is not liable for damages 
as a result of the waggon going 
sick 

— 8 . 72— Risk-note A — Failure 
to reweigh goods after their 
arrival at destination amounts 
to misconduct 

— S. 72 — Risk-note B — Con- 
signor must prove wilful neglect 
of the company — " Wilful 
neglect” implies purposeful 
omission to do a certain act 
— S. 72 — Risk-note B — “Rob- 
bery” includes theft from run- 


347 


77a 


ning train 


34a 


346 


S. 75 — Articles specified in 
Sch. 2 included in consignment 
Consigeo must i)rove what 
articles are contained in tlie 
several parcels 328a 

— S. 75 — “Parcel” or “package” 
does not include plural 3286 

— S. 77 — Overcliargo” means a 
cliargo which the railway com- 
pany is not permitted by law to 
keep to itself 77* 
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Railways Act 

" S. 140 — Notice given to other 

official than Agent is not suffi- 
cient 276 

Ratification 

See Contract Act, S. 196 

Record -of -Rights 

Presumption — Entn* in the 

settlement records implying per- 
manent lease — Person contes- 
ting the permanent character of 
the lease must prove that it was 
merely an annual lease 147a 

Registration Act (16 of 1908) 

S. 17 — Surrender by Hindu 
widow need not be by a written 
and registered instrument 44a 

S. 47 — Sale-deed compulsorily 
registrable Release of attach- 
ment between execution and 
registration does not invalidate 
sale 289 

S. 49 — Unregistered sale-deed 
can be used to prove nature of 
possession 342a 

S. 49 — Deed of i’elinquishment 
requiring registration not regis- 
tered — Secondary evidence of the 
document is not admissible 2i4a 

-S. 49 — An unregistered parti- 
tion-deed, though inadmissible 
to prove its terras, is admissible 
to prove factum of partition ; 
but separate possession is always 
l>rovable by independent evi- 
dence — The facts of partition 
and separate possession are not 
part of “ transaction” within 
S. 49 or of “disposition” within 
Evidence Act, S. 91 H3a 

S. 49 — Registration in con- 
travention of any law must be 
ignored 30^, 

Remand 

Civil P.;c., O. 41, Rr. 23 

and 25 ^ 

Res'Judicata 

See Civil P. C., S. 11 

Restitution of conjugal rights 

' Mahornedan law — Even 

whcj-o validity of marriage is 
proved, restitution may be re- 
fused on the ground of even a 
reasonable apprehension of 
danger to the wife's health, 
liappiness or life 139a 

'* "—Suit for — Real object of suit 
to covet wife's property— —Court 


Restitution of Conjugal Rights 

will not assist — Any reprehen- 
sible conduct of husband is sufii- 
cient for refusing him restitution 1395 

Suit by husband — Long neg- 
lect cn his part — Wife is entitled 
to refuse to go to him l39o 

Principle as to maintenance 

while wife lives separate owing 
to ill-treatment or irremediable 
breach between parties applies 
in a suit for restitution 139f? 

Review 

■’—See Civil P.JC., O. 47, R. I 

Risk-note 

— 7 See Railways Act, S. 72 

S 

Second Appeal 

See Civil P. C., S. 100 

Secondary Evidence 

See Evidknxe Act, S. C5 

Set-off 

See Civil P. C., O. 8, R. 6 

Specific Relief Act (1 of 1877) 

B. 9 — Person who has secured 
decree under S. 9 can rcco^'er 
mesne profits ‘Jd 

S. 21 — Contract for sale of 

land — Performance dependent 
iipon will of third party — Speci- 
fic perfoi-mance should not be 
granted 233 

S. 31— Identity of property 
covered by the deed not doubt- 
lul Mistak'o in descrijjtion of 
Tuhsil in which iiroperty is 
situate — S. 31 does not apply 2596 
'B. 42 — Order under S, 146 
Criminal P. C., to sell crop — 
Decision that retention of sale- 
proceeds is unnecessary — Suit 
by other party — Suit must be 
for declaration and also for pos- 
session — Ad valorem Couit-fco 
is necessary 

Stamp Act (2 of 1899) 

Est itnate of stamp duty p.is - 

ablo — Primary contract bijtweou 
]>artios must l)e looked at and 
not other stipulations pj'o\itlcd 726 
B- 2 (5) an<l (22) — l*roinissor>' 
note or boniI--A document not 
payable to (jnler or hearer and 
attested by a witness is a bond 
and not a promissory note 195a 

Bs. 65 and 70 — Otl’ences undoi' 
Private individuals cann#t 
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Stamp Act 

Ss. 70, 30 and 65 — Prosecu- 
tion under Ss. 30 and 65 with- 
out sanction — Subsequent sanc- 
tion by Collector will not vali- 
date institution — ^Defect is not 
curable by Civil P. C., S. 537 202c 

Step-in aid of Execution 

-S'-r Limitation ACT, Art. 1S2 

Subrogation 

bVe T. P. Act, S. 74 

Succession Act (39 of 1925) 

Ss. 192-210 (Part 7)— Order 

under — Revision lies 2535 

195(Part. 7) — Application 

to ai)point curator — Disposal 
should not be postponed 253n 

■ S. 195 — Application for ap- 
pointment of curator — Hij|h 
Ccnirt will not interfere with 
District Judge’s discretion — 
Delay is a ground for refusing 
.-ippoirit jT)ent 253c 

Suits Valuation Act (7 of 
1887) 

S. 9 — Rules by Nagpur J. C.'s 

Court — Suit lor declaration of 
adoption to bo invalid — Value of 
the suit is tlie value of the en- 
tire property, title to winch is 
aifeclcd 25Gft 

T 

Tort 

■ Tort committed by father — 

Liability of son extends to the 
benetit received by the estate 337 

—Nuisance — Privy causing nui- 
sance should be ordered to be 
built after latest models to pre- 
vent its being source of trouble 
lo neighbours 236rt. 

Nuisance, private or public — 

Lxpcrl cvi»lence is of great use 2365 

Conspiracy to commit — Every 

conspirator is lial)lc wlicther the 
loi t is committed by him per- 
sonally or not 133n 

Legal representatives of a tort- 
feasor are not liable unless hen- 
elited by tlie tort 1335 

English law applies in cases 

.if tort 75« 

'J’lospass — An act of wrongful 

possession is an act of trespass 
which gives right to a cause of 
action to a suit for damages 95 

Transfer of Property Act (4 
of 1882) 

S. 6 (a) — A remote Hindu re- 


Transfer of Property Act 

versioner has only a spes succes- 
sionis and this cannot be the sub- 
ject of contract or agreement 312«? 

8 — Transfer of village share 

— House appurtenant to such 
share cannot he retained 177/ 

S. 19 —Transfer of life inte- 
rest in occupancy right is not 
void 226ff 

S. 41 — Payment redeeming 

a mortgage amounts to transfer 86a 

S. 41 — Real owner must induce 

belief in the transferee that his 
transferrer had power to trans- 
fer — Mutation of names does not 
create title 41a 

S. 50 — Tenant knowing about 

dispute as to claim to landlord’s 
title but choosing one claimant 
— He is not protected — In case of 
doubt he can proceed as under 
C. P. Tenancy Act (1920), S. 68 237 

S. 52 — Lease by mortgagor — 

Mortgagee is entitled to mort- 
gagor’s shave — Section does not 
apply 3165 

S. 52 — Lease — The doctrine 

of lis pendens applies to agricul- 
tural leases 2995 

S. 52 Lease of mortgaged 

property pending suit on mort- 
gage if not affecting mortgagee’s 
right under decree is not affected 

295a 

S. 53 — Lease of mortgaged 

property pending suit, if granted 
with intention to deprive mort- 
gagee of property, would be 
voidable 2955 

S. 53— If parties intend genu- 
ine sale, transaction is not bad 205 

S. 53 — Undue preference is 

not covered by S. 53 — Intention 
of parties is the test 157 

S. 54 — Contract to sell creates 

merely a personal right 1775 

S. 54 — Sale found void — Ag- 
reement to sell cannot be implied 
to arise out of it l77fT 


— S. 54 — Considenition made 
payable before Sub-Registrar — 
Seller must seek out purchaser I68a 

— S. 55 (4) (b)— Charge for 

unpaid purchase money — Ven- 
dor’s assignee can enforce 3^2 

— S. 60— Mortgagor’s right is 
not extinguished by the passing 
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Transfer of Property Act 

of a final decree for sale, bat 
only when the sale is actually 
held 345a 

S. 74 — Final decree for sale in 

prior mortgage — Subsequent 
transfer by mortgagor — Such 
transferee made party to suit for 
foreclosure by puisne mortgagee 
— Payment by transferee to 
puisne mortgagee is not volun- 
tary 345& 

S. 74 — Subrogation — Purcha- 
ser of equity of redemption 
paying prior mortgage cannot 
require subsequent mortgagee to 
redeem him by force of such 
purchase 150 

S. 83 — Mortgagee refusing 

tender without assigning reason 
or stating exact dues — Tender is 
valid 138a 

S. 83 — Deposit and notice are 

a clear demand for accounts 
which mortgagee in possession 
must render under Cl. (g) of 
S 76 1386 

S. 84 — Interest ceases on mort- 
gagee refusing tenderunder S. 83 

S. 107 — Land titles in Berar 
cannot always be compared to 
leases under the Transfer of Pro- 
perty Act 

S. Ill (g) — Principle of for- 


138c 


50c 


feiture applies to Berar 
S. Ill (g)— Denial, to 


50a 


cause 

forfeiture, must be unequivocal 
— Overstatement of claim by 
tenant is not denial where titles 
are doubtful 506 

Transfer of Suit 

See Civil P. C., S. 24. 


Trusts Act (2 of 1882) 

S. 48 — Co'trustee not consult- 

ting others — Exclusive manage- 
ment bona fide~ No corrupt 
motive — He should not be re- 
moved — Opportunity should be 
afforded to correct 323^ 

u 

Usurious Loans Act. (10 of 

1918) 

S. 2 (3) — Act is not retrospec- 
tive 338a 

W 

Waiver 

Omission to do an act not 

obligatory for a time short of 
statutory limit does not consti- 
tute waiver 1346 

Wajib-ul-arz 

Malik-makbuza holder is not 

an agriculturist of the village — 

He cannot graze cattle free of 
charge 288a 

Agriculturist includes tenants 
or labourers, but they must be of 
the mahal concerned 2886 

“ Construcbion--‘*Malguzar takes 

without payment, in lieu of gra- 
zing, manure of thalwa’s cattle” 
implies that Malguzar is entitled 
to manure without thalwa actu- 
ally grazing cattle 23a 

■ Thalwa Thalwa means a 


person residing in a village, but 
not a tenant of that village 236 

Will 

Proof Writer getting groat 
benefit under the will — Evidence ' 
in support of will must be vigi- 
lantly examined 264 

Words 

Thalwa” means person resid- 
ing in a village but not a tenant 
of that village 236 
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Abdul KaTim v. Lutudhar 373 

Abdul Majid Khan v. Tukaram 359 

Amdu V. Fazal 375 

Atmaram v. Radha Bai 374 

Atmaram v. Umed Siagh 363 

Balayya v. Naudlal 363 

Ban! Bai v. Mahadeo 410 

Darbari Lai v. Hazarilal 377 

Dashratb v. Tarachaad 354 

Emperor v. Jodbraj 397 

Ganpat v. Bbanudae 381 

Ganpat v. Laxmaa Rao 378 

Govind v. Tjaxman 367 

Govind Jagesbwar v. Easbirao 39o 

Jagdeorao V. . Mabadeo 385 

Jairam Singb v. Emperor 334 

Jaai, Mt. v. Bapu 362 

Kadu Mabar v. Maharaj Singb 360 

^aubai v. Vyaakatrao Gujar 369(1} 

Eisancbandra v. Rimlal 395 

Lalcband v. Babadur 365(2) 

Lialu Dbimat V. Suddani 386(2) 

IMadhorao v. Qovind Ragboba 389 


Madborao Sapre v. Xiaxmibai 406 

Mainabai v. Yadao 382 

Narayan v. Laxman Rao 400 

Pandurang v. Mt. Rabi 369(2) 

Pandurang Sbeoram v. Sambbaji 392 

Radhakisban v. Bisansing 379 

Ramrao v. Gulabrao 402 

Bamrao Hiji y. Dattatraya Erisbna 376 

Rao Saheb y. Umrao 353 

Sadasbeo y. Vitboba 366 

Sakbaram y. Kantikabai 394 

Salabatkban v. Deo Rao 398(2) 

Sbaikb Gulab v. Layanuji Bari 365(1} 

Sbivdayal y. Ramesbwar 358 

Sonaji y. Dattu 401 

Tbakurdas y. Viabou 405 

Tulsiram y. Ganpat 366(1) 

Wadgooji Ealar y. Mabadeo 398(1) 

Yasboda y. Banubai 386 

Yesbwant y. Gangadhar 399 

Ziba y. Emperor 404 

Zingraji Dbangar y. Kagosa Ralal 370 
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Acquiescence 

• A mere delay in filing a suit 

does not per bo constitute ac* 
quiescence 400a 

Benami 

—Lease in favour of concubine 
• — Cultivation by lessor — Concu- 
bine permanent and living with 
lessor — Presumption is that the 
cultivation was for her 386(2) 

Berar Patel and Patwaris 
Law (1800) 

2 — “Village" includes a 

“ kbel 398(2) 

C. P. Tenancy Act (1920) 

S. 5 — Under S. 41, Tenancy 

Act (1898), law of survivorship 
was not applicable so there was 
no vested right by birth 381 

-S. 11 — Surrender of occu- 
pancy holding by Hindu widow 
— Receivers cannot challenge 362a- 

S. 49 (2) — Relinquishment by 

Hindu widow is not transfer 
— Permission from revenue offi- 
cer is not necessary 394 

Sch. 2, Art. 1 — Art. 1 ap- 
plies in preference to Art. 47, 

Lim. Act 402c 


Civil Procedure Code 

S. 2 (12) — No suit is main- 
tainable for mesne profits by 
lessee for period subsequent to 
expiry of leave on dispossession 
by lessor 373 


— S. 11 — Contest between co- 
defendants — Rights fully ad- 
judicated — Matter can ^be res 
judicata between them 369(1) 

— S. 39 — Transfer of decree — 
Application for transferring the 
same decree to third Court can 
be made to the Court passing 
the decree 367 


— S. 60 (l) (c) — A female occu- 
pancy tenant not cultivating 
field herself can be agriculturist 374 
— S. 100 — Finding based on 
theories and assumptions is 
open to challenge 392 

— S. 115 — Wrong decision on 
point of limitation. — No revi- 
sion lies (obiter) 389 


— O. 21, R. 16 — Decree — Assign- 
ment of a right obtainable under 
a decree before passing of decree 
is valid 405 
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Civil P. C. 

O, 23, R. 1 (3) — Withdrawal 

by a party from a suit Court’s 
order as regards costs is not ap- 
pealable 

O. 41, Rr. 4 and 33 — One of 


several plaintiffs appealing — 
Appeal can be decreed in favour 
of all 

O. 41, R. ‘27 — Appellant not 


diligent — Opportunity to pro 
duoe additional evidence should 
not be given 398(1)6 

— O. 41, R. 27 — The Courts 


should be chary about admitting 
fresh evidence in appeal, and 
this rule applies to a second ap- 
peal'also 398(l)a" 

O. 47, R. 1 — Erroneous view 

of law — “ Other sufiicient 
. reason ” explained 368 

Cosharers 

Adverse possession — Mere 

exclusive possession without as- 
sertion of hostile title by one 
does not set up adverse posses- 
sion against another 395 

One cosharer can singly sue a 

trespasser in ejectment 390 

Court-fees Act 

— S. 7 (iv) (d) — Injunction — 
Plaintiff can value as he likes 375 

Criminal Procedure Code 

■S. 247 — Acquittal under 
S. 217 bars further complaint 388 

■S. 403 — “Trial” is not neces- 
sarily a decision on merits — 
“Trial” commences when ac- 
cused appears in pursuance of 
summons — Acquittal under 
S. 247 bars further complaint 388 

S. 526 — Question is whether 


applicant believes that justice 
would not be had and not whe- 
ther the belief is reasonable 384 
— 539- B — Provisions not in- 


fringed — High Court declined to 
interfere 397 

Criminal Trial 

Improper exclusion of evi- 
dence — Ambiguous recording of 
evidence — Trial is bad 4046 

Damages 

-Sale of land — Purchaser evic- 
ted — Intention of parties in con- 
tract will determine measure of 

* damages — Purchaser made 
known the defect in title — In- 
demnity to compensate in case 


liable to 


370 


Damages 

of eviction — Vendor is 
return price received 

Easements Act 

‘S. 15 — User as owner cannot 

be made basis of easement 386 (1) 

Evidence Act 

•Ss. 43 and 8 — Previous judg- 


ment not inter partes is admis- 
sible to prove title when such 
title is in issue 

S 101 — Onus is immaterial 


in appeal when all evidence is 
given 

•S. 115 — A mere delay in filing 


359 


382 


a suit does not per se constitute 
acquiescence 400a 

Hindu Law 

Alienation by widow — Aliena- 
tion old, but the deed contain- 
ing no recital as to necessity 
Presumption as to its existence 
does not arise 383 

Alienation by widow — Greater 
portion of consideration for 
necessity — Alienation cannot be 
challenged 3626 

—Joint famiK — Sale of joint 
family property set aside on 
payment of valid portion of con- 
sideration — Plaintiff is not en 
titled to mesne profits 3796 

Joint family — Alienation by 


major members of joint pro- 
perty — Suit to set aside sale — 
Consideration for sale, whether 
for necessity or not, should ho 
distributed over the whole pro- 
perty 

•Widow — Gift by widow--A 


379a 


donee from a widow acquires no 
title under it, unless the gift is 
one occasioned by spiritual 
necessity or made in the per- 
formance of indispensable acts 
of duty or religious necessity 
and relates to property whicli 
forms only a small portion of 
the entire estate 354 

Landlord and Tenant 

Uniformity of rent and long 

possession are not sufficient to 
raise a presumption of per- 
manent tenancy 376 

Limitation Act 

S. 28 — Adverse possession, for 

more than 12 years — Owner 
cannot claim on title 401 
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Limitation Act 

~Arfc. 47 C. P. Teaancy Act, 

Sch. 2, Art, 1, applies in pre- 
ference to Art. 47 402c 

'■"Art. 113 'Oocumenb contem- 
plating another document to be 
executed— No date fixed— Time 
runs from notice of refusal 353a 

“Art, 144 — Possession — Suit 
for Giving an opportunity to 
the trespasser of removing the 
encroachment does not make the 
suit one for injunction 4006 

Maxim 

Pari delicto potior est con- 
ditio possidentis — .4 purchased 
a house benami in the name of 
P to defeat his creditors, B 
being aware of the fraud, and 
executed a bogus rent note in 
B’.s name. B sued A for rent — 

Held : that B being a party to 
the fraud the maxim would 

apply 365(2) 

Mutation 

Proceedings relating to, are 

not judicial proceedings and do 
not determine titles 406c 

Part Performance 
— —Person in possession can re- 
tain it if he can successfully sue 
the other for specific per- 
formance 
Penal Code 

S. 379— Seizure of a thing in 

the assertion of a bona fide 
claim of a right in absence of 
dishonest intention is not theft 404a 

Possessory Title 

Ownership — Eights attached 

to, described 3786 

Practice 

^"New case Court cannot make 
a new case for the party 410 

New plea — Where a claim to 
easement on the ground of pres- 
cription fails, the party cannot 
bo allowed in second appeal to 
sot up a claim l)ased on custom 
or grant 378a 

Provincial Small Cause 
Courts Act 

Sch. 1, Art. 41 — Suit for con- 
tribution of lease money against 
co-losseo is barred 365 (l) 

Record'of'Rights • 

Malik makbuza right is con- 
ferred l>v settlement and once 
conferred it is final 4066 


Record-of-Rights 

_ S' 17— Lease in perpetnity of 
sir land for premium over 
Rs. 100 must he registered — If 
unregistered the tenancy is from 
year to year and landlord desir- 
ing to eject must return the 
premium amount 353a 

S. 17 (2) (v)— An agreement 
to lease contemplating that an- 
other document would be exe- 
cuted later on does not require 
registration 3636 

S. 17 (3J — Deed disposing of 
property and giving authority to 
adopt in case of death is not 
compulsorily registrable 369 (2) 
49— An unregistered deed 
is admissible to show nature of 
possession 402a 

Transfer of Property Act 
“■ S 6— Assignment of a right 
obtainable under a decree be- 
fore passing of decree is valid 406 

S 6 — Eight to recover profits 
accrued due from lambardar can 
be transferred 377 


S. 53 — Price adequate — Debts 

real — Preference tu one or two 
creditors is not necessarily frau- 
dulent 363 

S. 123 — The doctrine of part 

performance is applicable when 
there is no provable and enforce- 
able agreement 4026 

Waiver 


Defendant contracting to sell 

occupancy field — Failure by 
defendant to serve notice on the 
landlord — Express repudiation 
by him — Plaintitf serving notice 
on the landlord after two 
years — Suit for specific perform- 
ance just before three years — 
Delay was held not to amount 
to waiver 360 

Wajib-ul-arz 

Construction 385 

Will 

Construction — “Malik” and 

“malik” kamil — Where the 
testator loft his self-acquired 
property to his wife and 
daughter in full ownership (by 
using the expressions “malik” 
and “malik kamil” — Held:* 
that the title acquired by the 
legatee was that of a full owner 358 
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Kotval, O J. C., Prideaux and 
Mitchell, A. J. Cs. 

(7?wr? (I —Defendant — Appellant. 

V. 

Bui)chand and othera — Plaintiffs — 
Respondents. 

Second Appeal No. 223 of 1926, De- 
cided on 29th October 1926. from the 
decree of the Dist. J., Nimar, D/- 19tl' 

November 1925, in Civil Appeal No. 7£ 
of 1925. 

_ Tjimllalion Act, 6'. 12 — Decree Infer thar 
Jiylgment — ApjyUcation for copy filed aftei 
sifjnhuj decree — Titnc between judgment anu 
Bitjnfng of decree is not to be excluded. 

applicant cannot claim a.s a matter ol 
right n deduction of the period between ludg 
inout and signing of the decree, when his anpli 
cation for a copy has not been filed until aftei 
^0 signing of the decree : A. I. n. 102G ^’an. 349 
Foil ; .1. 1. R. 1921 Nag. 271. Expl. [P 2 C i; 

Atmaram Dknpwant~lov Aiipollant. 

W. B. Pitranik — for Respondents. 

Judgment. Ono of ns referred Ihi*' 
case for hearing hy a Bonclu The order 
of reforonco runs r 

counsel are now. under the authority of Pnudn 
V Rnjeshwar (1). in the habit of taking the date 
of the signing of the decree as the coinmenco- 
ment of limitation for the period of appeal. It 
should be from the date of the decree which is 
the of tho judgment. Whore injustice 

owing to delay lu signing a decree would occur 
I am prepared to follow I'andu v. Rajeshtvar (l) 
hut where appellant has had ample time after 
Ob a.niug copies to file his appeal in time cal- 
culating from date of judgment I dj not think 

period 

from dat e of judgment on signing of decree. 

(1) A. I. R. 102-i N.ig. 271 — 20 N. L. R. 131. 

1927 N/1 & 2 


It has been argued for the appellant 
that the law contemplates that the 
decree should be signed the same day as 
the judgment, but from the wording of 
O. 20, R. 7 and S. 33 of the Civil P. O. 
it is clear that this is nob the case. 
Then it is said that as tho amount of 
costs payable is nob in the judgment, a 
litigant is bound to wait for the decree 
being signed before apirlying for copies. 
We are not impressed by this argument, 
for the mode of calculation of costs is 
given in the judgment, and the decree 
itself, as regards costs, furnishes no sepa- 
rate ground for an appeal. Tho Limita- 
tion Act gives various periods within 
which appeals from decrees must be filed, 
and those all commence from the date 
of the decree, which is the date of the 
judgment ; and it must be presumed tliab 
the Legislature was aWaro that some 
time must frequently elapse between the 
delivery of judgment and the signing of 
tlie decree, and that it uiude due allow- 
ance for a reasonable interval in fixing* 
tlie various periods ot limitation. 

Mahu v.K/shan{2), which lays down 
t|iat no right of aj)peal under S. 90, 
C.vil P. C., arises until a decree lias been 
drawn up,” is relied upon. That dictum 
IS doubtless true, but we here are con- 
corned with a dittorent rjnestion : that is, 
whether a party can claim as a matter 
of right, for purposes of limitation, the 
period between the signing of the judg- 
ment and the signing of tho decree ; and 
the fact that a memorandum of apiioal 
must ho accompanied hv a copy of a 

decree is again foreign to tho <iue 3 tion 
before US. 

(2) [1912] S KT“R. 92^15 I. crU35: ' 
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Section 12, Cl. 2, of the Limitation Act 
lays down that in computing the period 
of limitation prescribed for an appeal, 
the day on which the judgment com- 
plained of was pronounced and the time 
required for obtaining a copy of the 
decree shall be excluded. But this does 
not prevent an application being made 
for a copy of the judgment and decree 
before the latter has been actually signed, 
especially, in any case where there is 
serious delay ; and those are the only 
cases wherein any difficulty arises. It 
is clear that the limitation for an appeal 
runs from the date of the decree, which 
is the date of the judgment. If delay 
in signing the decree actually prevents 
the applicant from obtaining a copy of 
it, he has only to apply for the copy of 
the decree before it is signed and an 
allowance will automatically be made 
under S. 12 of the Limitation Act for 
the period during which the decree re- 
mained unsigned. We think it clear 
that where aiiplication for a copy is made 
after the decree is signed no allowance 
whatever can be made for any part of 
the period during which it remained 
unsigned. 

We think the head-note in Pandxi v. 
Bajeshwar (1) states the law too widely, 
and we agree with the reasoning of 
Hallifax, A- J. C., in Dindayal v. Anup 
Singh (•'!). Wo hold that an applicant 
cannot claim the period between judg- 
ment and signing of the decree, when 
his application for a copy has not been 
filed until after the signing of the decree. 

Let the records bo returned. 

Beference answered. 
~{3) A. I. R. 1920 Nag. ^10=22 N. L. R. CO. 
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Halltf.\x and Mitchell, A. .1. Cs. 

Bnswnntrao and others — PlaintiCfs — 
Appellants. 

V. 

Deorao and others — Defendants Res* 

pendents. 

Fir.st Appeal No. 5L-B of 1925, Decided 
on 22nd October 1926, from the decree 
of the 2nd Addb Dist. .1., Amraoti, 
D/- 2nd March 1926, in Transfer Civil 
Suit No. 2 of 1924. 




^ v [a) Hindu Law — Adoption by daughter- 
ijylaxo to her husband — Adopted succeeds io 

the estate of his adoptive grandfather. 

Wh©u a Hindu offers the sacrificial cake or 
pinda, he secures the advancement of the spirit 
of the f.ather, grandfather, and great-grand- 
father, each to an equal degree ; and no offerings 
by any other descendant or hy any collateral 
are of the same order of efficacy. When a son is 
adopted his offering of the pinda to his adoptive 
father, and to his adoptive grandfather and 
great-grandfather, are as efficacious as the offer- 
ings of a natural son ; and for this reason he is 
entitled to succeed to share in the family pro- 
perty, as if he were a begotten son. Where, 
therefore, an adoption secures to the spirit of the 
last male holder of an estate, that adv.ancement, 
otlier\Yi«;e hicldug, which is given by the offering’ 
of the pindii. then the imposition of pious duties 
on the adopted person should carry with it the 
legal rights to succeed to the estate of the last 
male holder. But this broad principle is subject 
to the following equitable restrictions: 

(1) Th-at the estate is not already vested by 
inherir.ince in a person other than the adopting 
widow, or her co-widows, 

(2) That if the estate is a share in an estate 

held by coparceners the consent of the copar- 
ceners is necessary. [P. 5, c. 2, P. G, C. 1] 

Where the last male holder dies in exclusive 
possession of his estate, and his estate vestes 
directly in his daughteviu-law, her husband, 
(i. c., the son of the last holder) having pre- 
deceased the last holder, her adopting a son to 
hcT husband makes him an heir to the last 
holder : 14 Bom. 4G3 ; 20 Bom. 250 ; 21 Bom. 319 : 
2G Bom. 526, Ref. : A. 1. R. 1922 Bom. 321 ; 29 
Bom. 410 ; 3l Bom. 373 and 32 Bom. 499, Dist. 

[P. 7, C. 1] 

(b) Hindu Law — Adoption held valid is 
valid for spiritual as well as temporal purposes : 
{Hallifax. A. J. C.}. 


There is no possible distinction between the 
validity of an adoption for spiritual purposes and 
its v.-vlidity for temporal purposes, or between its 
validity for any one purpose and its validity for 
any other. Under the Hindu Law if an adoption 
is valid at all, it is valid entirely, and a person 
validly adopted becomes for all purposes, spiri- 
tual or temporal, the natural son of the person 
by or to whom bo is adopted. [P. 7, c. 1] 

B. TV. Joshi and AT. B. Niyogi — for 
Appellants. 

B. K. Bose, A. V. Khare, P. N. Budra, 
B.V. Pradhan, P. C. DiUt and i?. B. 
Jaywant — for Rospondonts. 

Opinion. 

Mitchell, A. J. C. —mii October 
1926. The only question in this appeal is 
tho offcct of a certain adoption, which is 
being challenged by a group of collaterals 
who would be reversioners but for the ad- 
option, and is being supported by the ad- 
opted son and various persons claiming 
under him. The parties are Maratha 
Doshraukbs of the Amraoti district, 
governed by the Hindu Law aa inter- 
preted in Maharashtra. The following 
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Iree shows enough of the family for the 
■purposes of this appeal. 

Januji (d. 18-7-75) 


I 

Saraswati Bai^Venkat Rao 
<d. 7-5-22) I (d. c. 1870) 

Deorao 

(adopted 22-1-93) 

The adopted son Deorao is himself a 
collateral by birth to Januji, removed 
by ten degrees. The plaintiff-appellants 
are collaterals of still another branch 
and are removed from Januji by nine 
degrees. The property which forms the 
subject of the dispute was held by Januji 
as last male holder. He died on 18-7-75 
leaving no member of his branch of the 
family except Saraswati Bai, the widow 
of one of his predeceased sons. Saraswati 
Bai got possession of his estate and re- 
mained in possession, latterly along with 
her adopted son Deorao, till her death on 
7-5-22. It is not now disputed that on 
22-1-93 Saraswati Bai adopted the de- 
fendant Deorao as son to her deceased 
husband Venkat Rao. 

The question, definitely stated, is whe- 
•thor Deorao is entitled to succeed to the 
estate of Januji. The validity of his ad- 
option by Saraswati Bai as the son of 
Venkat Rao cannot ho disputed, in so 
far as the conception of adoption is con- 
fined to its religious aspect. The real 
point in issue is whether his assumption 
of spiritual duties as a sou of Venkat 
Rao carries with it a secular right to 
succeed to the estate of Venkat Rao's 
father. 

Argument in this appeal has been 
lengthy, and rulings have been cited 
which run into scoi*es. General pro- 
positions of Hindu Law have been cited 
as destructive of Deorao’s claim, and 
have been resisted as inapplicable or 
unsound. It will Ije convenient to 
classify these propositions into two groups: 

(l) thoso principles whose application is 
disputed ; and (2) thoso propositions whose 
soundness is not admitted. It should be 
promised that the parties are Hindus of 
Maharashtra, where a widow who has 
not been expressly forbidden by her hus- 
band may adopt a son to him without 
having to prove his consent, provided she 
does so in the proper bona fide perform- 
ance of a religious duty, and neither 
capriciously nor from a corrupt motive 


I 

Ball ram 
(<3. 1.3-5-75) 


nor in the ignorance of her rights : 
Yadao y. Namdeo (l). No disentitling 
circumstances have been pleaded against 
the adoption in this case, and it is not 
disputed tl^t Deorao is the validly ad- 
opted son of Venkat Rao. The question 
is whether he is heir to the estate of 
Januji. 

The principles of Hindu Daw whose 
application is disputed are the following : 

(1) The widow may not adopt so as 
to divest an estate which has already 
vested by inheritance in persons other 
than herself or her co-widows. 

(2) If her husband died a member of 
an undivided family she may adopt only 
with the consent of liis undivided co- 
parceners, or with tho consent of her 
father-in-law. 

(3) She may not adopt if her husband 
has had a son, adopted or natural, who 
has discharged, before his death, all those 
pious duties required to secure the spiri- 
tual advancement of his father’s shade. 

The first principle lias been estab- 
lished in a long series of rulings, in 
which Chandra v. Gojara Bai (2) ; 
Gavdappa v. Gtriniallappa (3); Shri 
Dharnidhar v. Chinto {4) \ Ttamkrishna v. 
Shamrao (5) ; and Bakshmibai v. Vishnu 
(6) : may bo cited. It has not 
invariably been act-.'d upon, as may be 
seen from Tiahn An.i.ji v- B-'iaoji (7) and 
Bachoo V. Alif.nkorebiii (d), lint it is nofe 
necessary for tlio purpose-, of this appeal 
to onrpure into th<i liiuitabions of the 
rule, as a discu.ssloii of its broadest state- 
ment suJlicos. It lias Iioen pointed out 
that when Venkat Rao <licd ho was joint 
with his father and hi.s brother Baliram. 
His interest in tlio family jiroperty passed 
by survivorsliip to them. Wlien Baliram 
died his interest similarly passed to his 
father; and when the father died Mt. 
Saraswati Bai inherited the estate. It is 
contended tliat this succession of vestings 
destroyed Saraswati ’s jiowor to adopt. 
The argument shows confusion of thought. 
If the succession to Vonkat Rao’s estate 
had been in question, and if these vest- 
ings could have and had occurred, then 
p^erhap s the applicability of tho principle- 

( 1 ) A. J. R. 1U22 j». ■>] r, I'j (Jal r/P~ 7 ^ 

(2) [18901 M Bom. 401. ^ 


(3) 

(4) 

(5) 

( 6 ) 

(7) 

( 8 ) 


ri8U5] 19 Bom. .5;{1. 
[IHOGJ 20 Bom. 2-50. 
[1902J 20 Boin. 020 
[1905] 29 Bom. 410 
[1897] 21 Bom. Mio 


< Bo:„. L. R. 315. 
7 Boiji. L. R. 430. 


[1907] 31 Bom. 373^34 T j in ?— o t> 
L. R. G4C (B. C.). 
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could have been argved : but the ques- 
tion concerns the succession to Januji’s 
estate, wliich has vested only in Saias- 
wati Bai herself, until she adopted Deo- 
rao. This qi estion is not •omplicated 
by any intermediate vesting contempla- 
ted in the rulings which enunciate the 
principle ; and the principle clearly has 
no tearing on this appeal. 

The second principle is foreshadowed 
in Ranee Pnrvata Vardani Nachear v. 
Auaitdoi (9), and is set out clearly in 
Ravij? V. Ghamau (10), whicli has been 
followed in later rulings. The argument 
under this head is that Venkat Rao died 
a member of a joint Hindu family con- 
sisting of himself, his brother Baliram 
and his father Januji. According to the 
principle stated, an adoption by Venkat 
Rao’s widow would not he valid without 
the consent of Baliram and of Januji, or 
of Januji alone after Baliram’s death ; 
and. as they l)oth wore dead on the date 
of tlie adoption, consent thereto could 
not he obtained, and the adoption was 
therefore invalid. In connexion with 
this ai'gument it is necessary to notice 
that the respondent Deorao did attempt 
to raise a plea in the lower Court that 
Januji had given Saraswati Bai express 
instructions to adopt him. He adduced 
evidence to juovc Ibis. The lower Court 
declined to entertain the plea and the 
point has hoc-ii left undecided. In any 
case the evidence on this ])oint is of a 
.character which cannot he believed, as it 
is discrepant in itself, and is inconsi.stent 
with the evidence of Deorao and his first 
witiicss to the elVcct tliat Deorao was 
not horn when Januji died. The discus- 
sion will, therefore, proceed on the as- 
sumption that Januji gave no such express 
i nstructiot). 

The rulings on which the princijile is 
based relate not so much to the existence 
of a joint family on the death of the 
adopti\c father, as to tlto existence of 
Ktich a family a' lljo time of the ado]T 
tion. The rca'^oning is that a Hindu 
widow is entitled oid\‘ to maitUenanco 
fioni the joint family and she cannot he 
allrjwed, l)y her f)wn independent act, to 
bring into existence another cojiarcenor. 

If she wishes (o secure spiritual benefits 
foi lier fleccased hnshaiid she may do so, 

(U) riSGT-GUl 12 M. I. A. 397 = 10 \V. R. 17= 

1 r. K. 1 2 Suther 135 = 2 Sar. 361 

(PC.). 

(10) 0 I5om. ^0H (F. B.). 


presumably, by adopting a son to him ; 
but tke adopted son will not become a,, 
coparcener unless he was adopted with 
the consent of the coparceners, or of the 
head of the family acting for them. 
Stated in this form the principle is a 
reasonable one, hut when it is stated so 
broadly as to govern an adoption which 
takes place after all the coparceners liave- 
died, it loses its basis of reason. It^is in- 
tended to iirotect the material interests 
of coparceners and cannot have any force- 
when these interests are extinguished. 
In the present instance the last coparce- 
ner whose interest bad to be protected, 
Januji. died in 1875, and the adoption 
took place in 1893, when only Saraswati 
Bai, who was not a coparcener, was left 
to represent the family. This principle* 
also does not govern the case. 

There remains the last principle, rela- 
ting to the extinction of the right to 
adopt when all the spiritual benefits to- 
be secured by the adoption have already 
been conferred on the spirit of the adop- 
tive father. This principle emerges from 
Ml. Blioobnvi Moi/ec Delia v. Ram 7u- 
shore Aclarj Chou'dhrfj (11) and' requires 
no discussion in this case, beyond an in- 
dication of the fact that Venkat Rao died 
childless. Indeed, both Venkat Rao’s 
and Januji’s spirits still awaited the* 
pious ministrations of a son w’hen Deorao 
was adojited to Venkat Rao. 

There remains now for discussion the 
principles whose soundness is disputed. 
So far, the position is that Deorao is the 
son of Venkat Rao and the grandson of 
Januji, and he is entitled to succeed to 
Januji’s estate, notwithstanding its tem- 
porary vesting in Saraswati Bai, unless 
.some i>rinciplc of law can he established 
to the effect that his adoption as the- 
son of Venkat Rao will not defeat the 
claim of Januji's reversioners. The 
api^ellant-reversioners claim that there 
is such a ])rinciple. In v. Ram 

chnndra (12) and Pat/apa v. Appnitna 
(13), it is stated in the form that the 
only widow who, on her own atithority, 
can ado])t a son so that the estate passes 
to him is the widow of the last male 
holder of that estate. In 7)<7((o Govind 
V. Panduranu V inayak (1*1) : Dallatraya 

(11) ri8G3-G6] 10 M. I A. 279=3 W. R. 15 
(P. C.). 

(12) [IftO!)] 22 Bom. 551 (P. B.). 

(13) ClOOOj 23 Bom. 327. 

(14) [1008] 32 Bom. 409=10 Bom. I-. R. 092. . 
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JBhimrao v. Gangahai (15) and Yclaiath Govind v. Bcilwant Lari (17), it was held 


.Narayaii v. Laxmibai (16), it ‘is stated 
•diti'erently. In the words of the heading 

to the first cited ruling it runs ; 

A Hindu widow who succeeds to an estate not 
her husband's but as a gotraja sapiuda of the 
last male holder. ..ca...unot: make a valid adop- 
tion. 

These two forms amount to the same 
principle, as all widows succeed to an 
estate as gotraja sapinda except the 
widow of the last male holder. In the 
present case Saraswati Bai was a gotraja 
sapinda to Januji. 

The principle has been evolved by the 
only statutory High Court which deals 
witli the special rules of Hindu Law 
applicable to women in Maharashtra, and 
it is entitled to the utmost respect. It 
has been supported before us on the fol- 
lowing absti-act grounds. The sacred texts 
lay down a certain order of succession, 
in which gotraja sapinda widows have 
been given a preferential position. The 
Courts must bo careful not to exaggei’ate 
the i)reference and distort the line of 
succession by giving these widows a 
power further to divert the succession. 
The argument has some force, but it is 
open to the rejoinder that the sacred 
texts also recognize an adoption and dec- 
lare an adopted son to have the same 
rights as a natural horti .son. The rule 
restricts the ])ower of adoption to the 
widow of the last male holder, and it 
has still to he shown that tliere is a logi- 
cal reason for drawing the line at this 
particular point. 

It can he shown, to begin witli, that 
the rule has not been invariably applied 
hy the High Court of Bombay itself, and 
tliat widows have been allowed to make 
valid adoptions though they were not the 
widows of the last male holder of the 
estate. Thus, in P, ihii Anuji v. Pittuoji 
(7), it was held that an adoption by a 
widow of a son to her deceased hus};aiul 
made the adopted son the heir of his 
adoptive grandfather. Tlic adoption in 
in this case was lield to lie valid as 
against a reversioner of the adojitivo 
grandfather. In Payapa v. Appanna (13) 
a similar adoption was hold to bo valid, 
as it had been made with the consent of 
tho widow of tliG last ixialc holder, in 
w'horn tho estate had vested. In this 
case tho question of the rights of rovor- 
siono^-s wg. not ra ised. In Norhar 

(l.>) A. I, R, i'j-22 Boin. -4») Bjm. .S41 

(iC) A. 1. R. Bom. 317--47 Bjiu. 37. 


that a grandmother can validly adopt 
when the estate had passed directly from 
her husband to tlie grandson and has 
come back to her directly from the grand- 
son without the intervention of any 
other heir. The adoption in this case 
was held to be valid against the 
reversioners of the last male holder. 

The discussions of the High Court of 
Bombay, therefore, do not show that it is 
an invariable rule in Maharashtra that 
only the widow of the last male holder 
can adopt, on her own authority, so as 
to vest the estate in the adopted son. 
The numerous rulings bearing on the 
point do not sliow any one set of prin- 
ciples which has been ajiplied through- 
out : each decision depends on a discus- 
sion of previous decisions and appear.s to 
have been inriucnced by the equities of 
the case. It is not easy to dctevmine the 
equities in the jiresent case, though on 
the whole they are jirobably on the side of 
Deorao who has been in possession of the 
estate along with Saraswati Bai since 1893 
and has been managing it himself for at 
least twenty years. On the other Jiand, 
he was not adopted until aliont twenty- 
three years after the death of Venkab Rao 
and eighteen years after the death of 
Januji ; and Januji’s reversioners are not 
unreasonable in claiming tho estate on 
Saraswati’s dcatli. It is necessary, tlierc- 
fore, to find some general prin.iple wliich 
will act as a guide in this case. 

Tliis will l)est Ijo fo'.md i)y going hack 
to the religions conceptions underlying 
the extensive practice of adoption aniong 
Hindus, whicli are the justification for 
conferring rights of inheritance on an 
adoj)ted son. Tlicse conceptions arc that 
certain ceremonies iievfonned by a pious 
Hindu confer si)iritual benefits on liis 
Iiaternal ancestors in the direct line ; in 
particular, when a Hindu otters tho 
whole sacrificial cake or pinda, he secures 
the advancement of the siiLrit of the 
father, grandfathe\‘, and groat-grand- 
lather, each to an cjpial clogrco ; and no 
otterings l)y any other descendant or hy 
any collateral are of flio same order of 
ellicacy. When a ^<jn is adopted his 
ottering of tlie pinda to his adoptive 
father, and to his adoptive grancUatlier 
and great-grandfather, are as eflicaoi- 
ous a; the ollerings of a natural 
son ; an d for this reason lie is entitled 

(17) A. I. R. 10^4 Bam. 137 — Boin. 659. 
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to succeed (o a sliare in the family j)ro- 
perfcy, as if be were a begotten son. 

It is from these conceptions of the 
spiritual bond of the pinda, and develop- 
ments thereof, that the whole of the 
Hindu law of succession is derived ; and 
it is possible that their application to the 
special case of adoption by a widow in 
Maharashtra may afford a useful general 
guide. But it must be remembered that 
the Courts have always been careful to 
guard the interests of members of the 
family who would be unjustly prejudiced 
by an adoption, and any general rule 
based on religious considerations only 
must be qualibed by any limiting princi- 
ple which has been clearly and firmly 
established by judicial decisions. 

On these grounds the proposition is 
advanced that where an adoption secures 
to the spirit of the last male holder of an 
estate that advancement, otherwise lack- 
ing, which is given by the offering of the 
whole pinda, then the imposition of pious 
duties on the adopted person should 
carry with it the legal right to succeed 
to the estate of the last male holder. 
This broad principle must, of course, be 
subject to those equitable restrictions 
which havo already been iii-mly estab- 
lished, namely : 

(1) tbat the estate is not already vested by in- 
Leritance in a person other than tho adopting 
widow, or bor co-widows, and 

(-2) that if the estate is a share in an estate 
held by co-parceners, the consent of tho copar- 
cjocrs is necessary. 

This proposition seems to strike a fair 
balance between tho siurltual claims of 
the deceased holder and the material 
claims of his collaterals, as it will, on 
tho ono hand, encourage tho adoption of 
lineal dosoendants with full, spiritual 
cfiicacy, and will, on the other hand, avoid 
tliO arbitrary divestment of vested estates. 

It may be that in tho case of the ad- 
option of a great-grandson other con- 
siderations may arise which, so far, have 
not come under judicial discussion, for 
tlio genealogical gap between a man and 
h's great-grandson is wide enough to 
■admit of many developments. But, sub* 
Ijcf.L to this caution the above rule ap- 
Ipcar.s to ho sound. 

Before pushing it to its logical conclu- 
sion in tho present case, however, it is 
advisable to chock it with reference to 
piovioii.s decisions on the subject. It 
will ho found that it gains in strength 
by the process. Only the decisions of 


the High Court of Bombay, and of their 
Lordships of the Privy Council in appeal 
therefrom, need be discussed, as only the- 
special rights of widows in Maharashtra, 
are being considered. In Vasiideo v. 
Mamchandra (12) a grandson was ad- 
opted to the last male holder, but the- 
estate had previously vested in the- 
daughters of the last male holder. Tho 
adoption was held to be invalid, and a 
similar decision w'ould have been reached 
by an application of the principle as 
stated in the preceding paragraph of tho 
judgment. In Payapa v. Appaiiiia (13)- 
the adopted son became grandson to the 
last male holder of the estate and the 
adoption was held to be valid. In Datto 
Govind v. Pandtirang ViJiayak (14) the 
adopted son was nephew to the last 
male holder, and the adoption would nob 
have been supported by the above princi- 
ple. In Dattatraya Bhimrao v. Ganga* 
bai (15) the adopted son became grand-^ 
son to the last male holder, and his ad- 
option w'as held to be invalid ; it would 
have been held to be valid under the 
above principle. In Yeknath Narayan 
V. Laxmibai (16) the adopted son became 
grand-nephew to the last male holder, 
and his adoption was declared to be in- 
valid as it would have been under the 
above principle. A few more instances 
from tho Bombay Prosy, in which the rule 
now advanced would have been applicable 
will be found in Chandra v. Gojara 
Bai (2), Shri Dharnidhar v. Chinto 
(1), Babu A)taji v. Batnoji (7) and 
Jiavikrishna v. Shamrao (5). In all of 
those the application of the rule would 
have led to the result which tho learned 
Judges of the Bombay High Court- 
reached by varying lines of reasoning, 
based on previous decisions. Indeed the 
only authority of that High Court cited 
to us which is contrary to the rule is- 
that given in Dattatraya Bhimrao v. 
Gangahai (15), and that is an obiter dic- 
tum not governing the decision. The^ 
decision in Lakshmibai v. Vishnu Vasur 
dev (6) which was afiirmed by their Lord- 
ships of the Privy Council in Bachoo v. 
Ma7ikorehai (6) is not a case in point, as 
the adoption there was made at the ex- 
press direction of tlie widow's husband. 
Tho rule that is now advanced is con- 
fined to adoption by a vi'idow witboutr 
her husband’s consent. 

In tho result, therefore, the principl©! 
is in consonance with all the rulings of| 
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the Bombay High Court, exceijt one 
n&mQly , Dattatraya Bhiviraow Gmn^bai 
(15) ; and it is noteworthy that though 
the adoption of a grandson was here held 
(obiter) to be invalid, a precisely similar 
adoption was held to be valid in Payapa 
V. Appanna (13). Similar considera- 
tions apply to other published judgments 
on the point, and it appears that the ad- 
option of this principle as a general guide 
would leave nearly all previous decisions 
unaltered, and would reconcile many 
apparently conflicting rulings and lines 
of argument. 

I consider it should be acted upon in 
the present case, and am of opinion that 
as Januji died in exclusive possession of 
his estate, and as his estate vested 
directly in Saraswati Bai, her adoption 
of Deorao as a son to her husband Ven- 
kat Rao made him as heir to Januji’s es- 
tate. The appeal should be dismissed, 
and the appellants should pay costs of 
all parties. 

Hallifax, A. J. C.— (21si Oc^o6crl926). 
I have been permitted to read the draft 
of the judgment which my learned bro- 
ther proposes to deliver in this case, and 
I agree in the conclusion that Deo Rao, 
on his adoption to Vonkat Rao by his 
widow Saraswati Bai, became among 
other things the grandson of Yenkat 
Rao's father Januji for all purposes, in- 
cluding the ownership of Januji’s pro- 
perty then held by Saraswati Bai. The 
reasons for this conclusion however seem 
to me simple and capable of fairly con- 
cise statement; we can reach it by a 
line of reasoning from unquestionable 
principles of Hindu Law which leaves 
no room for exceptions, most of the 
rules described as exceptions by one side 
or the other in this case or so treated in 
the many judgments that have been cited 
being merely necessary consequences of 
those pi’inciples, and the remaining few 
which conflict with them being proved 
unsound by doing so. 

There is no possible distinction bet- 
ween the validity of an adoption for 
spiritual purposes and its validity for 
temporal purposes, or between its validity 
for any one purpose and its validity for 
any other. Under the Hindu Law if Tan 
adoption is valid at all it is valid entirely 
and a person validly adopted becomes 
for all purposes, spiritual or temporal, 
the natural son of the person by or to 
whom he is adopted ; on the day of his 


adoption he ceases to exist as the son of 
his natural father and comes into exis- 
tence as the son of his adoptive father. 

In the ease of Yadao v. Namdeo (1) 
their Lordships of the Privy Council said- 

There does not appear to their Lordships to 
be any sound reason why ...the Hindu Law 
as to the power of a Hindu widow ... to adopt 
a son should depend ou the question as to 
whether her husband had died as a separated 
Hindu or as an unseparated Hindu, or on the 
question as to whether the property which was 
not vested in her when she made the adoption 
was or was not vested in her as bis heir. If it 
was her religious duty to adopt a son to her 
husband, that duty would-be the same iu either 
case, although possibly the right of the adopted 
son to the property vested in the widow might 
be difieroiit. 

When a valid adoption has been made 
the only question that arises is that of 
the rights accruing to a son of the person 
by or to whom it was made who came 
into existence on the day it was made- 

In examining the question of the 
effect on property of a valid adoption by 
a Hindu wndow, some confusion of 
thought not seldom arises from regarding 
a son adopted by a widow as in exactly 
the same position as a posthumous son 
of her husband. There is a difference, 
but only in the point of time at which 
each comes into existence. A real posthu- 
mous son comes into existence at the 
time of his conception, that is to say, he 
was actually in existence in embryo 
before his father’s death, though his sex 
or perhaps oven his existence was then 
unkown. The liution of adoption can- 
not possibly bo strained to the extent of 
regarding a son adojited by a widow as in 
inchoate existence in her husband’s 
mind or her own mind, as Ithe posthu- 
mous son was'in ^her womb, at or before 
the death of her husband ; such a son 
comes into existence as a son on the day 
on which he is adopted and no sooner. 

The only other matter to be borne in 
mind in this connexion is that, when a 
widow adopts to her husband or inherits 
his property or inherits property as a 
gotraja sapinda, she does so • because she 
is “ half the body '’ of her husband, nob 
because she is related to him by marriage. 
Now, nobody can inherit property from 
his father which did nob belong to his 
father at or after the beginning of his 
own existence. Bub the property in- 
herited by a widow from her husband or 
as a gotraja sapinda is still in the posses- 
sion and ownership of her husband, that 
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is in that of the ‘half of his body that 
«he is. It therefore passes ' to her 
husband’s son when he comes into exist- 
ence by her adojjtion. 

That fairly simple conception explains 
all the other rules that have been for- 
mulated on this matter. When a widow 
is a member of a coparcenary, she is 
entitled to maintenance in her own 
right as a widow ; she is not holding her 
husband’s share as half his body, as that 
has already jiassed to the surviving mem- 
bers of the family. When therefore a 
widow in tliat position makes a valid 
adoption there is nothing belonging to 
her husband which the son can take, 
though of course tl^ere is nothing to 
prevent the other members of the family 
h’om giving him the share that once 
belonged to Ins father. 

That is what is meant hy the state- 
ment frequently made, of which the in- 
accuracy is pointed out in the passage 
quoted above from Yadao v. Navideo (1), 
that a widow in a joint family cannot 
make a valid adoi)tion without the 
consent of the coparceners or of her hus- 
band’s father. She requires only the 
consent of lier Imsband, express or 
;implicd. and an adoption made with that 
consent is valid for all purposes and in 
jail its eflccts ; but the accrnul to the 
person adopted of an interest in his 
father’s sliare in tljotfamily jiroporty is 
not one of tho'^e ellects, because his 
'father no longer liolds it, cither in liis 
own full iierson or in “half his body.” 

It is for the same reason that an adoi)* 
tion by a widow cannot divest an estate 
that lias already vested by inlierifcance in 
another jierson ; her husband no longer 
owns it, even tinough her, when )iis son 
comes into existence. But ‘here again 
the consent of t)io per.son in whom the 
estate has already vested ])asses it back 
to the i>o3son adojjted, who would have 
inherited it if Ijc liad come into exist" 
ence earlier, tlio’igh the al>senco of that 
eonsejit cannot make tlic adoption less 
^'alid and eHectual ; the giving of tlie 
consent merely adds an cflect which llio 
adojition would not have without it. As 
for rc\'orsionary Jicirs, their consent is 
not only no moic nccos'-ary for the 
validity of tlie ado[)tion tlian that of any 
of the otlicr persons jiicntionod, but also 
it is obviously unnecessary for the pass- 
ing to tlie adopted son of ju-operty in 


which they have no more than an expect" 
ant interest. 

The rulings of the Bombay High 
Court on which the learned pleader for 
the appellant mainly relied in argument 
were those in Datto Govind wPandurang 
Vhiayak (14), Dattatraya Bhimrao v. 
Gavyahai (15) and Yehiath Nat *ayan 
v. jOaxinibai (16). In the first of these 
cases it was held that a Hindu widow 
who succeeds to an estate not her hus- 
band s, but as gotraja sapinda of tine last 
male bolder and in consequence of the 
absence of nearer heirs, cannot make a 
valid adoption. It has been shown in 
the extract already quoted ftom the 

judgment in : r«dao V. (1) that 

the adoption could not be invalid for the 
reason stated. 

In each of the two other judgments 
mentioned the discussion of the question 
with which we are concerned was begun 
after it bad been found and stated that it 
did not arise in the case at all. In 
Dallairaya Bhimrao v. Ganyahai (16) 
Mr. Justice Shah found as a fact that 
the alleged adoption of the first defen- 
dant, which was the adoption in ques- 
tion, never took place, and then went on 
to say : 

Strictly speaking the question of the validity 
of the adoption of Defendant No. 1 does not arise. 
But in view of the argument on the question 
it seems to me to be desirable to decide that 
question, .\ncl in any ca.se its invalidity if 
established could afford an additional ground 
for itnoring the adoption. 

The Icained Judge then went on to 
hold that the widow who was alleged to 
have made the adoption, but had not 
made it 

could not adopt to her husband so ns to affect 
the dfvulution of the estate iuhciited by her 
as a gotrajii s.^pinda, 

This appears to be ba‘-cd solely on the 
authority of previous decisions of the 
Court, iiarticiilarly that in Datto Govhid 
V- Pandiiramj Vinayak (14), the case last 
mentioned. 

Similarly in Yekuath Narayan v. 
huxmihai (16) the learned Judges found 
that Karayan, the husband of the widow 
who made the adoption, survived his 
broilier Bamchaudra aud was, therefore, 
tho last male owner of the property in 
disiiule, and then said : " Our finding 

that Karayan died last is sullicient to 
disiioso of the case.” The subsequent 
discussion of an imaginary case built on 
tho liyjiothesis of Ramchandra having 
survived Karayan ends in the decision 
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that a widow who inherits property as a 
gotraja sapinda has no power to adopt to 
her own husband, and any adoption 
made by her is invalid and will not 
aflect the rights of subsequent rever- 
sioners. 

Taken literally, the decision in each of 
these cases of the question that did not 
arise, like that in the first of the three, 
where it did, could hardly be supported, 
even if it had not been shown to be 
Avrony in the passage quoted above from 
the judgment of the Privy Council in 
Yadao v. Namdeo (1). Keither the 
power of a widow to adopt nor the vali- 
dity of an adoption made by her could 
possibly be afiected by her inheritance 
of property before or after her husband’s 
death. If we take the decision as mean- 
ing that such an adoption, though valid, 
does not include among its effects any 
change in the devolution of the projjerty 
held by tlie widow so as to affect the 
rights of the reversioners, it seems 
equally difficult to accept them, as the 
reversioners have no rights but merely 
a hope of acquiring rights in the future. 

Judgment . — {22nd October 1926). 
In accordance with the separate ojii- 
nions delivered, the api)cal will be 
dismissed and the appellants will be 
ordered to pay all the costs. 

Appeal dismissed. 
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Kinkhedf., a. J. C. 

Nayo — Defendant— A i)pel Ian t. 

V. 

idtanvial — Plaintiif — Kespondent. 

Second Appeal Ko. 2-1-D of 1924, De- 
cided on 8th December 1926, from the 
docreo of tHe Addl.-Dist. J., Akola. D/- 
17th October 1923, in Civil Appeal Ko. 13 
of 1923. 

(a) Civil P. C., 6’. 2 (12) — Person n ho has se' 
cured decree under Sped jic Relief Act, S. 9. can 
rentier rnesne profits — Sped fic Relief Act, S. 9. 

A person who has secured a decree under S. 9 
of the Specific Relief Act is entitled to recover 
niesLio profits as against a person in possession 
other than the true owner and it is for the person 
in possession' to i)rove that he has superior 
right to possession and to ai>propriate the profits • 
24 AU. 501. Foil. [P. 10. C. 1] 

[b) Damages — Torl-—Tresi>ass. 

Au act of wrongful possession is an act of 
trespass which gives rise to a cause of action to 
•a suit for damages in tort. 


(e) Co-sharers — Suit bi/. 

One co-owner cau maintaiu a suit for mesne 
profits against the trespasser just as he could 
maintain an action in ejectment against him, 
without joining the other co-owner as a party to 
the action : 39 Mad. 501 and 13 C. P. L. R. 

130, Foil. [P. 10. C. 1] 

AI. B. Niyogi — for Appellant. 

D. W. Kathalay — for Respondent. 

Judgment. — The appellant w^as for- 
merly the owner of the fields in suit 
which were imt to auction and i3urchased 
by the respondent. In due course of 
time the plaintiff-respondent was i3ut 
into possession of the property purchased 
by him at the auction as against the 
appellant. Later on the appellant dis- 
l^ossessed the respondent otherwise than 
in accordance with law. This Jed to the 
summary suit under S. 9 of the Specific 
Relief Act being instituted against liim 
by plaintiti-resijondent. The latter 
succeeded in obtaining a decree in that 
suit. The present suit is for recovery of 
mesne })rofits from the appellant in res- 
pect of the period during which he kept 
the plaintiff out of possession. 

The defendant*ai)pellant admitted that 
the fields were purchased by i)laintifi‘, 
but urged that one ATultanmal Chand- 
mal was co-owner with ijlaintiff in equal 
share, that he cultivated only a half 
portion under a contract of batai under 
Multanmal Chandinal, and that plaintiff’s 
half portion was cultivated by his lessee 
Isarayan. The plaintiff denied that 
Multanmal Chandinal l\a(l any interest 
in the property and that tlie defendant’s 
possession was only over^half the fields. 
According to him the defendant was 
in wrongful possession of the'entirc fields 
in suit. 

The Courts below held tliat the defen- 
dant failed to ])rove that Multanmal 
Chandinal had any interest as a co-owner- 
in the fields in suit. They also held 
that the defendant was in wrongful 
possession of the enli.c fields. A deciee 
for possession and for payment of me‘^ne 
profits to tho extent of Rs. 2D0 was 
accordingly jiassed against tho defen- 
dant. It is against this decree that the 
irresent ajipeal has l>ecn i^reforred. 

Tho first and foremost attack on tho 
decr6e is that the lower Courts were 
wrong in irassing a decree for mesno 
profits against the defendant merely 
on the strengtli of a judgment in the 
summary suit under S. 9 of the Specific 
Relief Act, in the absence of any 
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evidence to show that plaintiff was the 
sole owner of the pi'operty of which he 
claimed to recover mesne i}rofits. To my 
mind there is no substance in this con- 
tention. The defendant was admittedly 
not the true owner of the property at 
the date of the trespass. He set up the 
right of Multanmal Chandmal to a 
moiety of the fields in suit. The plaintiff 
denied his assertion. It was, therefore, 
incumbent on him to prove the title of 
Multanmal Chandmal if he wanted to 
be relieved of the liability for mesne 
profits at least to the extent of half. 

The Courts below conciirrentJy hold 
that he failed to prove Multanmal 
Chandmal’s title to the half. The neces- 
ary consequence of this failure was to 
make his possession wrongful as against 
the plaintiff. In Shco Ktimar y. 
Narain Das (1) it was held that a person 
who has secured a decree under S. 9 of 
the Specific Relief Act is entitled to re- 
cover mesne profits as against a person 
in possession other than the true owner 
and it is for the person in possession to 
prove that he has superior right to 
possession and to appropriate the i)rofits. 
Inasmuch as the defendant has failed to 
prove tlie right of Multanmal Chandmal 
ho was properly held liable for mesne 
profits to the plaintiff. 

The defence raised by the defendant 
was that he held possession of only half 
portions of the fields, bift the Courts 
below have found that he hold wrongful 
possession of the entire fields ; llius his 
act of wrongful possession was an act of 
trespass which gave rise to a cause of 
action to a suit for damages in tort. 
Even assuming tliat plaintiff wat only a 
co-ownor and that Multanmal Chandmal 
was interested in the lands in suit to the 
extent of half, tlio plaintiff was entitled 
to maintain the suit for luesne profits 
against the trespasser just as he could 
maintain an action in ejectment against 
him without joining the other co-owner 
as a party to the action ; Ahmed Sahib 
Shulari v. Mcifptcsite Si/ndicale, Jjimited 
Shamsundar v. Kuvjuban (3). 

The decree passed by the lower Courts 
in ])laiiitiff’s favour is, therefore, correct 
and must stand. The appeal fails and is 
dismissed with costs. 

A ppeal dismissed. 
“(IfTidoaj 21 All. soI-^fuTos) a. w. n. 139 . 

(2> [line] :3U Mud. 501=23 M. L. J. 598=29 
I. C. GO --2 L. W. 400. 

(3) [19001 13 C. P. L. R. 130. 
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Kenehede, a. J. C. 

Secretary of State — Defendant — Ap- 

pellant. 

V. 

Bagmal Kisandayal — Plaintiff — Res- 
pondent. 

Mise. Appeal No. 20-B of 1925, Deci" 
ded on 26th August 1926, from the decree 
of the Dist. J., Akola, D/- 6th April 1925, 
in Civil Appeal No. 112 of 1924. 

(а) Limitation Act — Construction — Words 
must not be construed to restrict rights unless so 
expressed — Provisions cannot be extended to cases 
not covered by the wording — Form of suit will 
determine what article should be applied. 

Inasmuch as tho Limitation Act is an aofc 
which takes away or restricts rights to start legal 
proceedings it must receive such a construction 
as the language in its plain meaning imports. [20 
W. i?. 375 (P. C.),»PeE. on.] It cannot be inter- 
preted so as to restrict rights unless it is clear 
that the Legislature intended that this should be 
done. [5 C. W. N. 355, Bel. on.] It cannot also be 
forgotten that the provisions of the Limitation Act 
must not be extended to cases which are not 
strictly within the enactment or do not come 
within the strict meaning of the words used ; 
15 Bom. 299, Bel. on. [P 11 C 2] 

Tho object of the Limitation Act is not to 
creat or define causes of action but simply to pro- 
scribe the i)eriod within which existing rights 
can be enforced in 'the Courts of'law : 26 Cal. 37, 
Bel on. [P 12 0 1] 

It therefore follows that whether a particular 
suit is of tho uuturo contemplated by a parti- 
cular article must depend upon tho form in 
which the suit is brought and the relief claimed 
therein; for unless it comes within the wording: 
of the first column of that article in tho schedule^ 
the limitation specified in the third column of 
that article cannot bo made applicable to it.. 

[P 12 0 1] 

(б) Limitation Act — To apply a particular 
article the plai7iti^''s version oj the case should be 
looked to. 

Tho question of the applicability of any parti- 
cular article of tho Limitation Act to a parti- 
cular suit for a particular relief uuist bo decided 
on the assumption that tho version as given m 
tho plaint is correct and that the relief sought in 
the plaint flows from such a version, fP 12 O 1] 

(c) Livutatio7i Act, Art. 14 — Plaintiff 

claiming title to land — Order oj ejociment by 
Government official upholding Government title 
— Suit by plaintiff jor declaration, of title — Art. 
114 does not apply. 

Whore a private owner of property claims a 
declaration of title to tho property in bis peaceful 
possession, alleging that it is his own 
property as against the Government and the 
Government through its officers asserts 
a claim to that property as the property 
of the Government, there is a bona fide dispute as 
to title to tho property and tho real point of 
controversy between tho two is also one of title 
to tho said property. The mere oiroumstanco 
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that an officer of Government upheld the claim 
of the Government and gave an order upholding 
the title of the Government and directing sum- 
mary ejectment of the private individual from 
the disputed strip of land, does not alter the 
nature of the claimants’ cause of action nor does 
it necessitate the asking of any relief other than 
the one of declaration of title oii the part of the 
private owner. It is sufficient if he establishes 
his title as against the Government in order to 
entitle him to hold the property as against the 
Government. It is wholly ^superfluous for him 
to ask the additional relief of cancellatiou of the 
order, and therefore such a case is not governed 
by Art. 114 : 24 Bom. 435 ; 3G Bom. 325 and 39 
Bom. 494, Appr, CP 12 C 21 

(d) Berar Land Revenue Code, S. 59 (3) — 
Oovernment's ownership disputed — Revenue 
officer has no stirisdlction. 

Where the ownership cf the Goverumeut is 
disputed, the Revenue officer has, or can have, uo 
jurisdiction under S. 59 (3). [P 12 O 2j 

(e) Berar Land Revenue Code — Construction 
— Decision under similar provisions of Bombay 
Revenue Code are relevant. 

The Bombay decisions construing the provi- 
sions of the Bombay Revenue Code are colovaut 
in construing the similar provisions of the Berar 
luaud Revenue Code. [P 13 C 2] 

G. P. Dick and Cama — foi* Apiiellant* 

D. W. Kathale — foi* Kespondent. 

Judgment. — The plaintiffs-respon’ 
dents in this appeal own a factory abut* 
ting the Akola-Akot Road in Berav. All 
public roads, like all lands, which are 
not the property of individuals or of 
aggregates of persons legally capable of 
holding property and, except in so far as 
any riglits of such jjersons may bo estab- 
lished in or over tho same and except 
as may bo otherwise provided in any law 
for the time being in force, are and are 
declared under S. 28 of the Berar Land 
Itevenuo Code to be the property of the 
Government. The plaintifl's’ factory has 
been in existence since the year 1880 
and the land on which it stands 
including a small strip of land 
which is in dispute in this suit 
ii said to be in the peaceful possession of 
plaintifl's and their predeccs-^ors in title 
for very many years. The Sub-Divisional 
Ofliccr of Akot in an order dated 
1-10-1920 hold that a portion of the 
Akola-Akot road was encroached upon by 
tho i)laintifl'3 and ho consequently ordered 
demolition of such structure as stood 
u pon tho encroached strip of land. The 
order was apjjealed against to the Deputy 
Commissioner who dismissed . the plain- 
tifl's’ ai)poal on 17-6-102L The plaintifl's 
therefore instituted this suit against the 
Secretary of State for India in Council 


for a declaration of their {.title to the site 
in question and for an injunction restrain- 
ing the defendant and his ofiicers from 
pulling down the structure and in the 
alternative for damages. This suit was 
filed on 17-7-1922 after service of a notice 
of suit under S. 80 of the Civil P. C. 

The defendant inter alia pleaded that 
the suit not having been instituted within 
one year from 1-10-1920, or at the latesfr 
from 17-G-21, was barred by limitation 
under Article 14 of the Limitation Act. 
This defence prevailed in the first Court, 
but was disallowed by the lower appel- 
late Court. This appeal challenges the 
correctness of the order of tho lower ap- 
pellate Court. 

Assuming that one year’s x^eriod of limi- 
tation prescribed by Article 11 is appli- 
cable to a suit of this nature and that 
such limitation commenced to run in this 
case from tho date of tho Deputy Com- 
missioner’s order dated 17-6-1921, tho 
suit is within time in view of the provi- 
sions of S. 15, sub-S. (2) of tho Limitation 
Act which entitles the intending plain- 
tiff to exclude the period of notice i. e.. 
two months in computing the period of 
limitation ijroscribed for the suit. The 
contention that the suit is barred by limi- 
tation even if it be counted from 
17-6-1921 cannot therefore isrovail. 

It is next contended that if tho start- 
ing i)oint of limitation is tho date of the 
order by the Sub-Divisional Officer tho 
plaintiffs’ suit is hopelessly barred under 
Article 14. Article 11 luescribos one 
year’s i)eriod of limitation for a 

“suit to S 2 t asidu aiij* act or order of an 
officer of Governmc it iu hU official capacity, 
uot heroin otherwise expressly provided for.” 

Inasmuch as the Limitation Act is an 
Act which takes aw'ay or restricts rights 
to start legal proceedings it must receive 
such a construction as the language in its! 
plain meaning imports ; Liichmec Btiksh 
Roy V. Riinjeet Ram Panday (l); it can- 
not bo interpreted so as to restrict rights 
unless it is clear that tho legislature in- 
tended that this should be done: Joyeshur 
Dhatjat Y. GhaiiasJiam Das$i'2). It cannot 
also bo forgotten that tho provisions' 
of the Limitation Act must not be exten- 
ded to cases which are not strictly within 
the enactment or do not come within 
the strict meaning of the words usod. 

(1) 20 W. R. 375^13 B. L. r 7 177=2 Suther. 

897 (P. C.). 

(2) [1000] 5 C. SV. N. 355 (350. 
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Cf Parashrnm Jctkmal v.Bakhina (3). The 
object of the Limitation Act is not to 
create or define carises of action but simply 
to i)rescribe the period within which 
existing rights can be enforced in the 
Courts of law : Siirjyavioni Da$i v. Kali 
Kant i Das {i) and Jivi v. Raviji (5). 

It therefore follows that whether a 
Iparticular suit is of the nature contein- 
[plated by a particular article must 
[depend u])on the form in which the suit 
jis brought and the relief claimed therein, 
(for unless it comes within the wording 
■of the first column of that article in tlie 
ischedule the limitation sjiecified in the 
third column of that article cannot be 
made ajijilicable to it. The learned Ad- 
ditional District Judge has clearly found 
on a reference to the wording of the 
plaint that the suit is not one to set 
aside any order either of the Sub-Divi- 
sional Officer or the Deputy Commis- 
sioner in his official capacity, in respect 
of lands wliicli are not the pvoi)erty of 
Government. Tlie lelief claimed is a de- 
claration of title and an injunction and 
not the setting aside of any orders. Going 
therefore by tlie strict letter of the law 
and api)lying it to the suit as laid I must 
say that the suit as framed is not a suit 
to set aside any act or order of the olficcr 
of the Government in his official capa- 
city, and as such it is not governed by 
Article 14 of the Limitation .\ct. 

There is yet another leason why T say 
Article 14 does not ajipiy (o a suit as 
laid like the present. The plaintilVs no- 
where admit that the sti ip of land is 
Government property. On tlic contrary 
they assert that it is the property of 
themselves as ]jrivalc individuals. Just 
as Llie <)’ esf ion whether a jiarticular 
claim is wif.hin tlic cognizance of a par- 
I iciiiar Court • not, is determined with 
rolorence to tlio allegations in the jJaint 
and not with reference to the defence 
urged hy the defendant ; similarly the 
Muestion of Iho apjilicability of any pai- 
I'^^icuiar article of the Limitation --Xet to 
a jiarticiiiar suit for a jiarticular relief 
^musL 1.0 decided on the assumption that 
'the vci'sion as given in the ])laint is cor- 
rect and t.ha': the relief sought in the 
'plaint Hows from such a version. It 
iihurcforo follows that in the face of the 
plainl ill s’ assertion of their own title 

(u) 1 iwiij IS Bum. 2’JO. 

(•1) liuoo: ' 2 H Cal. :)7-=5 C. W. N. 105. 

ifj) [1B7HJ y Bom. 207. 


and denial of the ownership of the Gov 
ernment to the strip of land in suit, 
there is no scope for the officer of the 
Government to do any act or pass any 
order in his official capacity in respect 
to the said property as they claim it to 
he their own. Hence where a jirivate 
owner of property claims a declaration 
of title to the property in his peaceful 
possession, alleging that it is his own 
imoperty as a:ainst the Government and 
tlie Government through its officers as- 
serts a claim to that property as the pro- 
perty of the Government there is a bona 
fide disjmte as to title to the property 
and the real point of controversy bet- 
ween the two is also one' of title to the 
said property. The mere circumstance 
that an officer of Government upheld the 
claim of the Government and gave an 
order upholding the title of the Govern- 
ment and directing summary ejectment 
of the private individual from the dis- 
puted stnj) of land, does not in my opi- 
nion alter the nature of the claimants’ 
cause of action, nor does it necessitate 
the asking of any relief other than the 
one of declaration of title on the part of 
the private owner. It is sufficient if he 
establishes Ids title as against the Govern- 
ment in order to entitle him to liold the 
property as against the Government. It is 
wholly sujierfluoiis for him to ask the ad- 
ditional relief of cancellation of the order. 

It must he borne in mind that 
the civil rights of the subjects of 
the Crown cannot he taken away by a 
summary order of a Kevenuo Officer. It 
is not therefore oljHgatory on him to sue 
the Government for setting aside the 
specific order. The moment the private 
claimant’s title is declared the order 
vanishes and falls to the ground ipso 
facto. As a matter of fact S. 59, Cl. (3) of 
the Berar Land Revenue Code gives juris- 
diction to the Revenue Officer to sum- 
marily eject tsncroachcrs on what are 
admittedly Government lands. It does 
not empower him to exercise that juris- 
diction in rospeeb of lands in or over 
which any rights of private individuals 
may be establislied. Tlio summary juris- 
diction is expressly limited to unalie- 
nated lands only, which expression clearly 
means lands which vest in the Govern- 
ment or are the undisputed property of 
the Government. Whore the ownership 
of the Government is disputed 'the Be- 
venue Officer has or can have no juris- 
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diction, and any ordei* by him directing 
summary ejectment can have no eft'ect as 
soon as it is declared that the land is the 
property of individuals and therefore ex- 
emiited from his juidsdiction. Given juris- 
diction the order is intra vires and re- 
quires to be set aside. But where the 
jurisdiction is wanting the official capa- 
city of the officer to act under S. 59 (3) 
becomes cliallenged and the order passed 
by him in that capacity would have to 
be treated as ultra vires and therefore 
void. Law does not compel a litigant 
to sue to set aside an order which is 
void or a nullity. To ask a civil Court 
to apply Article 14 even to a suit where 
the title of the Government to the pio- 
perty in suit is disputed and the plaintiff 
seeks to establish his own title in dero- 
gation of that of the Government, is 
virtually to ask it to assume for the pur- 
poses of limitation tliat the assertion of 
ownership by the defendant is correct 
and to ignore the plaintiffs assertion in 
the plaint that the land is his ijrivate 
property. I cannot therefore upliold the 
contention that the present suit^ as 
framed is governed by Article 14. 

As the plaintiffs were admittedly in 
possession of the strip of land at the 
date of suit the only relief they were 
entitled to claim was one of declaration. 
As the main pui-pose of a declaratory 
suit like that of a suit for ejectment is 
to ol)bain relief on the strength of title, 
such a suit cannot bo regarded as a suit 
to set aside an entry or order of a Rev- 
enue Officer ; Article 14 cannot therefore 
apply to such a case : cf. Dliukeshu'cir 
Mt. Gulab Kiier (A. I. It. 1926 P.C. GO). 

The Additional District Judge in ar- 
riving at the conclusion that Article 14 
does nob apply but tliat Article 120 ap- 
plies to a suit for a declaration of title, 
referred to the following Bombay deci- 
sions in which the Bombay High Court 
had occasion to deal with similar pro- 
visions of the corresponding sections of 
the Bombay Revenue Code : 

Sarnnnana v. Secr(>lnr]i of Stole {(\) ; 
Malkajeiipo \ . Secretanj of Shite (7) and 
Rnsnlkhon Ilainodkhon Secrctnri/ of 
State (8). 

(G) [190OJ iA Bom. 43.'i=:2 Bom. I,. ^ -26^ 

(7)[1912J3G Bom. 320 = 10 I. C. 017 — 14 
Bojn. X. R. 332. 

(S) riOlOJ 39 Bom. 4U4 = 29 I, C. 190 = 17 
Bom. X R. 513. 


I find they fully bear out his afore- 
said conclusion and have my entire- 
concurrence. It is however argued on 
behalf of the appellant that the Bombay 
decisions can have no bearing on a case 
arising under the Berar Land Revenue 
Code. But it must be borne in mind that 
S. 38 of the Berav Code and in fact the 
whole of that Code was coiiied from the 
Bombay Code of 1879. S. 59 of the Berar 
Code is practically a reproduction of 
S. 61 of the Bombay Land Revenue Code. 
It is therefore not correct to say that a! 
construction which was put upon similar 
sections of the Bombay Statute should 
not be taken as a guide or help to the 
construction of the corresponding iiro- 
visions of a similar Statute in force in' 
Berar. 

The following cases also support the 
same view : Patdaya v. Secretary of 
State (9), Dhcvnji v. The Secretary of 
State (10) ; Sir Wasif AH Mirza v. Sara- 
dindu Narain (ll) -. Peary x. Secretary of 
State (12) ; Mt. Manna v. Saklal (/I. I R. 
1924 Nay. 142) ; and Haro Mandol v. 
Dhiranath Das (d. I. R. 1925 Pat. 784). 
Throughout I have proceeded on the as- 
sumiition that tlie plaintiffs' assertions of 
private ownership were true and correct. 

Under these circumstance.s tlio decision 
of the lower appellate Court, based as it 
is upon the right construction of the 
statute in force in Berar, is correct. I 
am not prepared to say that it is in- 
conect or that the lower appellate Court 
has committed an error of law in holding 
that the present suit for a declaration of 
title and injunction is not a suit to set 
aside an order of an Ollicev of Governinonb 
in his official capacity within the mean- 
ing of Article 14 of the Limitation Act. 
The case was rightly remanded for deci- 
sion of tho crucial question of title on 
which depends tho validity or otherwise 
of tho order dated 1 October 1920. 

The appeal therefore fails and is dis- 
missed with co-its. Plcader’.s foe Rs. 100. 

.{ppeol d ismissed . 


(9) A. I. R. 1921 Bo n. 273 rlH Bom. 01. 

(10) (1921 ! 15 Bom. 920 - Gl I. C. 347 

Bom. T;. R. 279. 

(11) A. I. R. 1925 Cal. 9.53. 

(12) A. 1. R. 1924 Cal. 913 
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Kotyal, O. J. C., and Prideaux, a. j. 0* 

Josahalli — Applicant. 

V. 

Ayah Karim Kacliki — Non-Applicant. 

Criminal Revision No. 162-B o£ 1925, 
■Decided on 14th October 1926, from the 
order of the S. J., West Berav, Akola, 
D/' 29th August 1925, in Criminal Appeal 
No. 1 of 1924. 

P- C., Ss. 105 and 47G — Forgery in 
rcsjicct of proceedings in Court — Prosecution 
should he launched whether forger is party or not. 

Prideaux, A. J. C . — A Court has power to 
lauuch the prosecution of a person for forgery 
committed in respect of proceedings in Court, 
■whether that person is a party to those proceed- 
ings or n t : A. J. i?. 1925 Bom. 433 end A. 1. R. 
192G All. 21, Foil.-, AJR. 1925 Bang. 26. not Foil 

tP 15. C 1] 

G. G. TIotwahie and J. J?. Chandur- 
Jenr — for Applicant. 

S. D. Kama — for Non-Applicant. 

G- P- Dick — for the Crown. 

Order. 

Prideaux, A. J. C. — (oih February 
1926). There is a question in this case, 
which, it scorns to me, should ho docided 
])y a Bench of this Court. It is : 

whether S. 195 (c) of the Criminal Procedure 
Code controls S. 47G of the same Code ; or whe- 
ther the two arc to be read .as sections independ- 
ent of or merely supplementary of each other. 

The question is one of great importanco 
and often arises. 

The High Courts in India hold widely 
divergent views on this question. Allaha- 
bad, Patna and Bombay in one case hold 
one view. I may mention, Emperor v. 
Khnshali Pam (1) ; Dicarka Prasad v. 
'Mahund Sarap, (A. J. P. 1926 All. 21) ; 
Phan VeuTcatesh ChaJiorkar, In re (2) and 
Ashurf: fiingli V. Bhiscu'ar Pratap (3). 
And in the case reported in Narain 
Soliy Paw v. Emperor (4) , I have fol- 
lowed Allahabad and Patna. On theotlier 
side ] may quote .Jcidunandan Singh v. 
Emperor (5) : K. Pamalingam, In re (6) ; 
Govinda. Aiyar Emperor {!) \ Ij^shmi‘ 

(1) fioiyl 10 .411. 110=43 I. C. 43G=15A. E. J. 

912. 

(2) \. 1. R. 1925 Bom. 433=49 Bom. G08, 

f;!) A. T. R. 1922 Patna 3G2=1 P.at. 295. 

(\) n!'l9] 20 Cr. T.. J. 420=51 I. C. 202. 

(5) ri'MOl 87 Cal. 250=10 C. L. J. 564=4 I, C. 

710-14 0. W. N. 330. 

(C.) fl9l7] 40 JIad. 100=31 I. C. G53 — 2 L. W. 

11^5. ,, , , 

(il flOlOl 42 Mad. 540=3G M. L. J. 448 — 9 

J,. W. 422=50 I. C. 624=(1919) M. W. N. 

450 (F.B.). 


das Lalji, In re (8) and Guruswamy v. 
Ebrahim (9). 

There is also a question here as regards 
S. 193 (perjury) arising from the alleged 
forgery, which might well be decided by 
the Bench. 

Forwarded to the Judicial Commis* 
sioner for fa\our of orders. 

Opinion. 

Prideaux, A. J. C. — (litk October 
1926). The question which I submitted 
for decision by a Bench is : 

Whether S. 195 (c) of the Orimina-l Procedure 
Code controls S. 4TC of the same Code ; or whe- 
ther the two are to ba read as sections independ- 
ent or of merely supplonientary of each other. 

The learned counsel for the Crown 
supports the applicant in the present 
case, and contends that S. 476, •Criminal 
Procedure Code, does not exclude cases in 
which witnesses are concerned, S. 476 
of the Criminal Procedure Code was 
substituted by Act XVIII of 1923, Before 
the amendment I held in CrimUial RevP 
sion No. 133-R of 1918, decided on 
16-11-18, that in a case of forgery there 
was nothing to preclude a Judge from 
proceeding against the persons concerned 
with regard to forgery itself when the 
forgery has come to its notice in the 
course of a judicial proceeding. I further 
hold that proceedings under S. 476 were 
not invalidated by the mere fact that the 
accused was neither a party nor a witness 
in the original suit. As far as perjury is 
concerned, S. 195, Criminal Procedure 
Code, makes it clear that when this 
otfouce is committed in, or in relation to, 
any proceeding in any Court, the person 
cannot be proceeded against except on 
the complaint in writing of such Court 
or of some other Court to which such 
Court is subordinate. 

The difficulty is as I'egards cases of 
forgery committed by a person not a 
party to proceedings in the Court. In a 
case after the amendment of 1923, Bhau 
Vynnkatesh, la rc (2) it was held that : 

In S. 195 (c) of tbo Criminal Procedure Code, 
the phrase ‘n clocumeut produced or given in 
evidence’, mc.tns a document produced or given 
in evidence either by the party who is alleged to 
have committed the offence or by any one else. 

And it was held by the Allahabad 
High Court in Dwarka Prasad v. Makund 
Sarttp {A.i.P. 1926 >4?/. 2l) that there is 
nothing to prevent a Court from making 
a complaint under the ordinary law in 
r espect of the offence under S. 471, 

(8) [1908] 32 Bom. 184. 

(0) A. I. R. 1925 Bang. 26=2 Bang. 374, 
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I. P. G., which is found fco be committed 
either by a party or a witness. This case 
was also decided Jafter the amendment. 
The Madras High Court held different 
views at different times. The Rangoon 
High Court in C. T. Guruswamy v. 
D. K. S. Ehrahim (9) holds that it is not 
open to a Court to make a complaint 
under S. 476 of the Code of Criminal 
Procedure in respect of any person other 
than persons who are parties to the pro- 
ceedings before it. 

It seems to me that an offence like 
forgery, committed in reference and to 
support any party in civil or criminal 
proceedings, is really an offence against 
public justice. It is fabricating false 
evidence and would, in any case, be 
punishable under S. 193, Indian Penal 
Code ; and the Court can proceed against 
the person responsible, under S. 476. 
But I do not think that the Legislature 
can have intended to prevent a Court 
from proceeding for an offence of forgery 
against the person committing it merely 
because he is not a party to the proceed- 
ing. It seems to me undesirable that 
proceedings for this class of offence should 
he restricted to those started by private 
persons. I would hold that a Court has 
.power to sanction the prosecution of a 
person for forgery committed with respect 
to proceedings in Court, whether that 
person is a party to those proceedings or 
not. Looking to the length of time that 
has lapsed and to the present application 
being to satisfy a private grudge and not 
to further the ends of justice and to the 
improbability of establishing the case if 
true. I think the Sessions Judge was right 
in directing the withdrawal of the com- 
plaint and I would not interfere with 
that order. 

Kotval, O. J. C.— (l4^/i October 
1926). In view of the conclusion of my 
learned colleague, with which I respect- 
fully agree, that it is not desirable to 
make the complaint, it seems unnecessary 
to enter into a discussion of the question 
of law involved. 

Withdrawal of complahit approved. 
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Kinkhede, A. J. C. 

Thakur Itaghurajsing — Judgment- 
debtor — Appellant. 

v. 

Thakur Dehisingh — Decree-holder— 
Respondent. 

First Appeal No. 56 of 1925, Decided on 
16th August 1926, from the deree of the 
Addl. Dist. J., Damoh, D/- 1st May 1925, 
in Miscellaneous Judicial Case No. 45 of 
1924. 

Hindu Law — Impartible estate — Impartible 
estate is aUenohle by the holder unless there is 
custom to the contrary — Biurden is on holder to 
prove the custom. 

The ordinary rule is that the holder of the 
impartible estate can alienate it at his pleasure * 
22 Mad. 3S3 tP. C.). Foil. This clearly 
affirms the .right of his creditors to proceed 
against the estate for the satisfaction of their 
claim against him. It follows, therefore that 
the holder of an impartible estate is not 
entitled, in answer to an attachment of tho 
estate in executiotr of a decree against him, to 
raise the contention that ho has no disposing 
power over the estate held by him unless ther ; 
is a custom in the family to that efJect. and tho 
burden of proving the custom is on him. 

[P la C 1] 

P. C. Diitt — for Appellant. 

Atviaratn Bhagwant — for Respondent. 

Judgment. — This appeal arises out of 
execution proceedings based on a decree 
obtained by the respondent Dehisingh 
against the appellant Raghurajsingh for 
arrears of maintenance as also future 
maintenance. The judgment-debtor is 
the Obaridar of a number of villages 
which have been held in tho family for 
generations, whereas the decree-holder is 
a junior member of tho family entitled 
only to maintenance. The decree-holder 
attached mouza Hindoria in execution of 
his decree. The judgment-debtor pre- 
ferred an objection on the ground that it 
is not liable to attachment and sale • in 
other words, that it is inalienable as’ it 
forms part of an impartible estate. Tho 
executing Court held an enquiry into this 
matter and came to the conclusion that 
the judgment-debtor failed to prove that 
the estate tinder attachment was not 
liable to attachment and sale. The judg- 
ment-debtor has therefore come up in 
a|)pea). 

It IS contended before me that as the 
estatois impartible it must necessarily 
follow that It IS inalienable also. So far 
as I have been able to understand tho 
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natnre of this estate it api^ears to me 
that tliere is nothing which precludes 
the holder of the estate for the time 
being, the judgment-debtor in this case, 
from alienating the property or any por- 
tion thereof. As a matter of fact it is 
admitted before me that tbe present 
jxtdgment-dehtor has himself mortgaged 
the property very heavily. Vs^e are not 
here concerned with the question as to 
whether the junior members of the family 
have any such interest in the estate as 
would entitle them to alienate it at 
their pleasure. The question raised is 
one of the transferability of the judg- 
ment-debtor’s interest therein. The 
matter involved in this appeal is so, far 
as I can judge, set at rest by the decisions 
of tbe Judicial Committee in Sartnj 
Ku'fvi V. Deornj Kuari (1) as also in 
Venkata Snrya Maliipati Eama Krishna 
Ttao V. Court of n'’‘rtrrf5 (2), where their 
Lordships have subscribed to the view 
that the holder of the impartible estate 
can alienate it at his pleasure- This 
clearly affirms the right of his creditors 
to proceed against the estate for satisfac- 
tion of their claim against him. It 
follows that the holder of an impartible 
estate is not entitled in answer to such a 
claim to raise the contention that he has 
no disposing ])ower over the estate hold 
by him. Tlioir Lordships of the Privy 
Council have also expressed a view in 
Durrjadul Sin{/h v. Unvieshivar Sinr/h (8) 
that property granted as habuana to a 
junior meml)er of Darhliaiiga Raj family 
in lieu of money maintenance though 
impartible was not l)y reason of tliat fact 
inalienaldo and that it may ho alienable. 
Tliis shows that evorytidng do]>ends 
upon the custom obtaining in such im- 
partilde estates. In the T. L. f?. 36 Cal' 
rulta case tlio family custom of the so- 
called inalienability was held not estah- 
lished. Tn the jirosent casd also the 
Additional Disti-ict Judge has hold that 
it is not ostahlislied and that finding may 
ho said to Ixavc I)een accepted as it is not 
tlio sul)ject of any ground of appeal before 
me. Tlic burden was, as pointed out by 
this Court in Qnffii Ahdul lluq v. 
Mt'iihraj (4), on tlie appellant to prove 

(IJ 10 .'Ml. ‘272--15 I. A. .SI— .5 Sar. 139 

n*. 

(2) |1K09]2‘2 ^^;ul. 383=-2G 1. A. R3=7 Sar. 

4H1 (P. C.). 

(3) flOOO] 3G Cal. 913 = 1 I. C. 2=3G I. A. 17G 

(P. C.). 

(0 A. I. R. 1921 Nag. L33. 


that his Obari village formed an excep- 
tion to the ordinary rule. 

The appeal therefore fails and is dis- 
missed with costs. Pleader’s fee Rs. 40. 

Appeal dismissed. 
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Kotval, O. J- C. 

Daslru Mahar — Purchaser — Appel- 
lant. 

v. 

Official' Receive} — Resiiondent. 

Second Appeal No. 148 of 1925, Decid- 
ed on lOtli September 1926, from an 
order of the Dist. J., Bhandava, D/- 7th 
January 1925, in Miscellaneous Anpea 
No. 10 of 1924. 

5{< Provincial Insolvency Act (1920), S. 29 — 
Property devolving on insolvent after adjudica- 
tion crtH be transferred before assignee intervenes 
if trancaclion is bona fide. 

Immov.nble property acquired by an insolvent 
after the adjudic.ation order but before his final 
discharge, c-ui be tran.sferred by him provided 
transaction is bona fide and ior value and i.s 
completed before the intorveiition of the Official 
.Assignee : 43 Bom. 890 and Cohen v. Mitchell, (03 
L. T. 20G). Foil. 

The same rule applies whether the proixerty ia 
acquired by the iusoh-ent or it has devolved 
upoji him by succession. [P 17, -C 1) 

M. B. Niyoffi — for Appellant. 

Judgment. — One Govind Baliram wa={ 
adjudged insolvent on the I4th July 
1914. The appellant alleges that the 
immovable property in dispute devolved 
on the insolvent in 1916 and that the 
latter sold it to him on the 16th April 
1919. In 1924 the property was ordered 
l)y the Insolvency Court to he sold for 
the benefit of tlio creditor.s. The appel- 
lant objected to the sale alleging that as 
ho was a bona fide purclxaser for value 
l)efore the Rocoivor intervened with re- 
gard to it, tlio sale was good against the 
Receiver. Tlie Insolvency Court dis- 
allowed tlio objection without any proper 
inquiry into the matter. 

i’ho District Judge uphold the trial 
CJourt’s order on the ground that no ques- 
tion of good faith or valuable considera- 
tion arose in the matter as the iirojierby 
vested in the Receiver under S. 16 of the 
Insolvency Act, 1007, corresjionding to 
S. 28 of the Act of 1920, and it was, 
thoreforo, not necessary to make any 
inquiiy. This view does not appear tO' 
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be correct. In Alimahmad Abdul Hus- 
sein V. Vadilal Devchand Parekh (l) it 
was held that immovable property ac- 
quired by an insolvent after the adjudi- 
cation order but before his final dis- 
charge, can be transferred by him provi- 
ded the transaction is bona fide and for 
value and is completed before the inter- 
vention of the Official Assignee. This 
decision refers to and adopts the rule in 
Cohen v. Mitchell (2) which was followed 
m India even before that case was 
decided. 

The rule has been fully discussed in 
the judgment of Shah, J., and it is un- 
necessary to discuss it in detail here. 
The decision rests, as Heaton, J., ob- 
serves, on how the words “ do vest ” are 
to be construed and it is the general 
practice not to construe them literally. 
That being so, the fact that the above 
case was not under the Provincial 
Insolvency Act is immaterial. Again, 
the case cited above was one of property 
■acquired by the insolvent, whereas the pre- 
sent case is one of the property devolving 
upon him, but there is no reason for 
making any distinction on that account. 

I, therefore, set aside the ordei-s of 
the lower Courts and remand the case for a 
trial with advertence to what is stated 
above. I make no order as to costs in 
this Court. Costs in the lower Courts 
will abide the result. 

Case remanded. 

(1) [1919] 43 B^m. 890=53 I. C~ L97=21 
Bom. L. R. 849. 

(2) [1800] 25 Q. B. D. 232 = 59 L. J. Q. B. 
409=03 li. T. 200=7 Morrell 207=38 
\V. R. 551. 
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Halupax, A. J. G. 

Madhorao Gangadhar Chitnavis — 
Accused — Applicant. 

V. 

Narayan Bhaskar X/rare— Complain- 
aut — Non-Apj)licant. 

Criminal Revision No. 228 of 192G. 
Decided on 3rd August 1926, from an 

order of the S. J., Nagpur, D/- 7th April 
1926. 


Penal Code, S. 499 — Imputation, conveyed by 
notice published in neiospaper, of dishonesty in 
managing affairs of a Company is defamatory. 

Where a notice published in a newspaper 
containing an imputation that the complainant 
has been dishonest in the management of the 
affairs of a Company and was trying to conceal 
that disboue.sty by methods that were tbemeolves 
dishonest, the ijnputation is defamatory. 

[P. 17. C. 2] 

H. S. Gour and A. D. Maude — for 
Apjdicant. 

M. V. Abhyankar &nd G. S. Brahma- 
rakshas — for Non-Applicant. 

Order. — The case has been argued at 
great length but I am still unable to sea 
that there is anything in it that would 
make revision of the order for further 
trial even possible. Tho learned Sessions 
Judge has held that if the signature on 
the original of the notice ]>ublished in 
the newspaper is that of the accused, all 
the ingredients of the offence of defa- 
mation are established and that, as far as 
the case has managed to go in two years, 
that signature is proved to be his. That 
seems to me an undoubtedly correct view 
of the matter, and on that view no order 
is possible but that further enquiry shall 
be made and the accused shall be asked 
to deny the signature appearing to be his 
and required to prove that it is not his 
if he denies it. 

It is perhaps advisable to mention the 
three contentions raised on behalf of tho 
accused in this Court. Tho first was that 
there was nothing defamatory in the 
notice. The imputation conveyed by it 
is that the complainant had been dis- 
honest in tho management of tho affairs 
of the Gomijany and was trying to conceal 
that dishonesty by methods that were 
themselves dishonest. Anything more 
completely falling within the definition 
of defamation in the Indian Penal Code 
would bo hard to imagine. 

The second argument was that the 
complainant has failed to prove that the 
signature on the original of the news- 
paper article is that of the accused. That 
IS completely proved at present, and the 
accused has never yet denied it, either in 
Court or outside, though a simple denial 
would have saved him a groat deal of 
trouble and expense. It is to be noted 
that even in this Court I heard no 
definite statement to the effect that that 
signature IS not his; there was nothin«« 
hut a criticism of the evidence already 
given to prove that it is. 
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The third contention wa? that there is 
no evidence of publication. As the learned 
Sessions Judge has pointed out, if the 
signature is that of the accused, publi- 
cation is proved beyond the possibility of 
doubt by that with the other proved and 
aduiittod circumstances of the case. 

The application for revision is rejected. 

Application rejected. 


A. I. R. 1927 Nagpur 18 

H.vllifay, a. J C. 

Seth Ajodhya prasad and anothei — 
Plaintifts—Aiipel hints. 

V. 

Shivpra'iad and others — Defendants — 
Ro5])ondents. 

First Appeal Ko. 1^18 of 1920, Decide^^ 
on 10th August 1020, from the decree of 
the 1st Cl. Snh-J., Bila<5pnr. D/- 9th 
October I9‘i5. in Civil Suit Ko. 38 of 
1924 . 

(fi) Inlcrcst — Simple and compound— Disfinc’ 
(ion. 

Tho Only difToretiCe bc•t^veoll simple interest 
uad compound interest is that tho former is 
int'-Tost on money williugly lent and tho Litter 
on money not willingly lo.nt, (P. 18, C. 2J 

(fy) Controcl -Icf, S. 73 — ^fon€U wronfffulUj 
detained— S. 73 applies and nof 3. 71. 

S. 71 applies onlv to cases in which the creditor 
omits or is unable to prove that he has sustained 
anv actual loss or darn.ago at all. But a case of 
wrongful detection of moiioy is governed by 
S. 73, liecau'^e in the 'act of the wrongful deten- 
tion itsfU there is ulsvays clear proof, not only of 
the creditor havinj.' suflerud actual damage, but 
aUo of the extent of that damage in terms of 
mont'V. The udvautage the creditor would have 
had if his money had not been detained of which 
he was deprived by its detention, stated in terms 
. f money, is interest at tho rate current in tho 
Licalitv on that money for the time it has been 
detain -d. (P. lf>i C. 2J 

li. B. ytiltra — iov Appellants. 

.V. 7i. Bohde — for Respondents. 

Judgment. — In the mortgage bond for 
Rs. 1 l.'^O oxocuted on tho Uth of October 
1907 llio mortgagors pronii^sed to repay 
’bat sum in live years and at the end of 
oa ;b of tboso livo years to pay tho interest 
on it calculated at 12 per cent, per 
anm in. They further iiromisod Unit if 
Miuy failed to pay any of those sums of 
in'etest iiunctually. it shonbi he added 
to tho principal and should carry interest 

ai the saiiiG rule “ till lepayincnl Ko 

liayinont ivas ever made, either of princi- 


pal or interest. In the lower Court it 
has been held that the agreement to pay 
compound interest is “ a provision to 
secure iierformance of the primary con- 
tract ”, and nob a part of it. That is 
perhaps correct, but it really makes no 
difference. On that finding the learned 
Additional District Judge, acting appa- 
rently under S. 74 of the Contract Act, 
has allowed simple interest at 134 per 
cent, per annum on the i)rincipal. 

The decision has no basis in fact or law 
and is entirely arbitrary. In tho first 
place, it has frequently been i)ointed out 
that the only difference between simple 
interest and compound interest is that 
the former is interest on money willingly 
lent and the latter on money nob willingly 
lent. The mortgagees in this case lent 
the mortgagors Rs. 1,150. At the end of 
a year the latter had a further sum of 
Rs. 138 in their hands belonging to the 
former. If they chose to retain it wrong- 
fully, or did so with the tacit or express 
consent of their creditors, they are surely 
just as much bound to pay interest on it 
as on tho Rs. 1,150, if nob more so, even 
if they never made any express agreement 
to that effect. The same considerations 
apply to all other amounts of interest 
that fell due later. 

The question of whether an agreement 
in a contract comes under S. 74 of the 
Contract Act or nob very seldom really 
arises, though it is fiequenbly discussed 
at great length. That section applies 
only to cases in which the plaintiff omits 
or is unable to prove that ho has sus- 
tained any actual loss or damage at all. 
which are certainly not common. But a 
case of wrongful detention of money 
is governed by S. 73, because in the fact 
of the wrongful detention itself there is; 
always clear proof, not only of the plaintiff; 
having suffered actual damage, bub also, 
of the extent of that damage in terms ofj 
money. The advantage the ]dainbift; 
would liave had if his money had not] 
been detained, of which ho was deprived! 
Ity its detention, stated in terjus of money, 
is interest at the rate current in the 
locality on that money for tho time it has 
been detained. Tho two last factoi'S, the 
amount of money and the time it has 
been detained, are known, and it remains 
only to determine tho proper rate ot 
interest. It may be added that we arriie 
at exactly the same result if we apply 
S. 74. 
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In this case the iiroper rate of interest 
is undoubtedly 12 per cent, per annum. 
It is a matter of common knowledge that 
much higher rates are usual in these 
])rovinces, even on loans secured by mort- 
gage, and that was the rate at which the 
parties themselves agreed interest was to 
)*uti in tho o»-iginal contract, which was 
broken. 

The learned Judge made the somewhat 
eiejuentary mistake of ordering in a decree 
for foreclosure that interest should he 
j'uid after the date I'.p to whicli redemp- 
tion was allowed. The rate of interest 
after that date was fixed at 6 per cent. 
])er annum, which has if possible less 
basis than the rate of 134 ordered to bo 
paid up to that date. Further interest 
was ordered to be i)aid on the sum due on 
that date for mortgage money and for 
costs as well. Why the i)laintitfs should 
got only simple interest for nineteen years 
and a half and then be allowed to com- 
jiound it, once at least, it is impossible to 
guess. 

The decree of the lower Court will be 
sot aside. In its jilaco a decree will issue 
ordering foreclosure of the mortgaged 
pvo]>erty in default of the payment on or 
before the ILth of January 1927 of 
Rs. 10,201 and the amouut of tho costs 
incurred by the plaintiffs in both Courts. 
Tho pleader's fee in this Court will bo 
one hundred rupees. 

Decree set aside. 
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IvENKriEDK, A. J. C. 

Liopal 7iao— Plaintiff — Appellant. 

V. 

Sitarain and others — Defendants— 
.Respondents. 

Second .\i)poal No. 39 i of 1924, Doci 
dod on 2nd August 1921), from tho decree 
of tho Addl. Dist,-J , Bliandara. D/- r.Otl 
June 1021, in Civil Appeal No. i ol 
192-1. 

(n) C. P. Tenancy Act (ISas). .S'. 

Inntl for fjvowhuj vetjefahles n tenattt — Mt^n 
. rcuiastance I hut he hold'i it for a i^art of t!u 
*(K'ar fnaUc'i no di jTcrcnce, 

Where land i?; l%t f^ir the purp .lO of 
vrRetahlo crop, tho holder of such land"’ coine'^ 
within the cutegory of a tenant ari defined in ih^ 
I enancy Act bjcanso cultivation of gardens 
. rchards or planting of agricultural gardens is a 
agriculture, and there is nothing in- 
h rei.tly im.'os.;ihle which would prevent thj 


holder of such land from claiming to acquire the 
status of a tenaut on the basis of such letting of 
tho land to him. Tho mere circumstance that 
tho period or the term for which he holds the 
land is only a part of the year or particular 
season of the year dees net and ought not to 
make any difference in his status. [P 20 C 2] 

(6) Evidence Act, Ss. 13 and 11 — Jndytnenf'i 
inter partes are relevant as aiilhorllati ve state- 
ments of facts as found l>y the Court. 

Judginents inter partes can be admitted iji 
order to prove the conduct of the parties or to 
show particular instances of the exercise of 
rights, or admissious made by parties’ auce.stors 
or how the property was de.ilt with previously as 
relevant evidence under the provisions of S. 11 
or S. 13. They cannot be wholly qKcluded from 
consideration because in so far as they explain 
the nature of possession or tlirow light on the 
motives or conduct of parties or reproduce tho 
admissiou.s tnade by the parties or their ancestors 
and also embody an authoritative statement of 
the facts which the investigation then held 
before the Court brought to light, such judgments 
have very high evidentiary value and may oven 
shift the burden of proof : 22 IP. 22. 3Go • 24 

Bom. 591 and A. I. U, 1920 Nay. 109, Ref. 

[P 21 C 2] 

fc) Evidence Act, B. 35 — J udymetits inter 
parties are admissible. 

Judgments inter partes are admissible under 
S. 35 inasmuch as they form a record of facts in 
issue made b.' public servant in the discharge of 
his official duty : 18 Mad. 73 Rel. on. (P 21 C 2j 

N. G. Bose, P. B. Deo and S. K. Ghosh 
— for A])pellanfc. 

M. R. Indurkar—tov Respondents. 

Judgment. — The appellant is recorded 
malik makbii;4a proprietor of 2 G7 acres 
of land in mouija Talandur which is in 
disi)uto in this appeal. Ills case is that 
since the year 189(> his father used to let 
it out to the ancestors of the defendants 
for growing vegetables on yearly leases 
after he had reaped dhan crop thorefroin, 
that this went on till 1.328 Fasli when 
tlie defendants refused to vacate the 
land. The defendants have since been 
reaping both the croijs. The present suit 
was accordingly filed on 4-1-1923 for 
recovery of posssession of the land from 
tho defenilant.s. Tho defondants denied 
that they held tho land in suit under 
any agreement or contract of lea o from 
year to year. Tlioy maintained that 
they had become occupancy tenants of 
tlio land and wore not iial)le to bo 
ejected. They also denied that dhan 
crops wore enjoyed by plaintiff’s father 
as a!Ioge<l by jilaintilf. 

The first Court came to the conclusion 
that the defendants’ ancestors bad culti- 
vated the fields, and that the defendants 
continued to cultivate them hut that 
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since the year 1892 the plaintiff’s father 
•was raising the clhan crop and the defen* 
dants the vegetable crop. It also 
further held that defendant’s forefathers 
had by reason of their continuous 
possession of the land in suit for over 
12 years (prior to l-l-188i) acquired 
occu]iaucy rights therein but that their 
rights were restri jted to the cultivation 
of the vegetable crops only, and that 
consequently plaintiff could not eject the 
defendants outright hut that he could 
eject them so far as they interfered with 
his right to raise the dhau crop. The 
annual tenancy set up by the plaintiff' 
was held nob proved and in holding as it 
did that the defendants’ tenancy had not 
been determined a decree was passed in 
plaintiff’s favour declaring the plaiutitT’s 
right to claim dhan crop only and 
directing the defendants to hand over 
possession of the land. ^ to plaintiff for 
that inirposc on the 1st of ^lay each year. 
Both parties were dissatisfied with this 
form of decree and plaintiff appealed to the 
Additional District dudge, Bhandava. 

The Judge of the appellate Court con- 
firmed the findings of the trial Coarb and 
held that the contract of yearly tenancy 
set uj) by the ])laintiff was not ju-ovod ; 
that the plaintiff's father cultivated 
dhan crop from 1892 to 19DS*00 but 
not ill 1909-10 and 1910-11, that in later 
yeav.s defendants cultivated the vegetable 
crojis and plaintiff the dhan except in 
1011-10 in which ])laintiff' did both 
crops ; that the defendants’ ancestors 
had acquired occupancy rights in res- 
jiect of the land in suit. On the basis 
of these linding-s the lower aiipellate 
Court concluded that although the jdain* 
tiff ’s father cuUivatod dhan cro]is since 
1892 it did not give the plaintiff a right 
to eject the defendants who were the 
occupancy tenants of the land, and that 
defendants in sjiite of such enjoyment of 
the dhan crop by the i>laintifl continuetl 
to be tlic occupancy tenants of the lands 
in suit and could not bo disturbed in 
their possession as it was not the plain- 
lilf’sca^o that his father’s cultivation 
and onjoymonb of the dhan crop had its 
origin in any special arrangement bet- 
ween the parties. The result was that 
tlie lower appollato Court reversed the 
decree of the first Court and dismissed 
jJaintifV’s suit. 

Against this dismissal i<laintiff‘ comes 
up in second appeal and urges that the 


defendants' position was not that of 
tenants much less of occupancy tenants 
but that at the most they could be only 
licensees liable te be turned out under 
S. 60 of the Easements Act ; that the 
finding of the Courts belov/ that the 
defendants and their ancestors had ac- 
quired occupancy rights is based on no 
evidence legally admissible and that in 
any case the lower appellate Court was 
not justified in dismissing the suit in its 
entirety so as to deprive the plaintiff of 
the right to enjoy dhan crop which was 
affirmed by the first Court’s judgment. 

The primary case as set up by the 
plaintiff was that the defendants were his 
annual sub-tenants holding under a con- 
tract of lease renewed each year, the pur- 
11096 of the lease being merely to raise 
vegetable crop on the land. It has been 
argued before me that this purpose is not 
an agricultural purpose or at any rate was 
not such agricultural purpose prior to 
tbo passing of the new Tenancy Act of 
1920. In support of this argument it 
is pointed that the phrase 'agricultural 
purpose’ was not defined in the old 
Tenancy Act. Reliance is also placed on 
the ruling of this Court in Battoo v. 
N arnii^pyasad (1) but I cannot attach 
much importance to this piece of argu- 
ment in face of the later decisions of 
this Court in LooJa v. Pi/are (2) and 
JIarh'i v. Ii'KjJuinaih (3). It, therefore, 
follows that where land is let lor the 
purpose of growing vegetable crop the 
holder of such laud comes within the 
<‘atogory of a tenant as defined in the 
Tenancy .^ct because cultivation of gar-, 
dens, orchards or planting of agricultural 
gardens is a species of agriculture. 

There is therefore nothing inherently 
impossible which would prevent the 
holder of the land from claiming to ac- 
quire the status of a tenant on the basis 
of such letting of the land to him. The 
mere circumstance that the period or 
tlie term for which ho holds the land is 
only a part of the year or particulai 
season of the year, does not and ought 
not to make any dift'eronce in his status. 
1 am not therefore iirepaved to hold that 
their position is that of mere licen'^ees. 
The story of tho annual contract of lease 
set up by plaintiff thus fails. 

(1) [lOl.'i] 11 N. L. R. 4'.)— -2^ I, C. 8GU. 

12) flOlOj 12 N. L. R. 67=33 I. C. 49^. 

(3) [19193 16 N. L. R. C0=50 I. C. 90.. 
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The next question is whether plaintiff 
who is a recorded malik makbuza pro- 
prietor of the land is nob entitled to 
eject the defendants as trespassers on 
the strength of his own title. I think 
ho is prima facie entitled to do so unless 
the defendants succeed in establishing 
that they have acquired a right of occu- 
pancy in the land by virtue of their con- 
tinuous occupation thereof for at least 
12 years prior to 1884 when the old 
Tenancy Act of 1883 came into force. 
The lower Courts have found that they 
have acquired such occupancy rights, 
hut the appellant challenges the correct- 
ness of this finding on the ground that 
there is no legal evidence to support it. 
It is contended that there is absolutely 
no evidence on record to prove the de- 
fendants’ assertion that their ancestors 
were in possession of the land in suit bet- 
ween 1872 and 188-4. 

A reference to the judgments of the 
Courts below would disclose that they 
have been mainly influenced in coming 
to this conclusion by the decisions dated 
31sb March 1903 given in similar suits 
for possession filed by present plaintiff’s 
father against the predecessors in inter- 
osb of the present defendants, certified 
copies whereof are on , record as Exs. 2 
D-1 and 4 D*l. Had it not been for the 
fact that the suits were dismissed on tlie 
technical ground that the then plaintiff’s 
cause of action on which they wore based 
was nob subsistenb at tlio date of the suit 
by reason of his having entered into pos- 
session the decisions given in those suits 
on the materials then placed before the 
Court to the effect that blie defendants 
in those suits had acquired the status 
of occu];ancy tenants, would have opera- 
ted as res judicata in tlio present suit. 
The lower Courts wore therefore right in 
not giving to those judgments the same 
conclusivoness which previous judgments 
can have on the ]>rinciplo of res judicata 
so as to bar tho trial of the same question 
in (Subsequently institr.tod suit. It is 
contended by tlio appellant that if tho 
judgments cannot oporato a - res judicata, 
they cannot bo relied on for any other 
]'urjiOiO also, and are in fact inadinissibio 
as 1 icces of evidence. On tho contrary 
the respondents' pleader argues that tho 
juvlgmonts have great evidentiary value 
in this case and are admissible cither 
under 8. 1 1 or S. 13 or S. .‘lo of tho Indian 
Evidence Act. Of course the conclusions 
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arrived at in that litigation do not 
bind parties in the sense that they can 
be precluded from establishing the con- 
trary. 

If judgments' not inter partes can be 
admitted In order bo prove the conduct 
of the parties or to show particular 
instances of tho exercise of rights, or ad- 
missions made by ancestors, or how the' 
property was dealt with previously as 
relevant evidence under the provisions 
of Ss. 11 or 13 of the Evidence Act, I fail 
bo see why judgments inter partes should 
nob bo so admissible for those purposes. 
They cannot be wholly excluded from 
consideration because, in so far as they 
explain the nature of possession or throw 
light on tho motives or conduct of parties 
or reproduce the admissions made by tho 
parties or their ancestors and also embody 
an authoritative statement of the facts 
which the investigation then held before 
the Court brought to light, such judg- 
ments have very high evidentiary •value 
and may even shift tho burden of proof : 
cf. Neaviiit AH v. Gooroo Doss (4) ; 
Lakshman v. Amrit (o) ; and Ramdhan v. 
Purushottam (6). In any case such judg- 
ments are admissible unde.* S. 35 of thej 
Indian Evidence Act, inasmuch as they 
form a record of facts in issue, made by 
a public servant in the discliarge of 
his official duty : cf. Kyishnasivami v. 
Rajagopala (7). Just as those judgments 
reproduce the then defendants' admission 
that tho present idainbift’s father had 
begun raising dhan crop within ten years 
of tliose suits, and also their assertion 
that they and tlieir ancestors were cul- 
tivating tho land continuously from before 
tlie cO years settlement and were enjoy- 
ing both crops of the land and had thus 
acquired tho status of occupancy tenants, 
similarly they reproduce tho present 
plaintifl’s father’s pleas which contain 
no express denial of the as-^ortion oC tho 
defendants. Tlie afore-^aid judgments 
wore thoroforo hold legally admissible 
and constitr.ted evidonco proper for con- 
sideration by tho Courts I elow. It was 
open to tiic idaintill’ to rehub tlie j.rima 
facie evidonco in suiq-oit of the defen- 
dants’ plea of long occupation and ac- 
quisition of tho occupancy rights, but he 
lias nob dono so. Tho burden shifted to 

(4) 22 \Y. R. 3C.j. 

(r>) [lOCO] -21 Bom. 501= 2 Bom. T.. R. SPG. 

(G) A. I. R. 102G Nag, 100^22 N. B. R. 40. 

(7) tlGOo] IS Mad. 73 = 4. M. L. J. 212. 


Gopal Rao V. SiTARAM (Kinkhede, A. J. 0.) 
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the plaintiff by tlie production of the 
certified copies of the judgments remain' 
ed undischarged by the plaintiff and bis 
suit was therefore very rightly dismissed 
in the Court of first apjjeal upon the 
finding that tlie defendants have proved 
tliat they had become occupancy tenants 
of the land in suit. 

On the findings arrived at by the 
Courts below to the effect that plaintiff’s 
father reaped the dhan crop since 1892 
and tlnit the defendants’ enjoyment of 
of the land was limited only to the rais- 
ing the vegetable croji every year, it is 
contended before ms by the appellant 
that tlie lower appellate Court was not 
justified in dimiissing the plaintiff’s suit 
in the entirety hut that it ought to have 
directed the defendants to put the plain- 
tiff in possession of the land every year 
in order to give him every facility to 
enjoy the dhan crop. It will l)e seen 
that the plaintiff has merely contented 
liiinself by asserting that since 1896 his 
father and himself have been enjoying 
dhan crop of the land in suit, but he has 
not cared to disclose anywhere how and 
under what circumstances this enjoy- 
ment originated. As correctly pointed 
out by tlie lower appellate Court he 
does not rely upon a specific agreement 
or contract as giving rise to this arrange- 
ment for onjoyinent of the two crojis by 
the resjjective jarlies. In tlic absence 
of any such agreement wliich might ac- 
count for tho arrangement, J am not 
ju-epared to uphold the appellant’s con- 
tention that tho defendants are liable 
to ho called n];on to deliver possession 
every year to the plaintiff in* order tliat 
the latter jnay reap the dhan harvest. 
Tho fact tliat in years gone l>y tho 
dofendaiits meekly siibmitted to the 
I»laintitl’s father’s high-handedness in the 
matter of the rui-ing and tho enjoymeut 
of (ihan crop, is no ground for compelling 
t lie (iofomlaut-' to continue to suhmib to 
! he same in the fn tuiaj specially wlien they 
have sU(u;essfti]y established that they 
ui’o tlie full ojcujiancy tenants of tho 
land in suit. Under these circumstanc ’s 
I do not S(;e auy justification for varying 
tho decree passed by tho Additional Dis- 
trict Jiulgo dismissing the plaintiff's suit. 

Tlie appeal f.lieroforo fails and is dis- 
iiiisK 0 <l with costs. 

Appeal dismissed. 
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Mitchell, O. A. J. G . 

Bmpero ? — A p pi ic a n t . 

V. 

Bhaneshrapi and anothei — Accused — 
Opposite Party. 

Criminal Revision No. 278 of 1926, De- 
cided on 14th July 1926, reported by the 
Dist. Mag., Raipur, under S. 438, Or. P. 0. 

5^ (n) Criinina] P. C., S. 239 — Joint trial 
illegally held — Smashing of jtroceedings agahnt 
one accused only uill 7iot validate the trial. 

Where in a joint trial the proceoclings have 
been illegal from the very beginning, to quash 
the charges againzt one accus^ would not vali- 
date the trial. [P 23 C 1] 

(Ia) Criminal P. C., Ss. 234 and 235 — Doth 
.'^eitions cannot be added together so ns to try on 
accused for more than 3 charges. 

The two Ss. 234 and 235, must be construed 
apart and there is nothing in the Code which 
would allow the two to be added together, so to 
speak, in order to provide for a trial of one person 
forunore than three charges even though some of 
the charges may have formed one series of acts so 
connected together as to form the .same transac- 
tion. In other words, there is nothing in Chup> 
10 which would validate the trial of an accused 
on six separate charges. [P 23 C Ij 

Order. 

(Read : — letter from the District 
Magistrate, Raipur, to the Registrar, 
Judicial Commissioner’s Court, dated the 
12th June 1926.) 

The District Magistrate represents that 
in Criminal Case No. B of 1926, in the 
Court of Mr. li. G. Nargundkar, Magis- 
trate, 1st Cla‘;s, Raipur, the accused 
Dhaneshram has been charged with 

offences as follows : 

(a) Offence!^ committed between 25-12-25 and 
7-i'2G under S. 400, Indian Penal Code and S. 52 
of tho Indian Post-Oflicc Act, 1898 ; 

(b) OfTcncos oommitted on 0-12-25 under S. 408, 
Indian Pciiul Co le, and S. 52, Indian PostOHlce 

1898 : and 

(c) OfTenecs committed on 24-12-25 under 
S. 409, Indian Peual Cede, :vnd S. 52. Indian IVst 
OOiee Act ; 

and that the accused Ghanaram lias 
been charged with two ofi’onces between 
2r>-12-25 and 7-1-2G under S. 409 of the 
1. P. C. and S. 52 of tho Indian Po^b 
Office .Ac*’. Tlic learned District Magis- 
trate points out that tho joinder of tliese 
two persons in ono trial is contrary to the 
provisions of S. 2o9 of the Criminal P. C. 

and he recommends tliat 

the charge framed againt Ghanaram may he 
quashed and a fresh trial ordered iu respect of 
the offences charged ngain.st him. 

From this I take it that he wishes that 
the present trial should stand as against 
the accused Dhanosharam. 
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The offences included in (a) with which 
Dbaneshraiu is charged relate to the 
same acts as the offences with which the 
accused Ghanaram has been charged; but 
the offences included in (b) and (c) above 
with which Dhaneshram has been 
charged are alleged to have been com- 
n3itted by him alone, without the help of 
Ghanaram. It is clear, therefore, that 
there has been a misjoinder and that the 
whole trial so far is void. To quash the 
charges against one accused would not 
validate the trial which has proceeded on 
wrong lines from the very beginning 
I must tlierefore set aside the whole pro* 
ceedings. 

There is another misjoinder which the 
learned District Magistrate has not 
noticed. S. 234 of the Criminal P. O. allows 
for the trial of three offences of the same 
kind committed within the space of 
twelve months. S. 236 allows for the 
trial of one person on more offences than 
one which have been committed in one 
series of acts, so connected together as to 
jform a connected transaction. These 
ibwo sections must be construed apart, and 
jchere is nothing in the Code which would 
lallow the two to be added together, so 
[to speak, in order to provide for a trial of 
one person on more than three charges, 
[even though some of the charges may 
■have formed one series of acts so connec- 
ited together as to form the same tran- 
saction. In other words, there is nothing 
in Chapter 19 of the Criminal P. C 
•which would validate the trial of an 
accused on six separate charges. 

I must point out that S. 52 relates to 
the theft or misappropriation of postal 
articles and that postal articles are 
delined in S. 2 (i) of the Post-Ollice Act, 
1898. It may he that the actions of the 
accused persons in the pre'^ent case did 
disclose an offence under S. 62 ; if so, the 
elements of the offence have nob been set 
out in the charges as framed hy the 
trying Magistrate. 

There has been a confusion in the pro- 
secution of this trial and I think it will 
he better if fcho local authorities them- 
selves put mattor.s right. I therefore 
make nosijocilic order of retrial, but leave 
it to the local authorities to proceed with 
these prosecutions on the lines which 
they think best. 

Tlevisinn allowed. 
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Kotvad, O. J. C. 

Govindrao Suhedai — Plaintiff — Appli- 
cant, 

• V. 

Tima Lad — Defendant — Kon-appU" 
cant. 

Civil Revision Ko. CO of 1926, Decided 
on I9th August 1926, from the order of 
the Small Cause Court J., Bhandara, 
D/- 7th December 1925, in Small Cause 
Suit No. 531 of 1925. 

(fl) Wajib-ul-arz — Cointruction — " Malgmar 
takes' without payment, in Ueu of grazing, 
manure of thalwa's cattle " that Mal- 

guzar is entitled to manure without thaliia actu- 
ally grazing cattle. 

Where the wajib-ul-ar;: provided that “ the 
malguzar takes without payment, in lieu of graz- 
ing, the manure of the thalwas’ cattle, 

Held : that that clause cannot bo interpreted 
to meau that tho malguzar is entitled to the 
manure only if and whes. the thalwa actually 
grazes his cattle on the baujar. The fact that 
the thalwa has the right to graze bis cattle is 
consideration for the malguzai’s right to the 
manure. [P 24 C 1] 

(i) Wajib-ul-arz — Thalwa— Meaning — H'ords 
—Thalwa means a person residing in a village, 
but not a tenant of that village. 

The words “ Kashtkar” and “ Thalwa” in the 
wajib-ul-arz must be taken to mean respectively 
u tenant of the village and a person who is not 
such a tenant. CP-24 C 1 ] 

A. V. Wazalwai — for Applicant. 

M. N. Joff — for Non-applicant, 

Order.- -The plaintiff is the malguzai’ 
and the defendant a resident of inouz^' 
Pahuni. The defendant is a tenant of 
Takri, an adjoining village. He holds no 
land in Pahuni, but keeps in that village 
the cattle which he uses for his cultiva- 
tion in Takri. The plaintiff claims the 
value of tho droj)]iings of the cattle. He 
states that the defendant is a thalwa of 
Pahuni and bases his claim on Cl. 9 of 
the village wajih-ul-ar/. which is as 
follows : 

The iiialguzir tikes the khat (manure) 1-ii'g 
on the akh ar (c.ittlc .stand) and the khai cf ih.; 
cattlo buloagiiig to thalwas. Ka-htlcar> celU-ct 
the khat ri{ their cattle on the patlit land Ne, 
2iy outside the basti and take it to tht-ir 
fields. 

The substance of tlio defendants plea 
was that tho t’laintitV was not entitled 
to tlie khat as none of his cattle tuaiJed 
on the village lands. This plea appears 
to have been made with advertence to 
Cl. 6 of the wajilj-ui-arz, of which the 
relevant part is as follows : 
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Graziug ; cattle graze without payment of any 
dues ill the little ban jar laud that e'icists asgraz- 
'ing baajar. The malguzar takes without pay* 
jin.'nt, in lieu of grazing, the^manure of the thal- 
/was, cattle. 


Id reply the plaintiff stated that the 
defendant did graze his cattle pn the 
village lands and relied expressly on Cls. 
6 and 9 in support of his claim. The 
lower Court has found that the defen- 
dant did nob graze his cattle on the vil- 
lage lands and that he is not a thalwa as 
he holds and cultivates lands in mouza 
Takri. It has dismissed the plaintiff’s 
suit. 

The question whether a thalwa as a 
matter of fact grazes his cattle on the 
banjav land or does nob do so seems to Ije 
immaterial in deciding the 'question •whe- 
ther the malguzar is entitled to take the 
manure of the thalwa’s cattle under Cl. 
G. That clause cannot be interpreted to 
:mean that the malguzar is entitled to 
!the manure only if and when the thalwa 
•actually grazes his cattle on the banjar. 
Such an interpretation would bo hard on 
the malguzar and unnatural. The fact 
|that the thalwa has the right to graze 
'his cattle is consid'eration for the mal- 
guzar's right to tlie manure. 

The question therefore is whether the 
defendant is a kasiitkav or a tlialwa. The 
lower Court's interpretation of the word 

thalwa '■ appears to be strained and is 
no'^ correct. If it is accepted as corroct, 
the result would ho that a person allowed 
to reside in tho village as a labourer or 
artizan provided ho has some cultivation 
el-'cwhoro would bo able to keep any 
nuinl^oi* of cattlo for purposes \inconnectod 
witli tho cukivat-ion of the village lands 
and have the right of free grazing on tlio 
village grazing ground. Thoro is no 
reason wliy a roddonb of tho village who 
lias cultivation olsowhevo should as re- 


gards the nialgtizar stand in a bettor jiosi* 
tio[) than tiio one who has no cultivation 
at all. The words “ kaslibkar ” and 

thalwa” in the wajili-ul-avz must ho 
‘ukea to mean a tenant of Mio village 
jand a person who is not such a tenant. 
Tlic liol’oii'.lant; not being a tenant of the 
Niiia.o iii’Mt hedooinel t(j ho a thalwa 
and in ist 1)0 govornol by the custom 
govo ning the lanillord’s ri'dit-s against 
Ihalwa:. llo has tlioroforo no right to 
C ifloj!- a id ca'U'y a.vay tho manure of his 
ca‘ ‘ le. 

The learned couiisyl for tho ilofoii'laut 
no w a iruils that tlio dofondanb must ho 


held to be a thalwa so far as mouza 
Pahuni is concerned. He, however, urges 
that the defendant has always been 
treated as a kashtkar by the malguzars, 
the custom having been waived in his 
favour. Such a plea should have been 
made at the trial and cannot be enter- 
tained at this stage. 

I hold that tho defendant is a thalwa 
of Pahuni and the plaintiff is entitled to 
the value of tho khat that is proved to 
have been removed by the defendant. 
The lower Court has given no definite 
finding on the point. I therefore remand 
the case to the lower Court for a finding 
on point 4 stated by it in its judgment. 
A decree will be passed in accordance 
with the finding. The non-applicant will 
pay the costs of this application. Plea- 
der’s fee Rs. 10. 

Case remanded. 
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Tlari M ih'ideo Gore — Accuse! —Ap- 
plicant. 

v. 

Enipero ) — Opposite Party. 

Criminal Revision No. 335 of 1926, 
Decided on iOth Septomhor 1926, from 
tho order of tho City Mag., Nagpur, 
D/- 2Uh June 1926. 

(а) Criminal P. C., S. 162— S. IG2 applies to 
cases started on complaint. 

Tho view th it tho provi.slo of S. IG'2 do not 
apply to a of complaint ii not juAtifiod by 
anything in that section. [P 25 C Ij 

(б) Criminal. P. C.. S. 162—Copic-i can be 
demanded before croa-exxmination of the 
witne-ii. 

To interpret tho section to mean that the 
copies can bo demanded only after cross-exami* 
nation of a witne^.s is oegun, would lead to in* 
convenience and delay in the trial. [P 2-5 C IJ 

V. N. llerle’toi — for applicant. 

A. 1^. IKu; — for Non-Ai^plicaot. 

G- P. Dick — for tho Grown. 

Order. — On the 20th July 1925 tlire® 
witnesses were examined : t!m Sub-In 
spoctor as Court Witness No. 1, Mangesh* 
tlio complainant, as P. W. 1. and Sbeo 
Narain iiathi as V. W. 2. The witness 
las", mentioned was only partly examined 
in-chiof. Tho rest of his examination-in- 
-chiof and his cross-examination were 

taken on tho 20rd July 1925. On that 
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day the accused put in a written applica- 
tion praying that the police diary be 
sent for and that he be supplied with 
copies of the statements made before the 
investigating officer by the witnesses 
to be called for the prosecution. The 
Magistrate rejected the application stat- 
ing that ‘ they were of no real value as 
evidence.” It is clear from the record 
that the diary was at this time not pro- 
duced in Court and that tl\c Magistrate 
had not read its contents. This order 
clearly ignored the provisions of 
S, 162, Criminal P. 0. The offonco 
with which the accused is charged, was 
reported to the police, and the police, 
after investigation had refused to challan 
it, it being of opinion that the case was 
the outcome of a love intrigue and was 
one of a civil nature. In view of this 
fact the furnishing of the copies was a 
matter which might ho of considerable 
importance to the accusod. It is not pos- 
sible to say that the Magistrate’s rejec- 
tion of the accused’s application has not 
prejudiced the accused. 

The appellate Magistrate’s view that 
the provisions of S. 102, Criminal 
P. C. do not apply to a case of 

complaint, is not justified by any- 
thing in that section, and neither 

the counsel for tiio Crown nor the com- 
plainant's pleader has attempted to 
support it. 1 am unable to see how the 
application can he said not to has-e been 
made at the right time. To interpret 
the section to moan that the copies can 
jbo demanded only after a witness' cross- 
examination is bogxin, which is what I 
understand the appellate Magistrate to 
hold, would load to incon vonionco and 
Idolay in the trial. The aiiplication does 
not ask that the copies ho furnished thou 
and there or before the witnesses’ ex- 
amination is Ijogun. it a'ks for no more 
l imn what S. 162 allows and that in the 
very woiils of the section. 

I cannot speculate as to how far the 
accused would have been henofitod if 
the provisions of S.lf)2 hail been Gomi)liod 
witln I hold that the trial is vitiated 
by the ^lagistrato’-S omission to comply 
witli them. 

lb miglit he sufficient to order a fortiiev 
enquiry for fclio purpose of supplying the 
omission, hub, on the whole. I think tlio 
interests of justice will ho hotter :r»orvod 
by ordering a now trial before a com- 
po'.enb stipendiary Magistrate. The 
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evidence has been recorded in a hap" 
hazard fashion without any advertence 
to the essentialities of the caSo. Neither 
the counsel for the Crown, nor the 
pleader for the comidainant is able to 
point to anytrdng on the record which 
shows that any ornaments were before 
the witnesses and were shown to them 
when they professed to identify them. 
Shantabai only speaks of owning “all the 
ornaments mentioned in the list” ; which 
list it is is not clear, there being several 
on the record. 

The charge might have been more 
explicit as to the property which formed 
the subject of it. The record of the evi- 
dence of the Sub-Inspector (D. W. 1) is 
full of inadmissible matter. I tlieroEore 
set aside tho conviction of tho accused 
and direct tliat he ho re-tried by such 
competent stipendiary Magistrate as tho 
District Magistrate appoints. 

Re-trial ordered. 
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SiivtiCrabai — Defendant — Appellant. 

V. 

Hirbaji and others — Plaintiffs — Res- 
liondonts. 

Second Apt>oals Nos. 5!32 of I92d, and 
8 of 1021, Decided on 7th Avigust 1926, 
from tho docroo of iho Dist. J., Bliand 
dara. D/- .Ofch Seiiteiuher I02d, in Civil 
Appeal No. 21 of 1922. 

(rt) llimlu T^axo — Wuloxv — Arraxujement bet- 
M'CCK xoidoiv a>ul rcvcnioxiers — Widoxo alloxced to 
rexna’xx, In i-eparate enjotjinent of ' hth^bnnd' "i 
share — Airaxujement is >iaUd — Mutation ixx, 
wedoxo's natne does not change devohitlon. 

.\ii arr.ingcmont hjtwoc.i tho widow and tho 
rcvorsio’'.er.s by which tho widow was to remain 
ill >eparate oujoyiiioiib of husband's share in 
the joint family pronurty i.^ valid, and the muta- 
tion of th-i property in pur.-^uance of tli-j arrange- 
ment in tliu wiclow’i ninio cannot cliango thj 
devoUtliou 0.1 her death : .-t. 1. II. I'JJU I‘. C. 51. 

Rcl on. [V 27, C 11 

(/,) Hindu hair — AU enatlnn h]i xi-}<utn: — Same 
latitude as possessed Kxj xnanager shontit hr allou'- 
cd — Sale can be nphetd. on the ground of its beixig 
a pnident act of xnanagcmcnt even in at.'cxxce of 
legal ncccssitxj. 

A Hindu widow e.ijoys the same latitude in 
tho exeici<o of her powers as tho ntanager of a 
joint family, or. of an infant’s estate, po-iSesses 
provid- d -he acts fairly to her expecraiit heir-. 
Ill such a case all that ono has therefore to see 
is whether tho widow acted fairly towards her 
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expectant heirs or prejudicially to their interest : 
11 Botn. 320 and 18 Bom. 534, Appl. 

Even though there is no absolute legal neces- 
sity, a sale by widow can be upheld, on the 
ground of its being a prudent and beneficial net 
of management : A. I. B. 1925 yag. 302, Foil, 

[P. 27, 0. 2. P. 28, C. 1] 

(0 Himht Laiv — Alienation by widow — Legal 
necessity — Consent of the body of the next lever- 
sioners Is best evidence of the bona fide nature of 
the transaction. 

Consent by the whole, or, by the adult repre- 
sentatives of the body constituting the next 
reversion, is priina facie the best evidence of the 
txi'te’jccof b'givl nece-vsity, as also of the pro- 
priety and bona fide nature of the transaction. 

[P, 28, C. 1.3 

P. C. Dutt, N. O. Bose and L. G. Pan' 
dll ripande . — for Aiipellanfc. 

Fida Husain and Ahdur Bahemnn — 
for Respondents. 

Judgment. — These two sister appeals 
arose out of a suit filed on 10th February 
1920, l>y one Hirbaji and his assignee 
Muh&mrnad Jafarkhan against Mt. Kansal 
widow of Iliralalsao for recovery of 14 
annas 10 jiies share of Monza Kaweli. 
The following genealogical tree will faci- 
litate the understanding of the conten- 
tions of iho parties. 


I.-'ixinan;:=3 widows 
died 1860 } 

I ■ I" I 

Sonka Turja ]$adja 
cli<d 

190S 1005 1915 


erest : Laxman and that the sale was jiistified 
by legal necessity and was a prudent 
“uTha transaction and further that the plain- 
ial net ti/f s claim was barred by limitation, 

, The first Court had held before remand 
Legal ^bat mouza Kaweli was inherited by the 
lever- thiee brothers from their father and was 
ire of held by them as joint owners ; hut after 
remand, it gave contrary finding. The 
appellate Court after considering 
of the tiie whole of the oral and documentary 
e pro- evidence came to the conclusion that the 
r’ 1 finding given before remand was correct. 
It accordingly lield tliat the plaintittV 
claim based on inheritance as reversion- 

®>”s was untrue and dismissed it as to fths 

share as barred by limitation and decreed 
it as to ith on the ground that the sale 
)eal9 though justifiable as a prudent transac- 
uaiy tion could not be upheld for want of 
gnee legal necessity. Both parties have tliere- 
,usal fore appealed against the decision. I 

)f 14 will deal with both tliese aj'Ji^eals in one 
‘veli. judgment. 

faci- 1 will fii'st deal with the plaintiffs' ap- 

ten- peal wiiich challenges the correctness of 

tho conclusions regarding jointness of the 
CHANGO 
died 11-8-G7 

I _ 

Bhagwat Ralna 

died 1897 died 1669 

i I — 

Hirbaji Sapku Rnkhan 

IMfl. died 1905 nliv« 


S:tpku 
died 1905 


Rnkhan 

alive 


Laxrnan was according to tdaintiff sole 
owner of 14 annas 10 jiios sliare of tho 
Kaweli. His widows sold it l)y Ex. D-14 
dated lUh May 1!)01 to Iliralalsao 
Mie linsband of Mt. Kansal ami father 
nf Mt. Snmitra without legal necessity. 
It was further alleged tliat Hirbaji and 
Rnkhan inlierited tho j/rojierly as revoi- 
sionors in 1916 on Die doatli of tlic last 
surviving widow of Laxinun and that as 
Hirbaji ,s{)id tlio l A annas 10 pies inte- 
rest and K'lkban reli tuiuislied his share 
therein in favour of IMaintiff Ko. 2 Die 
latter had a right to sue. 

The defence which is ‘material to these 
second apjieals was that tho three sons 
owned the said village share amongst other 
projierty as their joint family jiroiiorty 
and treated it as such and that conso- 
(|Uont on Laxman’s death it vested in liis 
other brothers and nephews by survivor- 
ship to tho exclusion of tho widows of 


family and estate in suit. 1 liave cons*" 
derod their case in the light of the argue- 
ments advanced and 1 am convinced 
that tho conclusion of jointness is cor- 
)‘oct. I find that tlie foilowing circum- 
stances are clearly inconsistent with the 
plaintiffs’ version of the devolution of 
estate by inlieritanco. It is clear that in 
tho mutation enijuiry held after Laxnian's 
tleath, the village was recorded in his 
widow’s names not because it was Lax- 
man’s exclusive property and as a mat- 
ter of right, hut as a matter of family 
convenience with the consent of all tho 
adult surviving coparceners. It is also 
clear that tliere is absence of evidence to 
sliow wlien the brothers sejiaraled from 
each other and what jiroporty was taken 
by each out of tho property which on the 
death of their father Chaiigo was inlierit- 
ed by them. This shows that the pro- 
perty was ancestral joint family property 
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in theiv hands. The fact that Laxman 
)iad no separate property of his own, 
clearly supports the conclusion that 
mouza Kaweli was acquired hy Laxman 
not for Inmself out of his separate pro- 
perty, hut as the representative and 
manager of the coi;arcenery and with the 
lielp of joint family funds in his liands. 
Consequently on Laxman’s deatli the 
village rightly imssed hy survivorship to 
llama and Bhagwat. The devolution 
could not therefore be altered merely be- 
cause the mutation showed the widows’ 
names as prOi)rietor3 against tlie village 
as the result of the arrangement consent- 
ed to hy all concerned. 

At the date of the ^labadlapatra of 
1900 the i;artie3, however, thought fit to 
allot to the widows of Laxman an equal 
share with the sons of llama and Bhag- 
wat’s son took a tliird share in the entire 
estate, and an arrangement for sejiarate 
I’anjoyment was arrived at whereunder in 
lieu of the two shares taken hy the 
widows and Bhagwat's son Hirbaji tliey 
were allowed to hold as owners for their 
^exclusive benefit mouzas Gaikhuri and 
Kaweli and the sons of Rama held in lieu 
of their ^rd share, the lands at tnonza 
Gangalai and Bhamodi. This liad the 
effect of giving to the three widows a 
widow’s estate in the Viird share which 
included the 7 annas 6 pies share 
of mouza Kaweli, as the equivalent of I he 
interest which they as the widows of a 
sonloss and soi)aratod Hindu would have 
had in tlioir deceased hushatuVs (estate. 
That such an arrangenmnt is valid is 
clear fiojn tlie decision of the Privy 
Council in Seih [jahmi Chand v. Ml. 
Anandi (I). 'L’hus Ijaxman’s throe wi- 
dows got a widow’s C'iiato in t 1 »g said 
A share of mouza Kaweli and the other 
half belonged to Bhagwjit’s son Hirbaji 
Plaintiff No. 1. It will thus ho scon 
that there is absolutely no misconception 
of facts or of law api)Ucahlo to them, on 
the ijarb of the District dudge, in arriving 
at the al)Ove conclusions, as urged hy the 
jjlaintitys-ai)])ellants i n their inomoran- 
duin of a]ii)eai. 

As Bliagwat’s son lived with the wi- 
dows, they purported to deal also with 
his i interest in the village under their 
management as his guardian do facto and 
actually sold it in 1901. Since then 
Plaintiii Ko. I’s title was advorsly 
or injurio usly affected bv the sale : the 

(1) A. 1. R. iOiJO P. C. 54=48 AH. 313. 


purebaser’s possession was adverse to 
Plaintiff No. 1 in respect of his afore- 
said 0-7-5 share, and as such Plaintiff 
No. I’s suit filed more than 12 years after 
that date was rightly held barred by 
time so far as his own half interest was 
concerned. 

Now as regards the remaining half 
sliare i*epresented by 0-7-5 share of the 
mouza Kaweli owned hy the widow.s, 
they, having got it under tlie arrangement 
as pointed out above, had only a widow’s 
estate in it. They could alienate it only 
under comijelling necessity if the aff airs 
of tlie estate were such as justified a sal© 
thereof. The question of legal necessity 
to sujiport the transfer hy the widows 
and of its ratification by Plaintiff No. 1 
and the sons of Rama was therefore, 
material for the proper decision of this 
case. The lower a]>pollate Court has 
held that the sale was not made for satis- 
faction of any legal debts incurred by 
the widows nor was there any necessity 
for the sale. Bub the learned District 
Judge has found as a fact that the vil- 
lage Kaweli was deserted hy tenants 
owing to two famines preceding the sale ; 
that there was loss in the village ; that 
the management of the village was never 
a profitable concern ; it is also found that 
the financial condition of the widows had 
become had and critical and that in those 
days they had neither sf.fficienb cattle 
nor sufficient grain to carry on th.e cul- 
tivation of the entire home farm lands of 
inouza Ixaweli. Although the learne-.l 
District -Ivulge was in view of tlie^e 
circmnslances prepared to uphold th.o 
sale as an act of piuulence and as done in 
the course of pro])or inanaj.'oment of the 
©state, he went off the rail when he as- 
sumed that the principles on which ali- 
enations by a Hindu widow arc tested do 
not include either an act of prudence on 
her jiart, or oven a transfer made hy l;o” 
in the course of proper manage-uicut of 
the estate. Under the impres'.ion that 
there was no authority on the point ho 
came to the conclusion much against his 
jiersonal inclinations that the transfer by 
the widows did not hind tlio rever-ioners 
of their husband. 

I must say this view is opposed lo the 
basic luinciplo which is common to. and 
underlies, cases of alienations whether 
they ho hy managers of a joint family, or 
hy minor’s guardian, or hy a Hindu widow. 
The Hindu widow enjoys the same lati- 
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jtude in the exorcisa of her powers as the 
:manager, of a joint family, or of an in- 
■fant’s estate, possesses, provided “she acts 
[fairly to her expectant heirs,” as observed 
in Venhaji Shridhar Vishnu Babaji 
licri (2) which was followed by me in 
\Puv3ahra0 V. Bavikrishna (3). All that 
:one has therefore to see is whether the 
jwidows in this case had acted “fairly 
■towards their expectant heirs” or pro* 
judicially to their interest. We have 
the authority of the eminent Judge 
Mr. Justice West in'iChinniaji Govind v. 
Dinlcar Dhondeo Godbolc (i) to support 
this view. Even though there was no 
absolute legal necessity the sale was up- 
held in this view of the case in the case 
of Venk^ji v. Vish?iu (2) This Court in a 
Bench case Bhar/tcaui v. Anandrao (A. I. 
R. 1925 Nag. 302) decided by Baker, J. C. 
and Prideaux, A. J. C. uphold a sale by 
father and manager on the ground of its 
being a prudent and honeficial act of 
!manageuient. even though it was found 
that there was no legal necessity for tho 
sale so far as his minor son was con- 
cerned. 

There is still another circumstance 
why the sale in question should be 
upheld. The transaction of sale has been 
rarihod by Ruklian and Sapku as 
fov.nd by tho lower appellate Court 
hy attesting the deed under circum- 
stances which clearly sliowed their 
intelligent concurrence in the same. 
Tl-.e finding is not now open to chal- 
lenge in second appeal. As (onsent by 
the whole, or by the adult roprosontativos 
.of the body constituting tho next rever- 
sion, is priina iacio tlio best evidence of 
the existence of legal necessity, as also of 
the projnioty and bona fide nature of the 
t ran-iiction, it follows tliat the defen- 
dant wlio is so to say a transforco for 
value, to whom the widows of r^axman 
alienated tlio property with oxiiiess con- 
-ent of tho only expectant heirs Uuklian 
and tSa);kn wlio wore capablo of acting 
ao'l jnd;.^ing of I ho propriety in view of 
cir<-iiinsJancos then existing, cannot bo 
di *..’nhed in lior possession over tlio 

’nor sliare also, at I bo instance of 

II ^l aji, Plaintiff Ko. 1, or his transferee 
I’ial.iti 'f >,'o. 2 as ho also must 1)0 doeiiicd 
f') l’.a\o heen duly reprosonfed in the 
ir.iii-acfcion, and, in view of tlio long do* 

< fis'ii] IH Bot.i. 

( :) A. I. R. Nufi. ;)32. 

ID [ISf.sTJ U I3oin. 320. 


lay in filing the suit, to have acquiesced 
in it. I therefore, uphold the sale of the 
entire 0-7-5 share of Kaweli effected by 
the widows, as binding on the present 
plaintiffs. 

The result is (1) that the dismissal of 
the Plaintiffs Nos. 1 and 2's claim in res- 
pect of 'Plaintiff No. Is own share viz., 
0-7-5 share as barred by limitation, is 
maintained ; (ii) that the sale of the 
remaining § share viz., 0-7-5 made by the 
widows being upheld as a prudent trans- 
action actually ratified and accepted as 
binding by tho reverioners represent- 
ing themselves and tho present 
plaintiffs also, tho present plain- 
tiff’s claim in respect thereof is 
dismissed ; (iii) that a decree dismissing 
the appeal of the plaintiffs with costs 
will be passed in .Second Appeal No. 8 of 
1924 ; and (iv) that a decree allowing the 
defendant’s appeal with costs and dismis- 
sing the plaintiff's suit will bo passed in 
defendant’s appeal No. 552 of 1923; 

Appeal No. b.of 1924 dismissed. 

Appeal No. 552 0 / 1923 alloiced. 
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Hallifax, A. J, C. 

Rajaram and another — Plaintiffs 
Appellants. 

V. 

Narain and others — Defendants — 
Respondents. 

Second Appeal No. 375 of 1925, De- 
cided on 17lh Juno 1026, from the decree 
of the Dist. J., Wardha, D/- 2Ut April 
1925, in Civil Ap.jeal No. 12 of 1925. 

Limilndon Act, Art. 75 — lond — 
Whole suvi bcccim'iig pai/allc Dt default of three 
instalvients — No imtalvicnts paid — No suit 
brought to recover the whole atucunl in default 
of Jiisl three ins>tohncnf& — Suit to recover sub- 
scqiictil tn^laUiienfs es Jio< barred. 

An instillment boml provided tlint tho defen- 
dant would pay to tho pliiintifi cortniii ixniount 
every year and on default beii g rnnde iu the 
p.ayinent of any three ii.st.ilmeiits the whole 
junount would bo rccovciiiblo jtt onco. No 
int)it was niiide at iill under tho bond. IMaiutin 
l>rought a suit to rcc<-v«T the amounts cf tho 
7th. Sth and Dili instalments. 

Held : that the plaintifT had waivid his right 
to recover the whole iimount at once which first 
iicenii-d 10 him in default of the fi) t tlirco »»•- 
sl-ahiiouls, and therefore tho suit to recover the 
7tli. 8tli aud 9th iustalmeuts w;is in time • Crt-'c 
law referred. [P- 29, C. IJ 

Alniaram Bhaf/uaut — for Appellants. 

D. M. Bakrc — for Respondents. 
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Judgment. — In consideration of a 
loan of Rs. l,bi0-12-0 the defendants 
executed an unregistered bond on the 
28th of February 1915 in favour of the 
plaintift’s, promising to pay them Rs. 150 
annually for fourteen years and Rupees 
200-15-0 in the fifteenth year. A re- 
markable though apparently irrelevant 
circumstance in the case is that if the 
payments had been made regularly the 
plaintiffs ’.would have gob their money 
back with compound interest at some- 
thing less than one per cent per annum. 

It was agreed that the whole amount of 
Rs. 2,300-15-0 should be payable at once 
ion default Ijeing made in the payment 
of any three instalments. Ko i)aymenb 
at all was ever made, and the third in- 
stalment fell due on the 7bh of March 
1917, so thac on that date the plaintiffs 
became entitled to sue for the whole 
Rs. 2.300-1O-0. In the present suit they 
claimed to recover the amounts of the 
seventh, eight and ninth instalments, of 
which the earliest fell due on the 21st 
of May 1921. Tlie suit was filed on the 
IGbh of June 1921, but by reason of the 
Courts re-opening on that day after the 
summer vacation it has to be regarded as 
tiled on the 0th of May of that year. 

In the first Court it was held that the 
![)laintilTs had waived their right to 
irecovor the whole amount at once which 
first accrued to thetn in March 19L7, and 
therefore tlio suit to recover the instal- 
uicnts was in time- In appeal the 
loarnotl District Judge held that there 
was no waiver and the suit was barred 
by time. Against this decision the 
]jlaintiff'5 liave appealed. It seems fairly 
obvious, though it was nob seen in either 
of the two lower Courts, that in a suit 
to recover instalments, that Is a suit to 
enforce the primary contract, there could 
be no question of the waiver of the right 
to recover the whole sum at once, which 
is a penalty for the broach of that pri- 
mary contract of the kind mentioned in 
S. 71 of the Contract Act. 

The law in this matter is not difficult* 
It has been ox])oundod in a niunl)er of 
imblislied rtilings, some of which 
purport to differ from others. They are 
in fact all tlio same, and lay down no 
more than is to he found in Articles 74 
and 75 of the First Schedule of the 
Limitation Act, which is tliat the limita- 
tion for a suit to recover an instalment 
due on such a bond as we have here is 


governed by Art. 74 and that for a suit 
to recover the whole amount still unpaiil 
irrespective of the agreement to pay by 
instalments is governed by Art. 
75 of the same Schedule. In addi- 
tion to the cases mentioned in the 
judgments of this Court in Gopal \ . 
Dhondya {\) Kesheorao v. SuJilia (2) 
there are the Allahabad cases of Ajudiu f. 
V. Kiuijal (3) ; Aviolcik Chaiid v. Baijnat < 
(4) and Lai v. T ilea Bam (5) and 

the Calcutta case of Basanta Kuriar 
Shiyha v. Nahin Chandra ShaJia (6). 

The plaintiffs sue to enforce a contiaet, 
— or rather three separate contracts, — ro 
i:ay them Rs. 150 in each of the \ eavs 
1921, 1922 and 1923. The defendants 
had made a promise sucli as is mentioned 
in S. 74 of the Contract Act in respect 
of those three contracts, and aUo in 
respect of their other contracts to pay 
the same sum in each of certain pre- 
vious years, but that cannot possildy 
have an effect or tbeir liability to 
carry out those three contracts provided 
the claim in respect of them is made in 
time. “ It is conceivable,” as was .'uid 
in Ajudhia v. Kunjal (3) ” that a bo»ud 
might be so worded as to compel a credi- 
tor to sue for the whole amount immedi- 
ately if any default occurred.” In ?ueli 
a case tlm original agreement to pay by 
instalnients wotiid coa>e to exist when 
tlio default occurred arul the agreement 
to pay the whole sum would be sulj^ti- 
tuted for it. Hero, however, the substi- 
tution of the new’ contract for the ori- 
ginal one is at the option of the creditor, 
who lias not chosen to exercise it. 

It seems to me fairly clear that to 
allow the claim to recover the whole 
debt at once to bo barred by time U a 
w’aiver of that claim, just as much as 
allowing it to bo extinguished by express 
or tacit agreement ; time in re.spoct of 
tlio whole debt begins to run again from 
the date on which that claim is lirsti 
irrevocably extinguished, according, to 
Art. 75 of the First Schedule of tlio 
Limitation Act, though the amount of 
the whole debt is reduced by the amount 

(1) [101‘2] H N. I.. R. 44^li 1. C. 0S5. 

(2) A. 1. R. 1924 Nag. 01—19 N. U R. 179 

(3) [1908] 30 All. 123=5 A. Jj. J. 72=a''UH) 
A. W. N.3G. 

(4) [1013] 33 All. 4.33=20 I. C. 933=11 A. T .1. 
0G4. 

fo) [1919] 41 All. 101=17 I. C. 92G=1G A. T,. J. 
(C) A. I. R. 102G Ci\\. 7S9=53 Cal* 277. 



cO Nagpur Chindhu v. Rameswarnath (Hallifax, A. J. 0.) 


1927 


that has become irrecoverable under 
Art. 7i of the same Schedule .as well as 
hy the amounts that have been actually 
paitl. But we are not concerned here 
w’tli a claim to recover the unpaid 
amount of the whole debt, intact or 
reduced, but with a claim to recover 
certain instalments, which is undoubtcdiy 
within time. 

The decree of tiie lower appellate 
Court will accordinf^ly bo set aside and 
lliat of the first Court will be restored. 
T!ie defendants will jiay the whole of 
the costs in all three Courts. The 
l)leader’s fee in this Court will be thirty 
ru pees. 

Appeal allowed. 
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PIallifax. a. J. C. 

aft orwards 

Kotval and Pride.vux, a. j. C>. 

o’/iNifi/iffc— Defendant — Appellant. 

v. 

Il'imcswarnfith and others — Plaintiffs 
— Hesjjondents. 

Second .\ppeal No. lo7 of 1921. 
Decided on 2.Uli .Tuly I92i, from tbo 
decree of tlie Addl. Dist. J., Balaghat. 
D - 28th Juno 1921. in Civil Appeal 
No. •rA\ of 1920. 

(n) C. r. Tcnaniy Act (I80s). ti. ir,~iicgUlra- 
iion confraveumg S. p; is ineffective. 

RsSistratiorj in contravontiou of S. 40, 
Tenimcy Act. is itiuflectu.il whether it be 
brought about by the fraud of the parties to the 
(l<.cumer;t or c-nocted owing to ignorance or 

1 •^dTerteiice oa the tho registerinc 

officer. Q jj 

❖ (t) negislrntion .IW. ,S. 40— 
in contrdLenfion of law vinsi be ignored. 

Rcgistr.ition in contravoution of aov nrovisiou 
of law. whatever bo the c.ause that 'led to tho 
cOMtraventiou, is inelloctuai and must be 
Ignored ; 13 A’. /,. H. lOj. Foil.-, b N. L. R. 22, 

^ [1>. 31. C. 2] 

A - C. for Apiiollani;. 

J- C. Ghosh — foj* Respondents. 

Order of Reference. 

Hallifax, A. J. C. — Thu jiroporty in 
lisputo in this castj is an occui)ancy liolding 
in the of Gluvcliori in Baia'-that of 

vhitdiDio plaintili's-rosponrlcnts aro tl»o 
inalipixar-:. Tho remaining order of tlio 
lower ap| el)ato Court shows very great 
• oiifiision lictweon Hr. 2'h 21 and 25 of 
t ). 11 of tho Civil P. C. Tlio discussion in 
» he lirT Court ns to the valiility of tlio 
adoption of .Vtinavum liy Kolliu was, as 


the learned Additional District Judge 
pointed out. irrelevant, and the finding 
of that Court that Chindhu was not in 
possession before 1915*16 through various 
sub'tenants can only mean that the pos- 
session was with Maharu who denies it 
or Atmavam who had left tho villages 
before 1910. Tliese matters, liowever, do 
not affect the case. 

It lias nob been shown that Maharu 
and Kolhu were in any way related or 
that any ancestor, even the father of 
either of them, ever occupied the holding. 
It wi 11 he convenient to speak of Atma* 
ram as the occupancy tenant of the 
holding in 1910, though it is just barely 
possible that tha real tenant was the 
widow of Kolhu ; as, however, she joined 
in the transfer made by Atmaram that 
makes no difference. It has also to be 
accepted as true that Maharu was in no 
way related to Atmaram or Kolhu. 

Tlie facts with which we are now con- 
cerned are these. On the Snd of March 
1910 Atmaram the occupancy tenant 
transferred the holding for Rs. 100 by a 
registered deed of sale to Maharu, des- 
cribing him untruly as ithe great-grand- 
son of his own great-grandfather and the 
next heir to the ancestral holding. 
Maharu sold it on the 26th of October 
1910 for R^. 85 to the defendant Chindhu, 
to whom lie is not related. Chindhu took 
I)Ossession not later than June 1915, 
though Atmaram was still shown in the 
village vajiers as tho tenant, and also in 
tho settlement parcha issued in 1915-16. 
This settlement entry Chindhu got cor- 
rected by a suit filed against Atmaram 
in 1918. The malguzars of the village 
filed tho present suit against Chindhu on 
the llbh of February 1920 claiming to 
eject him on the ground that he had been 
in 'wrongful possession of the holding 
since Juno 1916. 

The decision of tho learned Additional 
District Jxulgo is in effect as follows. The 
transfer hy Mahrn to Chindhu who is 
not his heir, was forI>idden by S. 46 of 
the Tenancy Act 1898 ; but it could be 
avoided only hy application to a Revenue 
Officer in the manner and to tho extent 
]>iu)vi<lod hy Ss. 17 and 45 of that Act, as 
was o.xjdainod in Ganeshdas v. Sh inkar 
(1). so far as a civil Court is concerned 
therefore it is a good transfer. But the 
])revious transfer hy Atmaram to Maharu 
for Rs. lOQ^rcqiiired registration of tho 
(1) [ml2ra N.'lTr. 2:r^7:"C.’0UJr 
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sale deed, and the registration that was in 
fact effected must be treated as not hav- 
ing been etfected at all ; an unregistered 
sale for Bs. 100 or more is void under the 
ordinary civil law and not only under 
the Tenancy Act, and, therefore, the 
ti’ansfer must ho treated as void in a 
civil Gjurt witliont being set aside by a 
Revenue Officer. Maharu's title failing, 
Chindhn could derive none from him. 
The claim for possession was accordingly 
decreed. 

The learned Judge's decision is in ac- 
cordance with the ruling of Ismay, J. C., 
in Daji Vithal Dhok v. ?tforeshirar Venk'i- 
task Gharpareu (2). Stanyon, A. -l.C-, 
dissented from this ruling in Ganeshdas 
\. Shnnker (1) hut Drake-Brockinan, J. 
C., followed it in preference to the later 
one in NiUcanl v. Ohnhja (3). The con- 
vention <.)f this Court being hound 
hy its own pul)lislied rulings till they 
arc overruled by a )3ench had apparently 
not t'uen been established. In these cir- 
cumstances clearly the only ])ossihlo 
course for ino is to refer this point of law 
for decision by a Bench. My own present 
opinion on it is that as the transfer by 
Maharu to Chindhu can he avoided only 
for an a>s'miod and not an actual want 
of registration and as that assumj^tion 
arises solely out of the i)rovi.sions of 
S. 4G of the Tenancy Act, the ruling in 
CUtnesUdfis v. Shankar (l) is correct. 

Opinion — Kotwal and Prideaux. A. 
J. Cs. — Tlie facts are given .in the 
learned roforri ng Judge’s order. Ho far 
a^ the law a])plicahle to these facts is 
c jncorned, wo do not think that there is 
any ditferonco of opinion between the 
dudges wlio decided D iji Vithal Dhok v. 
^lorcuhmar V enkitenh Gharpareij (2) and 
Nilkanlv. Ghtilt/a (J) and the Judge 
who decided Ganeshdas y. Skatik ir (1). 
According to the first two of those deci- 
sions registration in contravention of 
S. 40, Tenancy Act, is intToclual whether 
it bo i)iougiib about l>y the fraud of the 
paiuies to the document or otfected 
owing to ignorance or inadvortoiice or 
tlso larb of the registering officer. 
According to the third it would l>o in- 
effectual if proc'ired by fraud (vide page 
20 of H X- Tj. It. ) btili not if it is made 
throxigli inadvertence or ignorance. .\s 
in (lie present case it must ho held that 
registration was hrouglit about hy fraud, 

(2) i N. I.. R. 112. 

(1) Clf>173 13 N. L. R. 1G5— 42 I. C. 39l. 


Shankar 

decisions 

whether 


Maharu's relationship with Atmaram 
being untruly described in the sale deed, 
the civil Court had jurisdiction. 

The decision in Ganeshdas v. 

(l) diff ers from the other two 
only as regards the question 
registration made in contravention of, 
S. 46 owing to ignorance or inadvertencoj 
on the part of the registering officer; 
should he treated hy the civil Courts asj 
ineffectual in law. Wo are of opinion 
that registration in contravention of anj' 
provision of law, whatever be the caxise 
that led to the contravention, is in- 
effectual and must he ignored. We agree 
with the view taken in Nilkant v. 
Ghiihja (3) and the reasons given in 
support of that view. If the registration 
is ignored there is no transfer in cases 
where registration is necessary and the 
jurisdiction of the civil Court is not 
barred. 

Apxieal dismissed. 
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Pripeaux, a. j. C. 

Ramprasad and others — Defendants — 
Ajtpellants. 

V. 

1 1 arid as — Plaintiff’ — Bespondent. 

Second Ajipeal Ko. 117 of 1925 
Decided on Gth August 1926, from the 
decree of the Dist. J., Saugor, D/- I5th 
Januarv 1925, in Civil Api)cal Mo. i 12 of 
1924. 

(a) JUxecudon — Objections should be taken itt 
the Court parsing the decree and not in trans- 
feree Court for execution — Civil P. C., S. 39. 

Objections for queitioniug the esecuttou of the 
decree can be enter.aiifed only by tho Court pas- 
sing the decree and not by the Court to which 
tho decree is transferred for execution. [P 32, C. 1 ] 

Civil 1‘, C,, O. 23, It. 3 — C otuprotnise can 
be entered into in execution — Executing Court is 
bound to give effect to it — Article applicable for 
execution of adjusted decree in Art. 1^2 ( J) and 
■under Cl. (0) three years v'onld be allowed for 
payment — E.vecution — Limitation Act, Art. 1K2. 

A coinpronnso can bo ontereil into much in tlio 
same nia met as in :v mgril.tr suit in execution 
l>rococdiii;'.i. whicli dooA not extinguish th« 
diCre.* ; a-.d tho Court executing tlie decree i- 
bound. subject t> tho eo-nlicions indic.vted by 
O. 23, R. 3^ to give cffoct to tlie coTiiiiromise ; uuej 
after recording such a comprouiine the deerc'o i., 
aljust.d and the docroo to be executed is the 
adjusted decree. The limitation apidicable in 
such a case is that contained imder Art. Ibj 
Cl. (4), and under Cl. (G) of the same article 
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there woiild be a period of three years allowed 
for the issue of the notice to the judgment-debtor 
to pay under the decree. • • [P 32 0 1, 2] 

G- L. Siihheda ) — for Appellants. 

M. B. Niyogi — for Respondent. 

Judgment. — In this case the respon* 
dent obtained a decree in the Bombay 
Small Cause Court on the 21st January 
1916, and the first application for exe- 
cution was filed on 30-6-20. In the 
column “ Relief asked for ” it is stated : 

The issue of a renewed judgment notice with 
order for the service of tbe same on defendant by 
registered post atDamoh, C. P. 

Kothing seems to have been done be- 
yond this and the case was struck off. A 
second application was made on 9*3’21, 
asking for the transfer of the decree 
from the Bombay Small Cause Co\irt to 
the Court of the District Judge, Saugor. 
It was transferred. Then a third applica- 
tion dated 17-1-24 was made in Bombay 
asking for a renewal of the judgment 
notice. Nothing seems to have been 
done. Then an ai)plication was put in 
stating that a compromise had been come 
to by defendant promising to pay Rs. 100 
a month. Then the application dated 
the 23-2-24, upon, which these proceedings 
started, was filed, and a certi6cate gran- 
ted by the Bombay Court to tbe Damoh 
Court. 

It is now contended that the i)rGsent 
application is not maintainable because 
the i)revions applications were not ac- 
cording to law and did not save limita- 
tion. It seems to me that there are 
grave objections for questioning the 
execution of tlio decree in Bombay on 
tlio grounds liere alleged when that de- 
cree has been transferred to these pro- 
vinces for execution. It is obvious that 
the Bombay Court was of opinion that 
the decree still existed and that its 
execution is not barred by time. And if 
the appellant attacks tl^e transfer he 
should do so in the Boml)ay Court and 
not here. In Muhamvtad Sulaiman v. 
Jhtikki Lai (l) it was hold that such a 
coniprorni.so can be entered into much in 
the same manner as in a regular suit and 
,that such a compromise does not extin- 
guish the decree ; and further that the 
Court executing tlie decree is bound, 
subject to llie conditions indicated by 
S. 37.0 of the old Code, to give effect to 
tl )0 comjiromi'^e. And it is hero conten- 
ded that this compromise being agreed to 
I by the Bonihay Court, it was adjusted, 
• (i) 11 .411. ‘I'IhL ( 1 yburA .' W.'n. 53. 


and that the decree now to be executed 
is the adjusted decree ; and further that 
the limitation applicable is that con- 
tained under Art. 182, Cl. 4, second 
schedule, of the Limitation Act, and the 
present application is in time. There 
seems some force in this contention and 
under Cl. 6 of the same article, there 
would be a period of three years 
allowed for the issue of the notice 
to the judgment-debtor to pay under 
the decree. No grounds exist for inter- 
ference in second appeal, and I decline 
to interfere. 

The result is that this appeal fails and 
is dismissed with costs. Appellants will 
pay respondent’s costs. I fix pleader’s 
fees at lis. 15. 

Appeal dismissed. 
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Kinkhede, A. J. C. 
Balkrishna — Plaintiff — Appellant. 

V. 

Sadasheo and anothet — Defendants — 
Rosiiondents. 

First Appeal No. 2-B of 1925, Decided 
on 20th August 1926, from the decree of 
the Add!. Dist. J., Amraoti, D/- 20th Octo- 
ber 1924. in Civil Suit No. 27 of 1923. 

(rt) Practice — Evidence — Claimant must give 
prci/ia facie proof of his 

A claimaut c.aiinot succeed without giving 
prima facie proof iu support of his cuse whether 
he bo a plaiutifi or a defondaat. [P 33 0 2] 

(6) Civil P. C.. 0. 1, i?. 10 — Transposition of 
pralief is contemplated and can be made even 
after decree in partition suit. 

Tbe provisions of O. 1, R, 10, are sufficiently 
wide to permit transposition of plaintiff to do- 
fcuce sido aud vice versa. The power to striKe 
out and .add parties covers also a power to trans- 
pose them ; 20 C. It'. .V. 752 and 32 Cal. 483, 
Foil. 

This procedure is permissible even after a 
decree for partition ; 35 Bom. 303, Bel. on. ^ 

If, owing to the continued absence of plaintiff, 
in a partition suit and bis contumaefouB behavi- 
our towards the defendants and bis defiant 
.attitude and disobedience of any orders lawfully 
l^issed by tbe Court or for any other good cause 
the Court is satisfied that the farther progress of 
the suit is being impeded or delaj-ed on that 
accouut, it is open to any of the defendants to 
move the Court to transpose him as the plaintiff 
and to make the plaintiff a defendant, and then 
take proper steps to work out the rights of the 
parties us declared by the preliminary decree 
against one another in the same suit. 
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(c) PartiiioJi^Suit /or—Da/enJani can avaSl 
of the suit by plaintiff as against other co- 
sharers. 

It is the indepeucleat aad iuhereut right of 
each co-owner or membac of a coparcouery who 
is impleaded as a party defendant to a suit for a 
general partition of joint property or joint family 
or copatcenery property, to av.ail himself, if he 
chooses, of the opportunity afforded by such a 
suit filed at the instance of the other co-owncr 
or co-parcener, and seek the necessary relief of 
separation and partition of his own individual 
share from that of the plaintiff ; and of the re<t 
of the co-owners or coparceners interested jii the 
joint or coparcenery property sought to be parti- 
tioneA. [P 34 c 1, 2] 

S. R. ^angrulkai — for Appellant. 

R, R. JaitoatU — for Respondents. 

Judgment. — I think the final decree 
•which directs the plaintiff to pay to the 
defendants a certain amoiint of money 
on account of the value of moveable pro- 
jjerty set forth in the defendants’ lists 
must be set aside and the case must go 
back to the lower Court for a fresh ad- 
judication of the extent and value of 
such moveables after proper enquiry and 
consideration of evidence to be adduced 
in the case. The lower Court’s proce- 
dure of accepting the defendants’ lists of 
moveable proi>erty as correct without any 
evidence to support them is opposed to 
ail principles of justice and comtuonsense. 
Plaintiff has filed his own lists and the 
defendants have filed theirs. If the 
respective lists did not tally and the 
defendants complained that the plain- 
tiff 8 lists did not inalic a full disclosure 
of the value and extent of the moveables 
in his possession, and the defendants’ 
lists souglit to charge the plaintiff with 
possession of additional moveable pro- 
perty of a larger value than that admitted 
by the jrlaintiff, the ordinary course 
which the Court could have legally 
followed was to call upon the defendants 
to establish their assertion by giving 
prima facie proof in support of the cor- 
rectness of the extent and details of the 
property as given by them. The lower 
Court could under no circumstances 
accept the defendants’ lists as correct 
without such proof. 

In Qopala v. Runihrishnapuri (l), a 
somewhat similar procedure was followed 
by the District Judge who decided the 
case in appeal without caring to see 
whether the plaintiff had produced even 
prjma facie evidence or nob, or, at any 
late, without considering the evidence on 

It was a suit by a co-sharor 

U) LJDIUJ 15 N. 1 .. R. nY-bo i.'d: vao, 
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malguzar against the laiiibardar for his 
share of village profits. The District 
Judge decreed the plaintiff’s claim -with- 
out considering any evidence, because he 
thought that the burden was on the de- 
fendant lambardav and he had failed to 
prove what his receipts were. Batten, 
A. J. C., while remanding the case ob- 
served that a case of this type cannot 
possibly be decided without any reference 
to the evidence whatsoever. What is a 
sufficient ground of prima facie proof 
on the part of the plaintiff (claimant) i:^ 
a question of fact in each case. The 
appeal was, therefore, remanded for fur- 
ther trial to the District Judge. It will 
thus be seen that a claimant cannot suc- 
ceed without giving prima facie proof in 
support of his case whether he he a 
plaintiff' or defendant. „ . 

From order-sheet dated 17-10-1921 of 
the lower Court it appears that tho 
plaintiff and his pleaiJev were absent on 
the day and possibly the idainitft' had 
failed to do certain acts and fulfil certain 
necessary conditions for tlie further pro- 
gress of the suit. In spite of this the 
Court proceeded to examine one witness 
for the defendants in the absence of the 
plaintiff and recorded in tho ordei-.sheet 
the following order regarding the move- 
ables : 


rwuui moveaoies 
revives/' 


lijy previous order 
Evidently the»Court meant to 
revive its order dated SO-9-24 wherein 
it recorded its O])inion that it was 

.'idvU.able to .^ppr.use them (moveable^) hi 
money value as givea in this record as pcl- 
defendants list and award money value to 
defoudants 


ana possibly also its order dated 1-10-24 

1 ^ condition on the 

plaintiff while granting his counsel two 
days time to produce plaintiff in person 

tlnm^ n granted was 

being the plaintiff 

e f v:;:; 

SoXoTlh ^>ind that on 

dU J 21 the plaintiff and his pleader were 

absent, and that on 1-10-24 Mr Deoran- 

kar appeared itnd agreed to bring the 

The^VlV o" 3-10-24 

ihe plaintiff appeared on 3-10-21 and 

mac o hi9 statement, and expressed his 
willingness to partition the Soveabl/ 
and the Court accepted his and his conn- 
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sel’s assurance as the orclei-sheet of that 
date shows. The condition was thus 
fulfilled and the penalty attached to his 
default become inoperative and unenfor- 
ceable. However expedient orders of 
coercive nature such as these may be 
in the circumstances of the case, they 
are highly irregular and cannot be called 
judicial orders. The proper procedure 
to follow under such circumstances is 
laid down by O. 17, Rr. 2 and 3 of the 
Civil r. G., and the Court should have 
had recourse to it. Moreover, if owing 
to the continued absence of plaintift and 
his contumacious behaviour towards the 
defendants and his defiant attitude and 
disobedience of any orders la wfully passed 
by the Court or for any other good cause, 
the Court was satisfied that the further 
progress of the suit was being impeded 
or delayed on that account it was open 
to any of the defendants to move the 
Court to tvan.spoje him as the plaintiff 
and to make the present plaintifl' a de- 
fendant. and then take proper steps to 
work out the rights of tho parlies as 
declared by the decree against one an- 
other in the same suit. 

That such a procedure is permissible 
and frequent in partnorsliipcases, Drojen’ 
dra Ktc^nar y. Oohinda Mohan (2) and 
also in partition ca<os, Jotindra Mohan 
V. Bejoy Chand (•1), is clear. The i>r(j* 
visions of O. 1. U. LO, Civil P. C..are also 
sufficiently wide to pciunit recourse to 
sucii a procedure because tho power to 
strike out ami add parties covers also a 
power to transi)oso tliem. The power 
to a id parties after a decree for partition 
was oKorcisod in fjakhmickand v. Gidah- 
(■hand (4). and to tiansposo a defendant 
as a plaintiff' in M»o aforesaid Calcutta 
case rei)orted in Cidcaltn. 

It mvist be understood thet it is tho 
independcat and inhoront right of each 
coujwncr or m-jinbor of a coparcenary who 
is iniploaded as party defendant to a 
suit for a general partition *^of joint pro- 
])ai ty or coparcenary property, to avail 
iiiinself, if he chooses, of tho oiiporbunily 
afforded by such a suit filed at tho inst- 
ance of the other co-owner co-parcener 
and seek tlu 3 necessary relief of separa- 
tion and pa’'Liti‘jn (»f his owti individual 
sliare from that of th(3 plaintiff, and of 

(2) tlOlG] 20 C. W. N. 752— J1 1. C. 1«0. 

(:5) fioo.jj y2 Cti. is ;. 

(IJ tiuill S'. Ho 11 . — LI I. C. 5yj— n Djm. 

I,. H. 517. 
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the rest of the co-owners or coparceners 
interested in the joint or coparcenary 
X)roperty sought to be partitioned. The 
defendants nob having availed themselves 
of this right or followed the proper pro- 
cedure, the decree awarding them money 
value for the moveables against the 
plaintiff cannot stand. The lower Court’s 
final decree is, therefore, set asideso far 
as it relates to the moveable property 
valued at Rs. 0,110-8-0 and the case U 
reopened to that extent and remanded 
for disposal according to law with ad- 
vertence to the above remarks. 

The appellant shall get a refund of 
the Court-foe paid on his memorandum 
of appeal, his other costs will be borne 
by him, respondents bearing their own. 
The order of the lower C^urb saddling 
all costs on plaintiff is also sat aside and 
it is ordered that the costs of the pro- 
ceedings hitherto incurred in the first 
Court will be borne by tho parties in- 
curring them as provided for in para. 8 
of tho compromise pobition except the 
commissioner's foe which will be borne 
half and half. Costs which will be here-, 
after incurred as regards moveable pro- 
Xierty will of course abide the event. 
As the costs of the Official Roceivec have 
not beon ascertained I leave the question 
of their payment or appobionmenb to 
tho lower Court. 

Case remanded. 
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PllEDEAU.K, A. J. C. 

East Indian Railway Co., Calcutta-^ 
Defendant 2— Appellant. 

V. 

Akviad Ali Mohammad — Plaintiff 
Respondent. 

Second Appeal No. 201 of 1925, Deci- 
ded on 2Bbh August 192G, from the 
decree of the Acidl. Dist. J., Damoh, 
D/- 28bh January 1925, in Civil Appeal 
No. G5 of 1921. 

(a) Itailways Act, S. note D^Con- 
$i<jnor iUH'it prorc wH/ul ncylccl of the Cofnpdj^U 
— ' im/til Jierjlecl iiupUc^ pt^posefiit omtsuon 

to do n certahi act. , _ 

In c»i»as conc.)cuing risk note tho harden n 
on the cousigiior to provo that there was winui 

neglect by the Uwlw.iy Company or iti sorvaaps 
or theft bv its servants, , 

Th-i t.Tin " wilful neglect” implies an 
tio 1 11 and purposjful omission to do a cetta 
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act. It is au even more oxtrome term than gross 
and cvilpable negligence and implies that au in- 
dividual deliboratjly refrains with his eyes open 
from doing au act or t.iking a step which it is 
his duty to take : .1. I. n. 1920 Natj. 290. Foil. 

[P. 35, C. 2] 

(6) Failicni/s Act, S. 72 — Hl'sJc note B — Rob- 
bery 

The term “ robbery ” in tiie risk note includes 
theft from running train. [P. 35, C. 23 

A. V. Khave and H'. 1). Pendharhat — 
for Api)ellant. 

(i. Tj. Siibhcdar — for Res])ondent. 

Judgment. — The plaintiff linn at 
Calcutta sent 127 bas"? of suf»ar weighing 
349 mauncls and 10 soevs from the 
Kidderpore Docks, E. 1. Ry., to the plain- 
tiffs at Damoh, on the O. I. P. Ry. on 
14-11-23, covered by a risk-note. On 
arrival of the consignment at Damoh 
only 110 hags were delivered to the 
plaintiff's, containing 319 maunds of 
sugar. Plaintiffs sued for the 32 maunds 
and 2 seers of sugar or its price, Rs. G61, 
with interest. Tlie claim was denied 
though the loss was admitted, it being 
contended that the loss was not due to 
any negligence, wilful or otherwise, on 
the part of the defendants, or tlieft by 
defendants’ servants ; and the con- 
signment l)eing carried at owner's risk- 
note form 15. plaintiff’s were not entitled 
to recover. 

The case went to trial on the follow- 
ing issues : 

(1) Whether the defendants are protected and 
not liable for the non-dcliverv of 11 bags of sugar 
as allogod 

(2) Whether the risk note NN.as executed bv 
the plaintiff or his consignor. 

( i) Whether tboro was short weight of 2 
inauiids 32 ‘•eera of eonsignijurnt delivered. If 
so. are de^endant^ liable for it ? 

( I) Whether the r.itc of sugar was not 20 
l)er mavind. 

(5) Is the plaintiff entitled to intere^,f ? 

(G) To what relief are the parties entitled ? 

The trial Court’s finding may be sum- 
mari/.cd as follows : 'L’ho defendants were 
not protected by the risk note with 
l egai'd to the eleven missing bags though 
they wore not liable for the sugar miss- 
ing fiom the other hags. A decree in- 
cludin'; interest for Rs. G19-12-0 was 
passed. The Judge found that the loss 
of eleven hags was proved, it having 
occurred hotwoon Kidderpore and Satna. 
lie disbelieved, and with reason, the 
guard’s story that the theft took place 
lietween Tikori and Satna, a distance of 
live miles and a run of 2G minutes. The 
guard's own report showed tliat the seals 


of the waggon were last checked at 
Manipur, between which station and 
Satna are three stations, Tilcoria, Jaitwar 
and Tikori, instead of at each station as 
the rules laid down. The gtiard was 
held to have wilfully neglected his duty. 

On appeal it was found that it 
bags were lost between Tikori and Satna 
stations, and lost through the wilful 
negligence of the guard. The learned 
Judge apparently to-jk the guard’s state- 
ment at its face value, entirely ignoriog 
Exhibit D. 2. The appeal was dismissed. 

I must send the case back. A definite 
finding must be come to as to how and 
when the loss occurred. In these cases 
of a risk note the l)urden lies on the 
consignor to lu-ove that there was wil-| 
ful neglect by the Railway Go»npany or! 
its servants or theft by i ts servants. As[ 
held in ]Vali ^/ohdiiiinad v. Tjcn<ja}\ 
'^orth'We-iUr'i Ihj. Co. (l) tlie term 
*■ wilful neglect ” imifiies an intentional 
and purposeful omission to do a certain 
act. It is an even move extreme term tlian 

gross and culpable negligence ” ini- 

1) lying that an individual deliberately 
refrains with Ins eyes open from doing 
an act or taking a step which it is his 
duty to take. It has to be roincmhered 
that when a si)ecial c<nitract sucli as a 
risk-note exemjjts the Railway Company 
from all liability, except in certain speci- 
fied cases, tho plaintiff’s can only succeed 
by sliowing that their case comes within 
those excojitions. I would invite tlio lower 
appellate Court’s attention to the follow- 
ing case : B. 7i. ttnd C. I. llnitwaii Coni- 

2 ) aiii/ y. R'tnchhiulhtl Chliotuhtl (2). Thej 
term “ robbery ” in the risk-note include-! 
theft from a running t)ain, 

Witli these remarks I remand the 
appeal to tho lower appellate Court for 
further cojisideration and a fresh deci- 
sion. Costs will al)id6 tlie result. 

Case rexia nded. 


(1) A. 1. U. l‘J2G Nag. 29G. ’ 

(2) [1919] 43 Bom. 709=52 I. C. 510 = U 
Bom. r.. K. 779. 
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Kotval, O. J. C. 

Chhulha — Dcfcudant — Aprellanb. 

V. 

Naraydn Govind Rao — Plaintiff — Res- 
pondent. 

Second Appeal No. 485 of 1925, Deci" 
ded on lOfch August 1926, from the 
decree of the District J., Nagpur, D/- 25tb 
September 1925, in Civil Appeal No. 93 
of 1925. 

Civil P. C., O. 21, R. Possession de- 
livered — Judgmenl' debtor remaitung in posses- 
sioiv for all practical imrposes—Decrce-holder's 
remedy isly suit for possession. 

Where the docroc-holder is entitled to hhas 
possession under the decree and such possession 
isgiveu to him in execution then the fact that 
the judgment-debtor was for all practical pur- 
poses in possession in spite of the delivery of 
posscs&iou to thedeciec-boldcr under the warrant 
docs not necessarily lead to the conclusion that 
the possession delivered was not khas possession, 
and if the decree-holder is subsequently dis- 
possessed. his remedy is by suit. Even if the 
possession delivered to the decree-holder was 
onlv formal or symbolical, it makes no diflcr- 
ence : 28 All. 722, Pel on. [P, 30. C. 1. 2] 

{b) Mesne profits— Mcastire— Rent is no cri- 
terion . 

The rent payable to the landlord is no criterion 
of the letting "value for purposes of ascertaining 
the mesne profits. fP* 3G, C. 2J 

P. Dick—iov Appellant. 

M. R- Bohde—iov Rospondent. 

Judgment. — Tlie plaintiff-rospondont 
obtained a decree for possossion of the 
fields in suit against the defendant-appel- 
lant. He alleges that after being put in 
possession in execution proceedings he 
vvas dispossessed by the defendant. He 
therefore again sues for iiossossion and 
mosno prolits. Tho defendant pleads 
that the plaintiff s remedy is by way of 
e.xccuLion and not by separata suit. Ho 
pleads that tho plaintiff did not obtain 
possession in execution and was not dis- 
possessed. 

Tho lower Courts have held that the 
lilaintiff has a romody by separate suit. 
Tho defendant appeals against this 

linding. 

It is clear from Ex. 3?-4. tho warrant 
for iiossossion, that tho P^o.intifl was put 
in possession on the 18th July 192-,. iho 
plaintiff was entitled to khas possession 
under tho decree which was being execu- 
ted and picsumably such possession was 
i-iven to him. Thero is evidence that he 
ran bis plough through tho fields. Tho 


fact that the defendant was for all prac- , 
tical purposes in possession in spite of 
the delivery of possession to the plaintiff 
under the warrant does not necessArily 
lead to the conclusion that the possession 
delivered was not kbas possession. The 
possession may have been only momen- 
tary, nevertheless it was kbas or physical 
possession. That being so the decree 
was completely executed and the plain- 
tiff could not ask the executing Court 
for any other relief. Even if the posses- 
sion was only formal or symbolical, 
Jagan Nath v. Milap Chand (l) is an 
authority for holding that the plaintiff 
could recover khas possession by a suit.- 
The appeal therefore fails. 

The plaintiff has filed a cross-objection 
with regard to mesne iwonts which the 
first Court bad allowed bub the lower 
appellate Court lias disallowed. It is 
urged that the latter Court has disregar- 
ded the view enunciated in Jailal Sao 
V. Lai Fateh Singh (2) as to the burden 
of proof in a suit for mesne profits. The 
plaintiff claimed what he stated would 
bo the actual profits of tho laud in dis- 
pute which the defendant would, with 
ordinary diligence, have received. The 
defendant alleged tliat he received no 
profits at all during the period for which 
they were claimed. Both parties ad- 
duced evidence of actual profits only and 
the lower Courts decided tho point on 
the basis of such evidence. The lower 
appellate Court has accepted the ovi* 
donco of tho plaintiff's witnesses and 
upon that evidence has held that thero 
wore no profits. I do not see how 
these circumstances the view in 20 
L. R. 52 can bo said to have been dis- 
regarded. There is no evidence on the 
record as to the letting value of the field. 
The rent payable to tho landlord is no 
criterion of bbo lotting valuo and wa? 
never referred to in tho pleadings as such 
criterion. Tho cross-objection alOT fails. 

Tho appeal and cross-objection are 
both dismissed with costs. 

Api)Cdl dismissed. 


^ [1906] 28 All. 722=3 A. L. 3. 601=iy<W 

A. W. N. 213. _ 

(2) A. I, R. 1924 Kjg. 117=20 N, T,. R. 02. 
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Kirkhedb, a. J. G. 

Tulcaram Bajirao — Plaintiff — Appel- 
lant. 


V. 

Tuharam Yeshtvant — Defe ndant — Kes- 
pondent. 

Second Appeal No. 140-B of 1925, 
Decided on 25tli August 1926, from the 
decree of the Addl. Dist. J., Yeotmal, 
D/- 3rd February 1925, in Civil Appeal 
No. 81 of 1924. 

^ LimHalion Act, Art. Placnliff dis- 

possessed within 12 years of suit — Plaintiff 
must prove that he was in 2 ^ossession before he 
was dispossessed — No proof that -defendant was 
in possession for full 12 years — Presumption is 
ihal plaintiff was in possession. 

The law presumes that possession follows title 
and does not favour forcible ontry into ix>sscssion 
by trespassers. Further, the presumption is 
prospective rather than retrospective iu opera- 
tion. The presumption of continuity hus an 
operation i)i the future, because if it be shown 
that a particular state of things was e:cistingnt a 
particular time, that state of things will bo 
presumed to continue in the absence of anything 
to the contrary. 

Where in an ejectment suit the plaintiff alleges 
dispossession by defendant within 12 years, the 
CDUs of proving plaintiff’s possossiou prior to his 
dispossession lies upon him. but in the absence 
of any proof of defendant’s possession for the full 
statutory period the initial fact of the appellant’s 
title comes to his aid and with greater or less 
force according to-the circumstances established 
in evidence : 10 M. L. J. 272 {P.C.), Poll. 

lP 37. C 1, 2] 

3/. B. Nii/ogi — for Appellant. 

li. i?. Jaiuant — for Respondent. 

Judgment. — Tho only question to he 
decided in this caso is whether simply 
because tlio plaintiff proved his title to 
the property and the defendant did not 
prove when ho actually began his forcible 
cultivation of tho plaintiff’s land, there 
is any presumption that possession was 
with plaintiff during tho last 12 years 
before suit. Tho lower appellate Court 
has refused to draw any such presump- 
tion in idaintiff ’s favour, but, on the con- 
trary, it lias considered it more probable 
that boca’iso the defendant is admittedly 
in possossbion since 1915 ho must have 
commenced his cultivation some time 
before that. I think this reasoning is 
faulty. Tho presumption is prospoclivo 
rather than retrospective in operation. 
Tho presumption of continuity has an 
ojicration in tho future, because it it bo 
shown that a particular state of things 


was existing at a particular time, that 
state of things will be presumed to con- 
tinue in tho absence of anything to the! 
contrary. ' 

The present suit was filed in 1923 
when tlie plaintiff was admittedly out of 
possession for eight years. Tho defendant 
alleges plaintiff' was never in jiossession 
and that he himself was in adverse 
possession all along. The law ineaumes 
that possession follows title and does not 
favour forcible entry into possession hy 
trespassers. Thus the question is whe- 
ther tho plaintiff should be presumed to 
have enjoyed possession of the land in 
suit during the four years preceding 
1915 or the law will presumo that the 
trespasser came upon tho land at a much 
earlier point of time than that admitted 
by plaintiff. In short, the appellant 
admits defendant's possession for eight 
years whilo the defendant say’s he was in 
possession for 12 years and longer. Tho 
difference between tho admitted posses- 
sion and the period of limitation being so 
narrow (four years) tho question of onus 
is important. Reading the findings of 
the lower ai)i3ellate Court very’ carefully^ 
I am inclined to think that tho inference 
properly arising therefrom is that the 
land w’as then lying vacant and not 
occupied by the defendant. The mere 
circumstance that land is fit for cultiva- 
tion does not place the owner under an 
obligation to cultivate it on pain of 
losing it if left uncultivaled. Tho owner 
may have no present use of tho land. 
Tho law cannot he so unreasonable to 
compel every owner to cultivate the land. 
I cannot therefore agree with the lower 
appollalo Court’s finding that probably' 
defendant was in possession prior to 1915. 

In Rani Ilcmnuta, Knviari Dehi v. 
Maharaja Jagadindra Nath Roy Daha' 
diir (l) their Lordships of tho Vrivy 
Council laid down the following proposi- 
tion ; 

\\ here in an ojcctniont suit tho plain- 
titl alleged dispossession hy defendant 
(as in Ihi.s case) eleven years before suit, 
the onus uf proving plaintiff’s i^ossession 
prior to his dispossession lies upon him* 
and in tliis question of evidence, the; 
initial fact of the appellant’s title cornosj 
to his aid and with greater or loss force' 
according to tho circumstances established 
in evidence. 


(1) floor.] ir. yr. u j. 272 -b iioiu. r, 
3 A. 1;. J. 3G:{=-10 C. \V. K. 030 (I 


U, -100=: 
C.). 
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these principles to the facts 
as found in this case, I think the initial 
fact of plaintifl ’s title must come to his 
aid and the presumption that possession 
follows title must supply the place of 
positive evidence of possession. 

The plaintiff's appeal is allowed and 
the claim is decreed with costs through- 
out. 

Appeal allowed. 
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Kinkhede, A. J. C. 

Jialwant — Defendant 2 — Appellant. 

V, 

ManohardaH Baufuldaa and anolhe ) — 
Plaintilf and Defendant I — Respondents. 

Second Appeal Ko. of 1924, De- 

cided on 29th July 1926, from llic decree 
of the Dist. J., Alcola, D'- .‘hd December 
1923, in Civil Api-eal Ko. 12 of 1923. 

lii Mort(/ar/C — S7t(t by iub^cqucu( viorfyaofc 
irilJtoiil eiiip}fn(J/ng ^nortynycc — jN'o relief 

in respect of prior snorlrioge ^ovyltl — Court should 
ttot I/O enlu the rnlidity or exli^lcncc of prior %uort- 
— Any decision fjiven is }tol binding. 

It is open to a second mortgagee to sue for and 
obtain a decree for sale of tho proi>erty covered 
by his own mortgage without impleading the 
prior mortgagee of the same property ; the effect 
of a decree based on a second uiortgage is oily to 
direct sale of such rights of the mortgagor as ex- 
isted at the date of liiat mortgage, the rights of 
the prior mortgagee being in no way aflected by 
it. 'J'lie property is tteeessariiy sold subjt.ct to 
flu; prc-exi'ting rights under the prior mortgage. 
If the f-ecoiid mortgagee watits the mortgaged 
property to be sold free of the prior encumbrance 
and if lie had nnison to think that tho prior 
mortgage was cither non-existent or fictitious or 
invalid for any reason, it j.s open to liim tochal- 
Jenge it and he might frame his suit diriercntly 
and asl; that a decree directing sale of the pro- 
perty free of the sc-ealled prior encumbrance bo 

ji. isstd ill the -uit, and in that ease, if the person 
who relies upon the prior mortgage fails to prove 

it, the second innrlg.igcc would 1)? entitled to a 

decree directing the .sale of the proi>crly free of 
I lie prior cncunibranoe. Hut where he does not 
Seek (hat r» Iief, it is wholly unneces-iary to go 
into the question of tho existence or validity of 
the prior inorlgage and if the Court has through 
i ria'lver(en<e decided it, the decision is not hind- 
iii '4 on tin' tlef'-hdaiil : 20 Mod. 700 ; *2 ^Y. T.. It, 

‘.'J and .1. /. J{. lU'JJ ^'og. 42'.>. Itrf. [P 3'J C 1. 2] 

ir. 7i’. JUdanih and Shimlc—iov .Appel* 

A. .S'. Alhahje — for Respondent Ko. 1. 

Judgment. — Plaint i fl -Rospondont Ko. 
j which is a linn of Itangildas AVallahdas 
hued on tlic ha'-is of a niontriafie dated 


12- 6-16 executed by Defendant Ko. 1 for 
recovery of the debt due thereunder by 
sale of the mortgaged house. The pres- 
ent appellant was impleaded as Defen- 
dant Ko. 2 on the ground that he was a 
subsequent auction-purcliaser of the pro- 
perty covered by the mortgage. This 
auction sale had taken i^lace on 

13 — 11 — 20 in execution of a mortgage 
decree obtained by one Ratanlal upon a 
mortgage dated 5 — 4 — 1917 executed by 
Defendant Ko. 1. The Defendant No. 1 
appeared in the Court of first instance 
and admitted tlie plaintiff’s claim in full. 
Defendant Ko. 2 denied the plaintiff’s 
mortgage and put him to proof of the 
same. He pleaded in the alternative 
that though lie was an auction-purchaser 
under the decree based on Ratanlal’s 
later mortgage, he was entitled to fall 
back upon tho prior mortgage of Kawa* 
rangrai Panualal of 1914 satisfied by 
Ratanlal out of the consideration of the 
mortgage of 1917 and that the plaintiff 
could not claim to sell the property 
without redeeming him. Plaintiff in his 
turn denied tho execution of the mort- 
gages of 1914 and 1917 and urged that he 
was not bound to redeem tho prior mort- 
gage of Kawarangrai Pannalal oven if it 
be held tliat it was prior to his own and 
was satisfied as alleged. 

The plaintifV's mortgage was held to 
have been duly executed and attested, 
wliercas as regards the mortgages of 1914 
and 1917 it was held that their execution 
was not proved. As regards the plea of 
satisfaction of the mortgage of 1914 out 
of the consideration of tho mortgage of 
1917 it was held that tho mortgagee 
Ratanlal did not pay off mortgage of 
Kawarangrai but that the Defendant Ko. 

1 borrowed the amount from Balanlal 
and bimseif redeemed Ibo mortgage of 
Kawarangrai by payment of Rs. 3,854, 
and that consctiuently tlio case was not 
covered by S. 74 of tho Transfer of Pro- 
perty Act. In this view of the case the 
first Court held that the Defendant Ko. 3 
could represent only tho subsequent 
mortgagee Raiatilai and not tlio prioi 
mortgagee Kawarangrai and as sneb was 
not entitled to be ‘redeemed. Tho plain* 
tiff was accordingly granted a decree for 
sale of tho mortgaged property under 
O. 34. R. 4. Civil P. C. 

.Against this decree tho Defendant Ko. 

2 appealed to the Court of the District 
.ludgo, Akola, and uJ’gcd that the decieo 
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in plaintiff’s favour should have been 
made conditional on his redeeming the 
prior mortgage of Mawarangrai. The 
learned District Judge held that in the 
absence of any evidence as to tlie due 
execution and attestation of the mortgage 
bond of 1914 the defendant was not enti- 
tled to call upon plaintiff to redeem it. 
The District Judge agreed with the lower 
Court in holding that it was the Defen- 
dant No. 1 and not Eatanlal who paid 
Bs. 3,854 out of the consideration of the 
mortgage of 1917 in satisfaction of the 
prior mortgage. The appeal was accord- 
ingly dismissed. The appellant has 
therefore come up in second appeal. 

It is urged that the Courts below have 
unnecessarily called for proof and gone 
into the question of the existence and 
validity of the prior mortgage of 1914 in 
view of the fact that the ]i]aintiff' 
although expressly invited to redeem tho 
prior mortgage refused to do so and 
failed to ask for an amendment of tho 
plaint so as to convert his .suit for sale 
into one for redemption of tlie prior 
mortgage also. I tliink thi.s contention 
must prevail. What is meant by this 
contention is that whatever decision has 
been given in this case should be treated 
as wholly unnecessary for tho proper ad- 
judication of the s\iit as laid and there- 
fore not binding as between tho parties, 
inasmuch as, under law, it is open to a 
second juortgageo to sue for and obtain a 
idecrce for sale of the property covered by 
his own mortgage without impleading 
the prior mortgagee of the same property; 
the effect of a decree based on a 2url 
mortgage is only to direct sale of such 
rights of the mortgagor as existed at 
tho date of that mortgage, tlie rights 
of tlie prior mortgagee being in no 
way affected by it. Tho property 
is necessarily sold subject to the 
pre-existing rights under the prior mort- 
gage. This was really the simple iiatujc 
of tly^ plaintiff’s s\iit and would have also 
been tho scope of the decree he asked for 
in tho plaint. If ho had reason to think 
that the prior mortgage of 1914 was 
cither non-existent or fictitious or invalid 
for any reason, it was open to him to 
challenge it and ho might have framed 
his suit differently and asked that a 
decree directing sale of tho property free 
of the so-called prior encumbrance be 
passed in the suit, and in that case, if tlie 
defendant who relied upon tho prior 


mortgage had failed to i)VOyo it, the 
plaintiff would have been entitled to a 
decree directing the sale of the property 
free of the prior encumbrance. But as 
such is not the case here, tho adjudica- 
tion is wholly unnecessary. IMevely 
because the parties have chosen to go 
into the Jnattcr of tho existence of the 
prior mortgage and the Court inadver- 
tently decided it, the i^rosent suit lias not 
and cannot be deemed to have been con- 
verted into a combined suit for sale and 
redemption, inasmuch as there is no 
amendment of the plaint or payment of 
the necessary Court-fee to cover such 
reliefs. The decision in a suit must 
ordinarily depend upon tho nature of the 
relief asked for in the plaint. In the 
absence of any amendment of the plaint 
I am not prepared to go to tho length of 
holding that the plaintiff intendotl to 
ask for or tho Court was empowered to 
grant a decree directing sale of the pro- 
perty free of the prior mortgage of 1914 
which is really the effect of the present 
decision. If tlie iiarCies had been careful 
enough, at tlie earlier stage of the case, 
the scope of fhe suit could and would 
have been defined witli precision, and the 
defence ba^-e.l on tho prior mortgage left 
over for future adjudication and the un- 
favourable decision avoided, unless tho 
plaintiff had secured tho leave of tlio 
Court to amend tho plaint and asked for 
tho apiiropriato relief, namely, that tlio 
property be sold for satisfaction of nob 
only his own mortgage but also of tho 
prior mortgage, lio may have to redeem, 
or, in tho altomati vc, that the proj)crty 
be sold to satisfy his mortgage free of the 
first mortgage in tlio event of tho same 
not being established or being found to bo 
invalid; cf. Laviiian v. Ja’ioo {i). 

1 thovofore hold that Defendant No. 2s 
failure to c.stablish tho mortgage of 1914 
here does nob preclndo liim from ostah- 
lisliing it as against tho present plaintiff’ 
whenever the necessity to rely upon it 
miglit hereafter arise. It may be perti- 
nent to point out hero that this case is 
analogous in piinciple to a case, where it 
is lield that a<liudicatiou on the question 
of title in a suit for possession based on a 
contract of lease on the ground that the 
tenancy has coino to an end, does not 
operate as res jvulicata in a subsequent 
title suit brought to eject the same defen- 
dant as a trespasser; Haynaswami Ai/i/ftr 

U> A. 1. U. i'JJi Nag. 1,. K. l'J7. 
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V. Vuthinatha Ayyar (2), quoted -with 
approval in Gopala v. Ania (3). 

•' In short, the position is that, so far as 
the prior mortgage of 1914 is concerned 
the rights of the parties must, in spite of 
the present unnecessary adjudication, be 
deemed to be still undecided. Viewed in 
this light the decree passed against the 
Defendant No. 2 does not touch him 
except ns regards its operation against 
such interest as he has acquired qua 
representative of the subsequent raort* 
gagee of 1917, as well as the mortgagor, 
so far as it directs the sale of the equity 
of redemiition left in Defendant No. 1 at 
the date of the plaintiff's mortgage of 
1916 which he cannot dispute. The 
decree appealed against must therefore 
stand good against him, but in order Co 
avoid future disputes I think it desirable 
to declare that it will not prejudice any 
rights he may have and may hereafter 
establish on the basis of the alleged 
prior mortgage of 1911. 

In this view of the case it is nob 
necessary for me to decide the question 
how far the lower appellate Court was 
or was not justified in rejecting the 
.ippellaDt’s petition dated 28-11-23 for 
admittiug additional evidence at the stago 
of appeal. Although I uphold the above 
contention, it has nob the effect of re- 
opening the decree appealed from. The 
appeal therefore fails on its merits and is 
dismissed. As I think it was open to the 
appellant to avoid this unnecessary ad- 
judication in the trial Court itself by 
taking proper steps. I direct ho shall boar 
all the costs of this appeal. 


A ppcal i.tsed. 

(J) Iiooyj -20 Mad. 7G0=iy ‘m. l. J."4iU 
(S; [IWG] 2 N, r.. R. 'M. 
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KiNKiiRm-:. A. J. C. 

Ahdur Hahnn Accused — Applicant. 

V. 

Kmperoi — Kon-appUcant. 

Criminal Revision No. 297 of 1926. 
Decided on 19th August 1920. . from the 
decision of the Dist. Mag.. Nirnar, D/- 8tli 

.)nnn 1926, in Criminal Ca‘^e No. 74 of 
1926. 

i'oial Ctnlc, S. 411 — "Knoiiutif! or ^mvhig 
loicUeve” — i’rocccitf^Oii must 2 »'ove /nets 
ftotn vhich such hnowicihjc can bc presutued. 

'I'lio ktiov>!ud/ji* or belief which required to 
be e^tablislicd in order to bring the ease under 


8. 411 implies the existance and the presence 
of faots or circumstances from which the accused 
was either made aware or ought to have b^n 
made aware of the nature of the propertv. It 
may be sufficient to show that the circum- 
stances were such as to make him believe that the 
property was stolen. The word ‘’knowledge” 
meaus a meatal coguition aud not necessarily 
visual perception. It implies a notice to the 
Receiver, of such facts as could uot but have 
led him to believe that the property was stolen 
aud could uot but have been dishonestly obtained. 
It therefore lies on the prosecution to 
prove the i>resouce of cartain facts from which 
the accused might have drawn the inevitable 
conclusion that the property was stolen property. 
It is not sufficiout in such a case to show that 
the accused person was careless or that he bad 
reason to suspect that the property was stolon or 
that he did not make sufficient enquiry to ascer- 
tain whether it had beeu honestly acquired : 
0 Dorn. 402. Foil. [P. 41, 0. Ij 

Fida Hussain — for Applicant. 

Order. — The applicant Abdur Rahim 
was with on© Hurmatbi cliallanedby the 
ix>lica under S. c80 of the I. P. C. 
for theft of the complainant’s articles, 
namely certain ornaments worn on her 
person by Mb. Hurmatbi. The trying 
Magistrate convicted him under S. 379 and 
sentenced him to three months rigorous 
imprisonment. He therefore went up in 
appeal to the District Magistrate, Nimar, 
against the conviction and sentence. 
The District Magistrate was of opinion 
that there was no evidence on record of 
the accused Abdur Rahim having com- 
mitted the theft himself. He expressed 
the view that it was more ju’obable that 
the earring was worn on her person by 
Mt. Hurmatbi and that she gave it to 
him, and that sho was guilty of theft 
whon she ran away with the belongings 
of her husband including the earring. In 
this view of the case he thought that the 
proper section under which tho accused 
could be convicted was S. 411, I- 
P. C. instead of S. 379, aud thinking ho 
could, under S. 237 of tho Criminal P. 0-, 
alter the conviction from S. 379 to 9. 411 
of the I. P. C. maintained the sentence 
and dismissed the appeal. 

It is against this decision of the Dis- 
trict Magistrate that t)io present appH" 
cation for revision is made. It is argued 
before mo that what Mt. Hurmatl)!, tho 
wife of the complainant, had worn on 
her ]ier.son was not stolen property in her 
hands, and if the applicant received it he 
did not therol)y become a receiver of tlie 
stolon property, and further that in 
order to sustain the conviction under 
S. 411 it was necessary to tho Court to 
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come to a finding that he had knowledge 
or belief that it was stolon property ; in 
other words, it has to be found that the 
receiver received the identical property 
with the knowledge or belief that it was 
stolen. It is pointed ont that the com* 
plainant himself admitted in his deposi- 
tion that the ornaments were given by 
him to Hurmat])i at the nika and that 
the applicant had therefore no reason to 
believe that Hurmatbi was possessing the 
ornaments as property stolon from her 
husband’s possession, but on the contrary 
he had reason to believe that she was 
the prima facie owner of the ornaments 
admittedly gifted to her at the nika. The 
knowledge or belief which is required to 
be established in order to bring the case 
under S. 411, I. P. G. implies the 
existence and the presence of facts or 
circumstances from w’hich the accused 
was either made aware or ought to have 
.been made aware of the nature of the 
[property. It may bo sufficient to show 
that the circumstances were such as to 
make him believe that the property was 
stolen. The word “knowledge” means “a 
mental cognition” and not necessarily 
“visual perception.” It implies a not ice to 
the receiver of such (acts as could not 
bxit have led him to believe that the pro- 
perty was stolen and could not but have 
been dishonestly obtained. 

It therefore follows that it lies on the 
prosecution to prove the presence of cer- 
tain facts from which the accused might 
have drawu the inevitable conclusion 
that tlic ornaments in question worn and 
possessed by Mb. Hurmatbi, the wife of 
the complainant, w’ero stolen property as 
dcHncd in S. 410 of the I. P. C. lb 
was therefore nocesssry for the prosecu- 
tion to establish and for the District 
Magistrate to find, whether in this parti- 
cular case, the circumstances wove such 
that the accused, as a reasonable man, 
must liave felt convinced in his mind tliat 
the property with which ho was dealing 
must bo stolon property ; cf. Em- 
press v. lianrjo Tim.tji (1). As observed 
by Molvill, .1., in the aforesaid case it is 
not sufficient in such a case to show that 
the accused person was careless or that 
ho had reason to suspect that the in-o- 
porfcy was stolon or that ho did not make 
sufficient enquiry to ascertain whether it 
had been honestly acquired In Sama- 
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chart. In re. (2), which was a case under 
S. 414, I. P. C., it was held that in 
order to convict an accused person under 
S. 414, I. P. O, it is necessary that 
the property subject to the charge was 
stolen property and further that the ac- 
cused should have known or had reason to 
believe that it was stolen property which 
they were trying to conceal or to make 
away with. Thus, it will bo seen, that it 
is of the very essence of an offence under 
S. 41X orS. 414 that not only the property 
must be ‘stolen iiroperty’ but that the 
accused also knew or bad reason to be- 
lieve it to bo stolen property. 

Under those circumstances the ccnvic- 
tion and sentence passed against the 
aijplicant cannot be uphold in the absence 
of a clear finding that the ornaments 
worn and possessed by ^It. Hurmatbi 
were stolen projjerty and that the ac- 
cused knew or had reason to believe that 
they were stolen property. I, therefore, 
set aside the conviction and sentence 
and remand the case with directions to 
frame a proper charge and to ro-try tho 
applicant in a Court of competent juris- 
diction to which the District Magistrate 
may think fit to send him for trial, The 
accused who was on bail in this Court 
shall continue on bail. He is ordered to 
present himself before tho District Magis- 
trate on 2G-8-26 in order that he may 
direct him to tho proper Magistrate to 
have his ro-trial. 

lie-lrhil ordered. 

A. 1. R. rj2i Mud. uou. 
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Kinktikde, a. J. C. 

?Iohviad Snjtit — Dufendaub — .Appel- 
lant. 

V. 

Mt. CJiandhi — Plaintiff — Respondent. 

Second Appeal No. 2G2-I5 of 1924, De- 
cided on 18tii August 102G, from tho 
decree of the Addl. Dist. J., Amraofci. 
D, - 5bh July 1924, in Civil .Appeal No. 98 
of 1921. 

(fl) Tran^ifer of Ptoperfi/ Ac/, S. 41 — 
oicncr must induce bcUef iyi the transferee that 
h's transferrer had power to transfer—Mntation 
of navies does not create title — Mutation. 

It is of the essoucy of S. 41 that the couiluct 
of the real owner must induce a belief iu the 
transferee that his tr.insferrer had to make 


(1) [ISSI] 0 IJotn. 402. 
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the tr.'tnsfcr. Mutation of names by itself 
creates no proprietary title : 31 All. 73 (P. C-), 

Rcl. on. 

Mxitation is merely a statement of the facts 
which exi&tecl as to the possession of the pro- 
perty. Consequently it follows that neither the 
mutation entry nor the entry in the Record of 
Rights can stipjjly the place of a title-deed, and a 
purchaser who acts upon such an entry as evi- 
dence of title does so at his risk ; and it enhances 
the burden of proof which law lays on him to 
prove that he acted in good faith. [P. 42, C. 1, 2] 

(^0 Civil P. C., S. 100— ‘Finding of fact. 

The finding as to absence of reasonable care 
and good faith is a finding of fact. [P 42 C 2] 

A. T’’. Khare ancl W. B. Pendharicar — 
for Appellant. 

Cr. L. Snhhcdiir — for Resiionclenfc. 

Judgment. — One Sirdarkban, wlio 
owned Survey No. 23 of moii;5a Sbiraj* 
j<aoD, died several years ago leaving be- 
hind two sons Samdarklian and Maste- 
kban and one daughter named Chandbi 
who is idainLiff-respondent in this case. 
The two lu'otliers sold tbe field to one 
Baliram on I'Jtb February 1922 and 
Baliram sold it to dcfondant-apiicllant 
on lOtb February 1923. PiaintilV claims 
l/oth share in tliat field. The defen- 
dant urged in tlie first Court that tbe 
plulnlill s claim was barred by limitation 
and aNo to ]jrotection under S, 41 of tlie 
'L'ransfer of Properly Act. Tlie defence 
luevailed in tlie first Court and the suit 
was di’^missod and tlie plaintilT tliorcfore 
wont up in appeal to tbe Additional Dis- 
trict .ludgo, Amraoli. Tbe Additional 
District .Judge allowed tlio plaintiff’s 
appeal and decreed the claim. Jt is 
against this decree tliat tbe defendant 
has come up in second apiical. 

Tbe .\d<litional Di^jtiict Judge formu- 
lated t.ho following points for considera- 
tion as being necessary lo be cstahlishod 
in a coming under S. 11 of the 

'L'ransfor (»f Projio' ty Acd . Tlie trans- 
feree has fo prove : (I) that the real owner 
allowed another person to bold himself 
out as (ho owner of the field ; (2) tliat the 
transferee purchased it for value from 
tbe ai)i)arenb owner in the belief lliat bo 
was (be real owner, and that Ibo real 
owner has to jirovo (3) citlior direct or 
constructive notice of the real title, or 
( 1 ) circninstances wliicb wouhl jnifc the 
l ransf<’rcc on inquiry which if luosecutcd 
with duo care and attention, would lead 
to the discovery of tbe real titlo. 

It will thus be soon that it is of the 
essence of S. 11 that the conduct of (lie 
j cal owner must induce a belief in the 
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transferee that bis transferrer bad powerl 
to make tbe transfer. The AdditionaP 
District Judge was right in the view 
which be took that mutation of names 
by itself created no proprietary title : sec 
Chohhey Singh v. Jote Singh (l). Muta- 
tion is merely‘a statement of the facts 
which existed as to the possession of the 
properl y. Consequently it follows that 
neither the mutation entry nor the entry 
in the Record of Rights can supply the 
place of a title-deed, and a purchaser who 
acts upon such an entry as evidence of 
title does so at his risk , and it enhances 
the burden of proof which law lays on 
him to prove that he acted in good faith. 
If the title of tlie transferrers was based 
upon mere prior transfers and they had 
tlie custody of the title-deeds showing 
them as the apparent purchasers of the 
property, the matter would have been 
different, but here the title was by in- 
boritanco from a father and it was in- 
cumbent on the transferees to have used 
reasonable care in ascertaining whether 
the transferrors were the only jiersons on 
whom inheritance devolved or there were 
some other co-heirs including females. 
The fact that the transferrors were 
Mahomedans ought to liave put the 
present defendant and bis predecessors 
in interest on enquiry as to whether 
(here was a female heir in addition to the 
two transferrers. Tlio lower apiiellate 
Court lias given very good reasons for 
bolding that the original purchaser 
wholly avoided tlio knowledge of the 
vendor’s title. This was nothing short of 
wilful abstention from enquiry upon a 
crucial point which affected the degree 
of roasonahlo care and good faith, which 
is necessary to be ostahlislied by a person 
claiming tho protection of S. 41, Transfer 
of Proiiorty .\ct. Tho finding as to 
absence of reasonable care and good faith 
on tlie iiaiT of tlio apiiellant and bis pre- 
decessor is a finding of fact and I cannot 
go behind it in second appeal. 

Tliero is yot and her reason why I 
Rboitld 1)0 disiinclincd to interfere in 
second a]ipeal, and it is that the present 
appellant has, on the facts found, failed 
tj jirovo that the possession of tho plain- 
tiff’s two brothers was in any way adverse 
to her knowledge for over 12 years prior 
to the suit. On tlio contrary the lower 
appellate Court’s finding is that iirdil 

a) IXDO'Jjai AU.’va^r l. C. TGi>=3ir’l. A. 3® 
(P. C.). 
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Baliram imvcbased the field in 1922, 
plaintitt' was in constructive possession 
cf it through her brothers. In any case, 
the jJossessioD of the brothers was equi- 
vocal until 1922 and it was the present 
defendant’s duty to show that it had 
become adverse long prior to that. Under 
these circumstances no proper case is 
made out for interference in second 
aiipeal. 

Tlie appeal fails and is dismissed with 
costs, 

AiJpeal disviissed. 
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Kli^KHEDE, A. J. C. 

A/i. Ya&hodi — Accused — A]ii ellanf . 

V. 

KintrEm pero) — Opposite party. 

Criminal Appeal No. 57-B of 1920, 
Decided on lOth August 1920, from the 
judgment of the S. J., Akola, D/- 21st 
.lune 1920, in Sessions Trial No. 14 of 
1920. 

I'rhucnnl trial — Evidence — Vneorroborated 
tc-'llmonn oj a ii'lncsff cfDinnl be dl^bcll icd as to 
totnc accused (nid beUcred at> to olUer.s. 

Tlie uncorrobonited te^linio)iy of a 
^vhich is disbelieved as to otio accu-.cd should be 
discarded also us to the other accused whom ho 
implicated : d 147. Poll. [P 14. C Ij 

A/. B. N i i/offi — for Ai»pellant. 

Judgment. — This is an ai)).cal hy one 
A’ashodi convicted of murdering lier full- 
grown new-born i llegitiniate child and 
s^enteuced to transi)ortation for life. Siio 
is a witlow for the last 10 years. On 
the night of the 29th April 1920 she 
j^avc hirtli to that child after tlio com- 
pletion of the full period of nine months. 
The child was horn alive as tlie medical 
evidence shows, ^^■hilo it lay in the 
compound of her house it was seen alive 
and crying hy P. \V. I, 1*. \V. 2. The 

)uccHcal o^■idonce given *hy P. \V. 0 also 
shows that tlie mouth, oesophagus and 
])harynx were stutVed with eartli, an<l 
some earth was also found in the stoni- 
ach. In the opinion of the Assistant 
to tlio Civil Surgeon fP. W. 0) the d<;ath 
was in all jirohahilitics d\te to sul't’oea- 
tion witli earth in mouth and hack of 
f liroat. The solo question is who mur- 
dered the child. 

It must be mentioned here that the 


appellant had during her husband’s timo 
borne liim two legitimate children, and 
since his death she has liad 3 illegiti- 
mate offsprings. The eldest illegitimate 
offspring is in the Pandharpur asylum. 
The 2nd was entrusted to one woman 
but died later on, and the third is the 
one with whose murder she stands 
charged. It is argued Ijy the appellant’s 
advocate that Yashodi was accustomed to 
the disgrace which was likely to attach 
to her in the eyes of the public for hav- 
ing given birth to illegitimate progeny 
so that it does not furnish a motive for 
her to commit the crime. She was 
already outcasted by the community. 
She had no cause to be afraid of it now. 
Tlien again tlie evidence on record shows 
that one Y’adorao vvho is l^ehind the 
scone has been jfianning with the hcl]) 
of his otlier relations like Hambhaoo and 
Balkiishna and i artisans like the i*at- 
wari, to oust Yashodi from lier I'osition 
as the natural guardian of her legitimate 
son, and that in fact proceedings are 
still i^ending. ThePatwari has evinced 
a very great personal interest in this 
affair. He went out of his way to mako 
the report jicrnonally in the company of 
Yadaorao (sec P. W. lO’s deposition). To 
my mind the evidence of Nathu (as also 
of his wife Kadhi) is highly tainted hy 
liis being in league with the-e people. 
His ovci-anxioty from Ihc morning <4 (ho 
28lh to leave tlie j)reniises and Ihc so- 
called attitude of aT> innocent oulooUor, 
at what occurred, wliich lie assumes, and 
the feigned silence lie mainlaiucd or his 
refusal to make any disclosure to his own 
friends regarding wlialevor Im saw iii 
the night until a new lodging was secvired 
for him and hot haste with which ho 
caused his own furniture to ho removed 
to safer quarters, and aho^e all the 
treriihling state of mind wlncli ho aiul ids 
wife have displayed in order to oscaj o 
from the blame of being concorncil in I ho 
murder of the child aiul ll o damaging 
admis>.^ions they thus made, clearly iioinb 
to the hand of Nathu in the luurder of 
the child, railier thanlliatof Yashodi. 
The Sessions Judge has not given clear 
finding as to tlie i art this man liad 
played in thcaffair«. Nathu’s omission 
to accost the Mahars at the verv time 
when he saw the child crying in the 
compound and to ask them ' to tako 
charge of and keep a watch over it until 
the jiers.jns who, in their anxielN t.j get 
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the earliest news o£ the birth of tha 
child with a view to prevent it being 
killed as soon as it was born, had posted 
the Mahars to keep a watch on Yashodi, 
came to the scene, clearly shows that 
trying to depose in the manner he is 
now deposing as P. W. 1, he is trying to 
screen bis own complacency in the 
matter. The various explaoations he 
gave for not informing others immedi- 
ately are on the face of them clear 

inventions. 

The evidence of the Assistant to the 
Civil Surgeon (P. W. 6) clearly shows the 
utter impossibility of a woman in the 
l^osition of Yashodi being, shortly after 
tlio delivery, able to dig the hard soil 
and make a ditcli about 2 feet deep and 
lift up tho Budlialas and stones etc., and 
keep them on the boy's body and cover 
tiie whole thing again with earth so as 
to prevent detection. Tho investigating 
olhcev (P. W. 7) dearly says that P. W. 1 
and P. W. 2 !iad not told him that they 
Yashodi or Doorao near the child 
wliile it was crying. The Sessions Judge 
has in fact observed that there is notliing 
to show who dug the pit. He lias also 
disbelieved Natluis deposition wherein 
ho said that ho liad seen Deorao and 
Yad'.odi going to tho place where the 
child was seen crying. In view of the 
non-disdosuro of this jneco of informa- 
tion by him to the investigating officer 
(P. W. 7), if Nathu was held unreliable 
in vc?poct to one accused I do not see 
any reason w!)y ho should have been 
held by tho Sessions Judge to be reliable 
ill respect of the appellant : cf. b 
Laltore Law Journal jiago 117, at page 140, 
Iwliere under similar circumstances, 
[tiie uneorrohoraled testimony of one 
jwituGss which was disbelieved as to 
lone accused by tho Sessions Judge was 
idiscarded by the High Court also as to 
jtlie ot hor accused whom ho implicated. 

'.(‘ho Sessions Judge has himself dis- 
believed Uio iirnsccution evidence ten- 
dered to show that Yashodi pointed out 
1 ho hniial jilaco to the Paachas or to the 
Police Hulrinsiiector. Then again the 
So^'ions Judge does not seem to attach 
any im])orta!ico to tho unsigned stute* 
nicnt (ICxhiIjit r-l)of Yashodi recorded 
by li»o Patwari. Tho cvidonco of tho 
Palwari and of Ihanibhaoe disclosos cir- 
o Dustiinces which clearly detract from 
ihfi \ ah '0 to ho attached to it. I ignore 
it as inadnii‘'il)lo under S. 2o of tlie 


Evidence Act, inasmuch as in the admit- 
ted exhortation to speak the truth there 
is inducement that the deponent will 
escape the penalties of Jaw and it was 
made virtually in the presence of Bai* 
krishna (P. W. 10). 

I therefore liold that the prosecution 
has failed to make out that the child was 
murdered and buried by Yashodi. 

I am not consequently prepared to 
uphold the conviction of Yashodi on the 
evidence of imrtisan witnesses like Nathu 
(P. W. 1) his wife Radhi(P. W. 2). 
Rambhaoo (P. W. 5), Laxman Patwari 
(P. W. 8) and Balkrishna (P. W. 10) who 
appear to liava made common cause 
against Yashodi. The appeal is allowed 
and the appellant is ordered to be set 
at liberty. 

Appeal allowed. 
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Hallifax, a. J. C. 


Gauri Bai and others — Plaintiffs — Ap- 
pellants. 


V. 


Gatja Bai — Defendant — Rospondeut. 

Second Appeal No. 490 of 1925, Decid' 
ed on 8rd September 1926, from a decree 
ot tho Addl. Dist. J., Raipur, D/- 29fch 
July 1925, in Civil Appeal No. 120 of 
1925. 

(a) Hindu Law— Widow-Surrender need 
not be iy a written and registered instrument^ 
Registration Act, S. 17 — Transfer of Property 
Act. 


Thoro is nothing in the Registration Act 
which requires any particular trunsactiou to bo 
recorded in writing ; that Act requires only that 
when certaia trausacLious .are so recorded the 
writing shall be registered. Nor is there any- 
thing iii the Transfer of Property Act or in any 
other law, requiring that a more oxtiuguishmeot 
of an interest in immovable property shall bo lu 
writing. A surrondor by Hindu widow of hot 
interest is not a transfer of .any kind, but i» 
merely an abandonment of an interest, which the 
next reversioner taU-s in his own right and not 
because anything is convoyed to him by 
widow. Such an abandomneut can be enoct£» 
witiiont a written instrument though if OBO i* 
executed it would undoubtedly require registra- 
tioi), under S. 17 of tho Registration Act : 42 LC- 
li;i0. Ai)pr. [P 45, C 2 : P 16, C IJ 

(6) llin .1 j^aiv — Widow — Surrender. 

An agreement by widow to surrender her in- 
terest in return for a place of residence and an 
allowance of corlaiu amonut per month for a 
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mainteaanco iseffoctive as a valid surrender : 42 
Mad, 523 (P. C.) and 4S Cal. 100 (P.C.), Rsl. on. 

[P 4G C 1] 

, J. C. Ghose — for Appellants. 

B. K. Rose and P. N. Ritdra — for Res- 
pondent, 

Judgment. — This )udf?ment in this 
appeal by the plaintiffs Gauri Bai and 
others, will govern also the appeal by 
the defendant, Gaya Bai, against the 
same decree (S. A. No. 494 of 1925). The 
appeal of the plaintiffs is only against 
the decision that their claim to recover 
the occupancy holding is barred by time. 
It was pleaded 'by the defendant that 
Ram Asra sold this holding to Motilal in 
March 1921, with the consent of the 
landlord, and if that is true the claim is 
not only barred by time but untenable 
otherwise. There is no finding on this 
plea in tho lower appellate Court, tlie 
learned Judge preferring to hold that the 
claim is otherwise time*bavred, even if 
the plea is untrue. It is perhaps open to 
doubt whether time would begin to run 
against the reversioners before the second 
marriage of Bati Bai. if Motilal took 
possession after the death of Ram Asra, 
and it is advisable to examine the evi- 
dence on the plea of sale by Ram Asra, 
in order to make sure that the question 
of law does arise before discussing it. 

Ram Asra die<l on the 26th of .June 
1921, and his widow Bati Bai married 
again in May 1922. The defendant, 
Gaya Bai, stated in her pleadings that in 
March 1921, Ram Asra transferred tho 
occupancy holding in question to Motilal 
in lieu of Rs. 300 due to him. It is 
beyond doubt that during the agricul- 
tural year 1921*22 Motilal was in posses- 
sion of tho holding and paid no rent for 
it to Ram Asra’s widow, whether ho was 
in possession for her or for liiraself. 
Deodhar Singh Kurmi (D. W. No. l) is tho 
brother and mukhtiyar of the lambardav 
of tho patti in which tho holding lies. 
He says he witnessed the alleged sale by 
Ram Asra, and took tho rent for the year 
1921-22 and tho following year from 
Motilal and that for 1923*24 from his 
widow Gaya Bai, passing receipts to 
tliem as the tenants of the land. 

Evidence of the sale having taken 
place in their presence, wliich on the 
face of it is perfectly credible, is given 
also by Budhram Kalav (D. W. No. 2) a 
tenant ol tho same village, 'and Dani 
Kurmi (D. W. No. 9), a tenant of a neigh- 


bouring village and Ram Asra’s father-in- 
law, and there is nothing at all on fciio 
other side to rebut it. The finding seems 
inevitable that Ram Asra did sell the 
holding to Motilal in March 1921, with 
the consent of the landlord, and the 
plaintiffs’ appeal must fail. 

In the appeal by the defendant Gaya 
Bai we are first concerned with tho mat- 
ter of a surrender of tho estate by Gauri 
Bai, after she had inherited a life-inte- 
rest in it from her son Ram Asra, so that 
it passed to Motilal who was then the 
next reversioner. This is ordinarily, but 
not quite correctly, called a surrender 

to ” the next reversioner, though 
it might bo said to bo in his favour. 
The life-owner merely puts an 
end to her own interest, and the 
estate lies there to be taken by \Yho.^o- 
ever chooses and has a right to do so. 
The matter is not without importance as 
will be seen later. It was found in tho 
fii*st Court that Gauri Bai did orally 
make such a surrender of her interest in 
tho estate in favour of Motilal, but tho 
learned Subordinate Judge was of opiniou 
that she retained so much of it as to 
make it invalid, as it was not an aban- 
donment of hor entire interest, la 
appeal the making of the surrender was 
apparently accepted as a fact, and the 
Court also accepted 

tho proposition th;vt it the siirrenclor were 
otherwise valid tho retention of small prop'jrtv 
like two houses aud utensils would not uialij Ic 
invalid.” 

The learned Additional District .Jiuigo 
was, however, of opinion that such a 
surrender could only ho offeoted by a re- 
gistered instrument in writing, for the 
reason that 

the e.'.t.itc is admittedly worth more than 
R<. 100 a-id the surrender meant an acceler.iticn 
of the estate but at tho same time it operated to 
extinguish the widow’s life-interest in the pro- 
perty and as such it could not be valid unless it 
was effected by a registered iiistrumeut. 

There is nothing in tho Rogistra'don 
Act, of which the learned .Judge was ap- 
parently thinking, wliich requires any! 
particular •transaction to be recorded in! 
writing ; that Act requires only that! 
when certain transactions are so recorded! 
the writing shall bo registered. Nor is' 
there anything in the Transfer of Proper- 
ty Act. or, as far as I am aware in any! 
other law, requiring that a more ex- 
tinguishment of an iutoresfe in immov- 
able property shall be in writing, Tho 
surrender with which we are concerned 
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,as has been said already, was not a trans- 
ifer of any kind, it was merely an aban- 
donment of an interest, >which the next 
reversioner took in his own right and not 
because anything was conveyed to him 
!by the widow. Such an abandonment 
lean be effected without a written instru- 
ment, though if one is executed it 
would undoubtedly require registration, 
under S. 17 of the Registration Act. 
^Vith the reasons stated for accepting 
this view by the Madras High Court in 
Sati/dlalsfimi Narayana v. Jayanna- 
dham (1) I am in respectful agreement. 
This pro]iosition was accepted by the 
learned advocate for the plaintiff’s, but 
he foil back on the contentions that the 
alleged oral surrender of lier life estate 
by Gauri Bai has not been proved, and 
that anyliow it would l)e inoperative 
because it was not a surrender of the 
whole of hei’ iulevesl. On the question 
of fact, on which no landing was given in 
the lower appellate Corut the evidence is 
as follows. (The judgment here dealt 
with the evidence and held that Gauri 
Bai did make the alleged oral lelin- 
quishment of her interest in the 
estate she inherited from her son 
Rain Asia and proceeded.) There re- 
mains the question of the completeness of 
the abandonment of her interest in the 
estate by Gauri Bai. f^he was allowed 
to retain what is called two houses, bub 
was a]ipearently only one residence con- 
sisting of two Imildings in one enclosure, 
and Motiial promised to give her annual- 
ly 2 t kliandis of dhan. one of unhari and 
Rs. 2-u in cash, roughly Rs. 300, for lier 
maintenance. Slio was also, of course, 
allowed to keej) a few pots and pans. Tlie 
law in respect of sucli a surrender is sol 
out by the Privy Council in Itanynsami 
Goandtin V. Nnehio ypa Gounden (2), 
wliore their Loidshijis said that it “must 
be a hona tide surrender, not a device to 
divide the estate with the revcrsioner.s.” 
In tlio later case of Surfsluvar Misser v. 
MaliesUrmti yiisrain (-0 tlie widow 
sii i rendered the estate on condition of 
being “ granted " (whether for her life or 
aljsolutely doe.s not ujipear) a hundred 
liiglias of land l)y the reversioner who 
took the estate. Tliat was hold not to 

'dV nTuT'i ai M. li. Ji L7^. 7U5-42 
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be a device to devide the estate with 
him, but only a reasonable provision for 
her own maintenance. 

It is to be noticed that in the presenti 
case the only part of the estate retained 
by the widow is the residence in the 
village, even if she has become the owner 
of that residence and is not merely al- 
lowed to live in it. A place of residence 
in a village such as Anda would certainly 
nob be so much of the estate as would 
make the relinquishment of the rest 
anything Jess than complete, in the sense 
in which that terra must be used here. 
It is, of course, true that an agreement to 
give the widow an allowance for her 
maintenance might be really nothing but 
a device to divide the estate.” But it 
could not be regarded in that light un- 
less it w'as unreasonably large and it has 
never been suggested that Gauri Bai 
could maintain herself even in reason- 
able comfort witli less than Rs. 25 a 
month and a rent-free residence. 

I hold, therefore, that the oral surren- 
der of her life-estate by Gauri Bai was 
complete ami valid* and Motilal became 
the owner of the estate ^Yh6n she made 
it. In this view of the case it is not 
necessary to discuss the matter of the 
refunding to the defendenb of the 
Rs. G'3o-d-5 (not Rs. 517 as stated in 
both lower Courts) i^aid by Motilal in 
satisfaction of debts recoverable from the 
estate after Gauri Bai had put him in 
possession of it, though it is hard to see 
how the plaintiffs could be entitled to 
take the estate without making that pay- 
ment. The decree of the lower appellate 
Court w’ill be set aside and in its place a 
decree will issued dismissing the suit. 
The idaintiffs must pay the whole of the 
costs of both parties in all three Courts. 

A consolidated pleader's fee of two 
bundled rupees will he allowed for the 
two ap 2 ieals to this Court. 

Appeal allowed. 
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Kinkhede, a. J. C. 

Sheodiii — AccusecT — Applicant. 

V. 

Mt. Jam III — Kon* Applicant. 

Criminal Revision No. IGS oE 1920, 
Decided on 13th May 1926, fiom the 
judgment oE the Dist. Mag., Mandla, 
D,'* lObh February 1926, in Criminal 
Appeal No. 6 oE 1926. 

tit Penal Code. S. 355 — Prosecution must prove 
absence of grace and sudden 2 >'‘ococation — Din- 
txirbimj an orthodox Hindu Brahmin in his 
prayer is suj^icient to cause grace and sudden 
provocation. 

la order to prove that assault by the 

accused was machj with i.it oit to dishonour a 
woman, absence of grave and sudden provocation 
has to be proved. 

The accused, an orthodox Hindu Brahmin, 
took his bath and was sitting on a stouc in the 
utidst of a stre.im offering his prayers. While 
ho was so reciting hi?, prayer, a low caste woman 
passed through the strsanr at such close distance 
from that place that the surface of the water 
got naturally disturbed and some particles of 
water fell on his body. The accused was upset 
and after some exchange of abuses the accused 
caught hold of the woman's band. 

Held : that the accvisod acted under gr.avo and 
sudden provocation and was not guilty under 
S. 355. fP. 47. C. 1, P. 48. C. 1] 

A. V . Khare aucl U'. U. Pendkarhai — 
Eoi' Applicant. 

V ithalrao Kale — Eor Non-Applicant. 

Order . — The applicant who is an 
orthodox Hindu l)elonging to the re- 
generate cla‘?s of Bralmiins had taken his 
usual bath and was sitting on a stone in 
the midst of a stream otToring his prayers. 
While ho was performing his sandhya 
wandan and meditating on the object of 
Ijis worship and reciting some ijrayor, the 
non-applicant, a losv caste woman, passed 
through the stream at such close dis- 
tance from tliat place that the svirface of 
the water got naturally disturbed and 
some particles of water fell on his body. 
The contact of such water particles causes 
pollution and necessitates the taking of a 
fresh bath l)efore the prayer can 1)0 coin- 
Ijloted. This necessarily causes a break 
in the continuity of the prayer which is 
a vary essential oleiTient in all prayers as 
the belief prevails that the merit earned 
by the prayers offered is lost if there is a 
break in them. Such interference or 
break in one’s prayer ought to upset not 
merely a hasty or hot-tempered iiorson, 
but oven any person of ordinary sense 


and calmness ; and I dare say every iier- 
son with a religious turn of mincl wo\ild 
naturally resent it. There was besides 
an exchange of abuse and this provoked 
the accused a great deal. The trying 
Magistrates have after rejecting what- 
ever exaggeration there was in the story 
told by the complainant, dolinitely found 
that the accused acted under provocation 
when he caught hold of the complainant’s 
hand. 

The District Magistrate being of a 
different religion could not be expected 
to know much about the feelings and 
religious susceiitibilities of an orthodox 
Hindu Brahmin, and he naturally failed 
to properly appreciate the force of the 
finding of the trying Magistrates that tlie 
accused acted under provocation. As he 
has in a somewhat sketchy judgjnenb 
confirmed the findings of the trying 
^lagistrates, I take it Uiat he also held 
the i>rovocabion proved. 

In the circumstances of the case, the 
provocation must necessarily have been 
grave and sudden when we take into con- 
sideration the condition of mind in which 
the offender was at the time the same 
was caused to him. I am entitled to 
Ijresmno that the condition of the mind 
of the accused must necessarily have then 
been such as gave him adequate cause to 
act in the manner he did. with duo 
regard to decency and to the fact that the 
parson who offended and disburljed him 
in his religious pursuits, was after all a 
woman. According to the linding.s ho 
simply caught hold of her hand. Ho 
must have then felt the necessity of 
curbing at once Lha insolent behaviour 
and the al)Usivo retort which she gave 
him and he must have felt himself suffi- 
ciently jiistihed in thinking that the best 
way to curb or check her was to catch 
bold of her hand to attain that object 
and to make h.;r feel that he could nob 
be so trided with hy her. If the person 
insulting him had been a male, I fancy 
he might have even beaten him or given 
him a sound thrashing. I am not, thoro- 
fore, prepared to hold that, circumstances 
as he then was, ho could have intended 
to dishonour her by catching hold of her 
hand. Such an intention could nob bo 
imputed to him or inferred from the facts 
held pros-ed in the case. In order to 
bring the case under S. 3.'50, I. P C it 
was for the prosecution to establish that 
the accused did not receive grave and 
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sudden provocation from the person 
assaulted. In short, in order to prove 
:thab the assault by the accused was njade 
‘with intent to dishonour Mt. Jumni, 
absence of grave and sudden provocation 
had to bo proved On the findings arrived 
:at such provocation is proved to exist in 
this particular instance of assault. The 
District Magistrate ought to have seen 
that the conviction and the sentence 
could not tlierefore bo sustained on the 
state of the record. 

I therefore set aside the conviction and 
order the fine, if any, realized to be re- 
funded to the applicant. 

Conviction set aside. 
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Hallifax, A. J. C. 

Maharaj Sinr/h Gond — Accused — Ap- 
plicant. 

V. 

Em 2 )ero) — Non-applicant. 

Misc. Petition No. 34 of 192G, Deci- 
ded on 28th Juno 1926, for transfer of 
Criminal Appeal pending before the Dist. 
Mag., Bilaspur. 

(a) Criminal trial — Appeals — Joint trial — 
Criminal P. C., S. 419. 

Appeals by dilTercsit persons convicted by one 
judgment in a joint trial may be heard together, 
but they must be made separately. .-[P 48 C 1] 

(t) Crlntinal P. C., 8. 52C — Transfer of ap' 
peal jointly filed — Separate application Is not 
necessary. 

A separate application lor transfer of an appeal 
jointly filed by two or more accused is not ab* 
solutcly necessary, though .a joint .appeal had 
been filed. [P 48 C 21 

(c) Criminal P. C., S. 52C — Essentials, 

111 an application for transfer wh.at has to be 
established is a belief in tlic mind of the accused 
person that his case will not be fairly tried. 

[P 48 C 2J 

G. S. Brahmnr alishosa— for Applicant. 

Order.- —The applicant, Maharajsingh 
Gond, and livo ofelier persons wore con- 
victed of rioting by a Magistrate of the 
Second Glass and oadi of them was 
sentenced to rigorous imprisonment for 
six months. On Maharajsingh a fine of 
Hs. so was imposed in addition. They 
all ai)pcalcd to the District Magistrate 
in one petition, which is obviously wrong ; 
appeals by difVoront persons may be 
|heard togctlier but they must obviously 
he made sej)aratoly. "When tho joint ap- 
peal came up for bearing on the 18th 
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May it was adjourned to the Slst of the 
same month at the request of the pleader 
for the appellants. The grounds of the 
request are not stated. 

On the 21gt the pleader informed the 
Court that he proposed to apply to this 
Court for a transfer of the case to some 
other Court and asked *for an adjourn- 
ment for fourteen days, a period which 
he himself specified. An adjournment 
was accordingly granted up to the 4th of 
June. On that day a further adjourn- 
ment was requested on the allegation 
that an application for transfer had been 
filed but no orders had yet been received 
on it. That is hardly surprising as the 
application was not made till the 3rd of 
June. (It may be mentioned that a sepa- 
rate application for transfer was made by 
each accused person, which is not ab- 
solutely necessary, though a joint appeal 
had been filed.) A further adjournmenr 
was properly refused. The appeal was 
heard on the 4th of Juno and dimissed 
on the 7th. Under these cricumstances 
tho applications for transfer have, of 
course, been withdrawn. 

Tho fact and dates stated above show 
very clearly that they were not made in 
good faith but merely for the purpose of 
delaying matters, though what advantage 
there w’as to bo got out of that is as ob- 
scure in this case as in most others in 
which the same tactics are employed. 
Tho reason stated in the applications for 
a transfer also leads to the same conclu- 
sion from its inadequacy. What has to 
be established is a belief in the mind of 
the accused person that his case will not 
l>e fairly tried ; that it will be so tried 
can fortunately bo assumed escei^t in a 
very few cases, and it certainly can here. 
Now it is practically certain that not one 
of tho accused knew anything about the 
remark entered in the Visitors Book of 
the Veterinary Dispensary by tho Dis- 
trict Magistrate as Deputy Commissioner 
on which his apprehension of injustice is 
said to be based. But anyhow all that 
appears in it is that the Veterinary Assis- 
tant had ''recently been tho victim of a 
most unfortunate affair” in tho appel- 
lants’ village which is admitted by every 
body to be true, and that the Patwari 
who is not one of the accused, was pro- 
bably at the bottom of it. The appli* 
cation for a transfer is rejected. 

Application rejected. 
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Hallifax, A. J. G. 

Emperoy — Applicant. 

V. 

Aliosh Eunbi — Accused— Non- Applicant* 

Criminal Bevision No. 286 of 1926, 
Decided on 19th August 1926, reported 
by the Dist. Mag.. Betul. 

(a) CriminaJ Trial — Sentence does not de- 
pend on the section of Penal Code. 

The extent of the proper sentence does not de*^ 
pend entirely or even mainly on the section 
uadci which tho sentence has to be passed. That 
has to be decided on the circumstances of the 
o&ence. [P. so. C. 1] 

' {1) Penal Codex Ss. 323 and 325 — Sente^ue 
under S. 323 may be heavier. 

It is by no means uacommon for an ofienoe 
punishf^ble under S. 323 to require, and get. a 
much heavier sentence than one punishable 
under 8. 325. [P. 50, C. IJ 

(c) Criminal P. C., S. 562— PenaZ Code^ S* 325 
—There is no middle course between imprison^ 
ment and order under S. 662* 

On a conviction under 8. 325, or any other 
section that says imprisonment may be awarded 
with a fine in addition, there is no middle 
course between a real sentence of imprisonment 
• (with or without a fine) and an order under 
S. 662, [P. 50, C. 1] 

Order . — Akosh Kunbi has appeared in 
this Court and pleaded, as he was enti- 
tled to do, that the offence of which he 
has been found guilty was not proved 
and he ought to have been acquitted 
and should be acqxiitted now. 
1 have therefore examined the 
whole record and find tho following facts 
clearly proved. Akosh had a dispute 
with Barkia Kunbi over land, in which 
the latter was victorious and obtained a 
decree in a civil Court though this was 
nob directly against Akosh. On the 
night of tho Ist of April 1926, about 9 or 
10 p. m. Barkia went a short distance out- 
side tho abadi to ease himself and while 
he was squatting on tho ground Akosh 
ran at him with a stick in the darkness 
and bolabo\irod him with it. He struck 
him twice on the head, causing two con- 
tused scalp-wounds on the left parietal 
bone, but, luckily for both of them, no 
fracture of the skull. Uo struck him a 
• third time on the head, causing a bruise 
two inches long on the left temple, 
though Barkia himself is recorded as de- 
scribing this as a blow on the chin. He 
then struck him across the left shoulder 
on tho back of his left wrist and more 
than once on the inner part of his thighs 
1927 N/7 & 8 


aiming apparently at hia testicles. The 
injury to the left wrist was almost cer- 
tainly a fracture of a bone, which re- 
mained undetected on account of the 
swelling. Finally Akosh sat on Barkia 
and set about strangling him, but he 
fled on the arrival of others who had 
heard Barkia’s shouts. 


Barkia had to be carried home. On the 

3rd of April he was taken 'to the Disjen- 
sary at Multai where he remained till 
the 26th, that is for twenty-two days, 
quite unable to follow his ordinary pur- 
suits. In both the Courts below the pe- 
riod during which he was so disabled has 
been taken to be twenty two days. That 
leaves out of account the two days be- 
fore he was taken to the Dispensary, and 
also the injury to ‘the wrist. That, as 
has been said, was almost certainly a frac- 
ture of a bone, probably the radius near 
its lower end, but anyhow on the 7th of 
May, thirty seven days after the assault, 
Barkia was recorded as saying, with ob- 
vious truth : 

All my wounds except the one at the left 
wrist are now healed. I am as yet unable to 
discharge any of my duties. I am a cultivator. I 
caunot plough my fields. I am also unable to 
perform winnowing operations at my khalyan. 

The Magistrate of the Second Class 
who tried the case was of opinion that 
the sentence that should be passed 
under S. 325 of the Indian Penal Code 
was one of rigorous imprisonment for 
three months, and further that the ac- 
cused ought to be bound over to keep 
the j.eace after his release. The taking 
of a bond was clearly proved necessary 
not only by the circumstances of the off- 
ence but also by the conduct of tho ac- 
cused in Court, for which he was fined 
Rs. 30 under S. 380 of the Indian Penal 
Code. The Sub-divisional Magistrate to 
whom the case was referred, was of opi- 
nion that between this offence and one 
punishable under S. 323 of the Indian 

P^al Code there was only tlie technical 
difference that 

the complain.'int was in the dispensary for 21 
days and was unable to follow Iub ordinary pur- 




but he had been disabled for two davs 
before he went there and remained so {or 
at least twelve days after he left, and 
probably many more. On that mistaken 
view of the facts the Sub-divisional 
Magistrate ordered Akosh to executra 
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bond in Rs. 200 with one surety under 
S. 5(52 of the Criminal P. C. 

The extent of the proper sentence does 
'not depend entirely or even mainly on 
itlic section under \Yhich the sentence has 
to he passed. It is by no means uncom- 
jmon for an offence punishable under 
;S. '- ‘23 to require, and get, a much hea- 
!vicr senionce than one punishable under 
‘S. That has to be decided on the 

;circumslances of the oft’ence, to which 
the learned Magistrate seems to have 
given the most perfunctory consideration. 
The p.ro]!ev punishment for this offence 
^vould be no greater if Barkia had been 
ui.~abled for twenty-one days than if he 
had been disabled for ninteen only, nor 
would it be any less in Iho latter case. 

The further reasons given by the lear- 
ned Magistrate in su^q ort of bis order, on 
a reference by the District Magistrate, 1 
am quite I'liahle to follow. They include 
Mie incorrect statement tliat the accused, 
Akosh Kunbi. is a Gond, and seem to be 
ha'-'cd on the idea, sbaiid by the Oistrict 
]\fagi'^trate, tlnit a legal .sentence under 
S. of the Indian Penal Code is one of 
imprisonment for one day and a suhstai.- 
'ial line. That is a mere evasion of the 
law, anrl tlie only los-iblo justificalion 
lor the order i assed under S. 5(52 of tlio 
Ciiminal P. C. would be an ajipreciation 
of tlic im) ossibility of u Court evading 
llic law in that way, togetbe’* witli the 
finding that the facts of tlie case made it 
undesirable lo fiend the offender to pri- 
!son at all. On a conviction xmder S. o2.5, 
jor any other section that says impvison- 
inicnt may bo awardeil witli a fine in ad- 
idition, there is no middle coui-se between 
^a real sentence of imjivisonment (with or 
Iwithont a line) and an order under S. 562 
of the Criminal P. C. 

In the lu'esent case it is ]>eifectly clear 
lhal tin; circumstances would call for a 
■ientonce of imprisonment, even if the 
Inirt ca’ S' d luui not fallen within the 
detinilion given in S. ^20 of the Indian 
V'unal Code. Ako.-»h waylaid Barkia and 
i) 0 a’ him vavagelN'. l)ecau«e lie had failed 
in his alloiniit to rob Barkia of land that 
liolongod to him, and it is due to no res* 
fraint in llio lieating that Akosh was not 
ginlty of murder ; indeed the clrcuin* 
-fauces would easily liavo justified a 
conviction under S. >'07 of the Indian 
f’onal Code. 

The least sentence which seems to me 
to fit all (.he ciroumstancos is one of ri- 


gorous imprisonment for six months and 
a fine of a fifty rupees, with further ri- 
gorous imprisonment for three months in 
default of the payment of the fine. That 
sentence is accordingly passed on Akosh 
Kunbi under S. 562 (b) of the Criminal 
P. C. It is further ordered that the 
amount of the fine, if it is recovered, shall 
be paid to Barkia Kunbi as compensation 
for the injury done to him. 

Sentence x^nssed . 
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Mitchell, O. A. J. C. 

Ganesh and others — Plaintiffs — Appel- 
lants. 

v 

G. S. Khaparde’~-'Deienda,nt — Respon- 
dent. 

Second Appeal Ko. 390'B of 1924, De- 
cided on 24th July 1926, from the decree 
of the Dist. J., Amraoti, D/- 17th Septem- 
bar 1924, in Appeal Ko. 80 of 1924. 

(fl) Transfer of Properly Act. S. Ill (ff)— 
Principle of forfeiture applies to Berar. 

Though S. Ill (g) of the Transfer of Property 
.\ct. does not iipply to agricultural leases in 
BL-rar, yet the principle of forfeiture therciu 
euunciated applies as a principle which should 
euido the Courl.s iu dealing with such matters. 

(P 51. 0. 2] 

(5) Transfer of Property Act. S. Ill ( 5 )— 
Denial, to cause forfeiture must be unequivocal-' 
Ovcrslatcvicnt of ctaivi by tenant is not denial 
ivhere titles arc doubtf ul. 

The repudiation of a landlord's title by the 
tenant would in certain circumstances work os a 
forfeiture. The denial which operates as a for- 
feiture must be by matter of record before 
institution of any suit for forfeiture, aud must 
be in clear aud unmistakable terms. A mere 
overstatement of his case by tenant does not 
amount to denial where the titles were really iu 
doubt. [P. 51,C. 2.P. 62. C. 1] 

(c) Transfer of Property Act, S. 107 — Land 
titles in Berar coyisidoed. 

Laud titles in Berar cannot always be com- 
pared to leases under the Transfer of Property 
Act : the incidents are frequently romnauts or 
(,Id feudal tenures iu which distinctiou between 
l.-ssor and lessee contained iu the Transfer 0‘ 
Propertv Act loses its clearness of outline. 

^ • [P 52 0 ll 

li. S. Goitr, B. R. Jayteani and Y.G- 

Dcshpatide—iov Ai)peilants. 

G. V. Deshmuhh and V. Bose — for Be^- 
poudent. 

Judgment. — This case arises from a 
])rofcracted litigation which began in 1915 
with Civil Suit No. 46 of 1915 in the 
Court of the Subordinate Judge, Elliobp^- 
The predecessors of the present plaintint> 
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sued the jn'esent defendant for possession 
and mesne profits of a certain field. They 
alleged that the defendant’s father had 
got a portion of the field about 1882 on a 
20 years lease, that thereafter he had 
been given a lease for a year of the whole 
field, and then had been holdings the 
field over on the same rent. The defen- 
dant denied specifically and emphatically 
that he was a tenant of the plaintiffs, 
and claimed that the field had been 
given to him in perpetuity on payment 
of the land revenue only, in considera- 
tion of legal advice and other services 
rendered. The Subordinate Judge held 
that the defendant was nob the owner 
but the permanent lo.ssee of the field and 
gave a decree for ejectment on tlie ground 
that during the trial of the suit the 
defendant had denied the plaintitf’s title 
as owners. He granted also a decree 
for arrears of rent. The judgment of 
tliis Court is Ex. P-1 in the present 
record. 

The defendant a]>pealed to the District 
Judge who delivered judgment on 
18-10-18 (copy filed as J-lx. P-(i). He 
held that the denial of '.itlo had not been 
made prior to the suit and could not 
therefore bo a basis of a claim for es'iction 
on the ground of forfeiture. He hold 
further that what had been transferred 
was a right to cultivate the land in per- 
petuity, conditionally on the payment of 
whatever assessment Government might 
charge. Ho accordingly reversed the 
whole decree of the lower Court and dis- 
missed the suit with costs. The plain- 
tiffs then appealed to this Court and the 
judgment of Kotval. A. J. C., appears as 
Hx. P*13. The learned A. J. C. makes no 
definite finding as regards the rent pay- 
able by the defendant to tlio plaintiffs, 
hut he makes a specific finding “that the 
defendant was created a permanent 
lessee.” lie also restored the lower 
Court’s decree for rent. It will be seen 
that the question of forfeiture based on 
the defendant's denial of the plaintiff’s 
title during the course of the trial was 
definitely raised, but was disallowed on 
the ground that the denial had not been 
made before the institution of the suit, 
and did not, therefore, furnish a cause of 
action which co.ild be included in that 
suit. 

The judgment of this Court in the 
previous litigation is dated 29-4-22. The 
plaintiffs renewed the attack on the 27th 


March 1923, and sued again in the Court 
of the Subordinate Judge, Ellichpur, to 
evict the defendant on the ground that 
his denial of their title during the 
currency of the previous trial operated 
as a forfeiture on which they could now 
sue. The learned Subordinate Judge 
held that the denial in the previous suit 
operated as a forfeiture, and granted the 
plaintiffs a decree for possession with 
arrears of rent. The defendant thereuijon 
appealed to the District Judge, who held 
that the denial in the previous suit should 
nob be construed as amounting to a for- 
feiture, and he dismissed the plaintiffs' 
suit, in so far as it related to the claim 
for poisession. The plaintiffs now appeal 
to this Court and claim that the denial 
in the previous suit was clear and un- 
ambiguous and did operate as a forfeiture 
and that the Judge of the lower appellate 
Court has drawn a wrong inference from 
the facts which he himsolf held to ha 
proved. 

As regards these facts there can be no 
possible doubt. A copy of the written 
statement in the previous suit has been 
filed as Ex. P-3, and it most emphatically 
asserts that the defendant liad I)een 
claiming the rights of an owner for many 
years j)ast and still claims them. The 
learned Judge of the lower appellate 
Court has discussed this point in para- 
graph 7 of his judgment and I concur 
with him when Im says ; 

I can conceivfi of no more definite unaniljjguous 
unequivocal declaration of ownership and denial 
of plaintiffs’ title to the land. 

On this finding it is my dutv to apply 
the law of British India relating to for- 
feitures of agricultural tenancies, to 
which the Transfer of Property Act does 
not apiily. At the outset I accept the 
contention of the learned counsel fu • the 
appellants that though S. Ill (gl of the 
Transfer of Property Act does not apply 
to agricultural ie.asos in Ber.ir, yet tlie 
principle of forfeiture therein enunciated 
applies as a principle wlfich .should guide 
the Courts in dealing with such matters. 

I need not refer to all tlio authorities 
cited before mo to this effect but will 
only refer to the latest one which applies 
with special relevance : Vidi/acardhah 
.Sanfjk Cnnipufii/ v. Ayyetpa (1). In this 
judgment it is held ; 

thfit the repudiation of a landlord s hv 

the tenant would in certain circumstanc;' work 

<U A. I. R. 102.5 Bom. 524^:49 Bom.1^2 
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law, but has been adopted by the Courts from the 
law of England and is now embodied in the 
Transfer of Property Act, 1882.. ..The denial 
which operates a forfeiture must now be by 
matter of record before institution of any suit 
for forfeiture, and must be in clear and un- 
mistakable terms. 

This principle of law, neb being a 
«;tatutory rule, must, however, be applied 
by the Courts with due consideration for 
the equities of the case. It would not be 
'^ound to ejitract the rule a? it stands 
from S. Ill (g) of the Transfer of Pro- 
perty Act, and to apply it to agricultural 
tenancies in Berm* as if these tenancies 
wei'o leases under the Transfer of Property 
Act. Leases under that Act are governed 
by S. 107, which would have required 
the lease in the present case to have been 
by a registered instrument. It was in 
fact an oral lease and Kotval, A. J. C., 
in delivering the judgment in second 
appeal in the jirevious suit still finds 
difficulty in giving a clear account of 
its origin. Again, land titles in Berar 
cannot always be compared to leases 
under the Transfer of Property Act ; the 
[incidents are frequently remnants of old 
feudal tenures in which distinction bet- 
Iween lessor and Ic.ssoo contained in 
Ithe Transfer of Property Act loses its 
ielearness of outline. We find inferior 
holders who cannot he distinguished from 
tenants, tenants who cannot be distin- 
guished from inferior holdor.s. superior 
jiropriotors who own nothing hut a mere 
right to a share in the land revenue, and 
iiifoilor holders or ti-nants who own 
everything else. In order Lo come to a 
fair decision in the present caso it is 
nocossavy to oxamino in s-oino detail the 
pleadings and the findings in the fir.st 
suit and so to ascertain and c.xamino the 
circumstances of this caso. 

In that suit tlic plaintiffs claimed that 
the defendant was a luoro annual tenant 
and they souglit to eject him as such. 
To m,*ob this the defendant claimed that 
he was an owner of the Geld, whoso only 
burden was the payment of the Govern- 
ment land revenue thro igh the i)laintifTs. 
The final decision of this Court was that 
the clefendant was a pennanont lessee, 
hut the judgmen'- (Lxhihit P-l-l) through- 
i>ut U'^od such j)hraso-s as **intcntion seems 
to have hoen,” “hut apparently there 
wa-'.” it was apparently in vuow of this, 
"tho plaintiffs appri^irs to have treated," 

J am more inclined to agree with the 
trial Court than tlie lower appellate 


Court,” and so on. The facts emerge very 
dimly that when this land was first 
given to the defendant, there was some 
hope that it might be declared muafi 
land, but that there would be no such 
hope if it were definitely transferred in 
full title to some third party. Accord- 
ingly the plaintiffs’ predecessors gave the 
land in perpetuity to the defendant, sub- 
ject only to the payment to them of the • 
land revenue assessed by Government. 
This Court has already held that this 
transaction was a permanent lease and 
that finding is final. I do not wish to 
challenge it in any way, but I must point 
out that if it had been held that the 
defendant was the owner of the field 
and not the permanent lessee, then the 
practical difference would have been very 
little. In either case the defendant 
would have held subject to the payment 
of laud revenue, and the plaintifi’s would 
have derived no pecuniary benefit what- 
soever. The only possible difference 
would have occurred if the defendant 
had failed to make these annual pay- 
ments ; for, presumably, if he was a 
permanent lessee, the plaintiffs would 
have been entitled to re-entry ; whereas, 
if the defendant was owner, then the 
l)laintiifs would have had no claim to 
re-enter. In view, however, of the fact 
that the annal payment is very small 
this difference between tlie two titles 
amounts to very little. 

On tlie other hand the plaintiffs 
asserted that the defendant was only an 
annual tenant, subject to eviction on due 
notice given under S. 79 (2) of the Land 
R-)veiiue Code, and subject also to a 
heavy enhancement of rent at any time- 
The decision of this Court awarded to the 
defendant a title which in practicedeyiated 
very slightly from the title set up by 
him, but which deviated very widely 
from the title which the plaintiffs 
asserted ho hold. It seems inequitable 
that where the plaintiffs had failed in 
thoir claim to diminish the defendant’s 
title to that of a more annual tenant, 
they should now be allowed to evict him 
entirely on the ground that he had 
ovoistat.-d his claim to a degree which 
does not compare to the degree of over- 
statement by the plaintiffs themselves. 

Again as I have pointed out from 
the judgment of Kotval, .A. J. C., the real 
relationship between the parties was 
dobutful. The difference between a lease 
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in perpetuity subject only to the pay 
ment of land revenue and ownership with 
a similar burden is very small. The 
original grant was made about 1882, and 
was an oral grant. The defendant had 
held the field for over a quarter of a 
century subject to the payment of land 
rovenx^e only. It was not a dishonest 
plea by him when he set up his title as 
owner from these facts. Indeed it may 
fairly be asserted that the relationship of 
landlord and tenant between the two 
parties was not definitely established 
until Kotval, A. T. C., delivered his judg- 
ment on the 29th April 1922. 

On these grounds I consider it inequi- 
table to apply the doctrine of forfeiture 
by denial of title to this case. I would 
have had no hesitation in doing so, if 
there had been a similar equitable prin- 
ciple applying in favour of the defendant 
and against the plaintiffs, based on the 
plaintiffs’ denial of the defendant s clear 
title to be regarded at least as a per- 
manent lessee. In the present case the 
application of this principle would lay 
severe emphasis on the defendant’s failure 
to establish one small element in his 
claim, and would ignore entirely the 
plaintiffs’ failure to establish a very 
large element in their claim. I consider 
it fair to terminate this long litiga- 
tion by leaving matters where they 
stood on the date of the judgment of 
Kotval, A. J. C.. that is, with a declara- 
tion that the defendant is a permanent 
lessee of the land in suit. I, therefore, 
dismiss the appeal with costs. 

Appeal dismissed. 
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Kinkiiede, a. J. C. 

Tularam and others — Applicants. 

V. 

'Kin<j-T'jmpeTor — Kon- Applicant. 

ilis. Petition No. 43 of 1926, Decided 
on 7th J\ily 192G, from the order of the 
Ist Cl. Mag.. IJhandara. D’- ITlh Juno 
1926. 

5^: (a) Crlmhial P. C., S* 407 — Death or 
(ransportation for life** does yiot expend (oof’ 
fences only with i rayiportation for 

Mfe. 

The phra^^ ** death or transportation for life*’ 
jn S. 407 does not extend to offences puuishabh* 
•with transportation for life only ; a id means 
onlv those offouces for which death and tran.-v- 


portation for life are alternative santences ; 
A. I. a. 1026 Hang. 51, FoU. [P- 55. C. U 

(6) Criminal P. C.. S. Principles guiding 

Magistrates in granting bail indicated. 

The object of the detention of the accused be- 
ing to secure his appearance to abide the sen- 
tence of law, the principal enquiry is, whether a 
recoguiziiDce would effect that end. lu peestug 
an answer to this enquiry Courts have to con- 
sider the seriousness of the charge, the nature of 
the evidence, the severity of the punishment pros- 
cribed for the offence, and in some instances the 
character, means and standing of the accused. 
The intention of the Legislature is that au ac- 
cused person should be brought before a Magis- 
trate competent to try him with as little delay 
as pos.sible, and that occasions for remand to jail 
custody of under-trial prisoners should be as few 
as possible. [P* 55. C. 1] 

B. K. Bose, V. Bose and M- R. Bohde 
for Applicants. 

Order. — The applicants (l) Tularam, 
(2) Ganpati, ('■:■) Dasroo Kri.shnoo and (1) 
Dasroo Sambhoo have moved this Court 
for being released on liail, their applica- 
tion to that effect to the trying Magis- 
trate or the District Magistrate nob hav- 
ing boon wholly successful. The appli- 
cant Tularam is one of the five trustees 
appointed under a will of ono Vithoha 
which is alleged to be forged. The aii- 
plicant Ganpati is the scribe and the two 
Dasroos the attesting witnesses. The 
complaint was filed on 22-3-26 by one 
Bhagwandass, S. I., for prosecuting all 
these applicants for forgery under 
S. 467, Indian Penal Code, before Mr. 
B. A. Smellie, who, after examination of 
the complainant, ordered warrants of 
arrest to issue against tho four accxised 
for 9-4-2G, tho date fixed for hearing. 
On 31-3-1926 the applicant Tularam a]i- 
peared with his pleader Mr. Loho and 
surrendered himself and applied for liail. 
Two of the other accused were produced 
in custody and they reloasod. 

on hail. The next day tho applicant 
Ganpati surrondorod himself and lie was 
also released on hail. All these were re- 
leased on interim hail as tho date of 
hearing was still in the future. On 
9-4-102G the qxiestion of granting bail was 
argued and tho next day orders were 
passed under S. 407, Criminal Procedure 
Code, granting hail for ono month to 
Tularam and rojccting the applications 
of the o' her three accu.sod. Tho ground.s 
for rejecting hail were that the trying 
Magistrate had no discretion in cases in 
which sentence of transi^oration for life 
can be passed and that reasonable grounds 
for ia’u'.chin- tho case existc<l. So 
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was con- 
cerned the Court thought that be was 

entitled to the advantage of the proviso 
^ S. 497 (i) on the ground of sickness. 
That very day the District Magistrate 
was moved on behalf of Ganpati and the 
two Dasroos for hail, but the District 
Magistiate rejected the applications in 
the following words : 

I have had an occasion fco go through this 

caPc with the District Superintendent of Police 

and it appears to me that there are reasonable 
grounds for believing that the charge should be 
true. I am therefore unable to grant the bail 
.i-ked for in this uon-bailable case. The applica- 
iio])s are rejected. 

No progress was made in the case 
the hearing fixed for 9-4-26, nor at tlie 
adjourned hearing dated 26-4-1926 for 
the examination of Bhagwandass. As 
the Magistrate was going out on an ex- 
tended tour in the interior and apparently 
thought that the examination may be 
long, he ordered that his evidence will be 
taken from day to day as far as practi- 
cable and on completion of the evidence 
tlie remaining prosecution witnesses will 
be summoned. In the meantime on the 
requisition of tlie District Siij'.crinteii- 
dent of Police the Magistrate ordered on 
16*4-1 L6 tliiit tl)G ^^ill and otlicr docu- 
ments be .sent to the Government Dxpoit. 
On 26-4-26 notliing could he done for 
want of the 'Will and also as the presiding 
Magistrate had gone to Balaghat for evi- 
dence in a criminal case and the case liad 
to he adjourned to lO-.j-192G. But as the 
^yilI had not been received back from the 
Government Expert, even cn 10-5-1926 
and it was not known when it was likely 
to ho received hack, tlie case was adjourn- 
ed to 7-6-1926. The accused wlio were 
in custody were ordered to bo produced 
on 24-;j-2G, for being remanded for the 
^th June 192C and the bail of TiiJaram 
was extended till the date of hearing on 
production of fresh medical certificate. 
The request for hail of tlie other three 
accused was rejected for want of power 
to grant bii:i. On 24-5-1926 Ganiati and 
the two Dasroos were remanded to jail 
custody till 7-6-1926. On 7-6-1926 
Bhagwandass was partly examined and 
the ca'^o was adjourned to the next day. 
Applicat ion of Tnlaram for hail on the 
strength of fresh medical certificate was 
pressed, but it was ordered to jicnd till 
the next day. The examination of Bhag- 
wandass was concluded on the 8th June 
1 926 and the case was adjourned to 


be pro- 
remand 
to sur- 
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17- 6-26 for fche defence fco be ready for 
cross-examination after inspection of mass 
of documents put in evidence. Tularam’s 
bail w'as extended by a fortnight as on 
account of heat he could not undergo 
fche operation which was contemplated. 
On 17-6-1926 further examination, cross- 
examination and re-examination of Bhag- 
wandass took place ; as fche Public Pro- 
secutor was not available till the 7fch 
July 1926, the case had to be adjourned 
to 7-7-26 for the examination of two 
witnesses. The accused who were in 
jail custody were ordered fco 
duced on 22-6-1926 for further 
and Tularam was also ordered 
render himjelf on that date A^nless he 
obtained an order for his bail from, 
this Court in the meantime. 

All the applicants oh 16-6-26 moved 
this Court for bail, and a conditional order 
for bail was passed liy this Court on 

18- 6-26. A rule was issued to fche Dis- 
trict Magistrate to show cause why the 
conditional order for l)ail should not be 
made final. The District Magisti*ate in 
lus letter No. Q., dated fche SOfch June 
1926, which w'as not submitted through 
tlio Legal Remembrancer, as required 
))y rule 80 (o) of tl^e Law Department 
Manual, urged that the order should nob- 
bo made final for reasons already given 
by the Magistrate in his order dated 
10-4-1926 and also for the additional 
reason (set forth in his own order dated 
10-4-26) that there appeared reasonable- 

rounds for believing that the offence- 
was committed by tlie accused. The 
District Magistrate did nob think fit to 
instruct fche Government advocate even 
to appear at the liearing. 

It is argued before me by the learned* 
advocate who appears for the applicants 
that tlie r^Iagistrato’s view' that no dis- 
cretion is vested in him to grant bail in 
cases in which sentences of transporta- 
tion for life can be passed is opposed 
to the principle recognized in Nagendrev 
Nath Chakrnvarli, in re (l) and in 
Mnhammed Ensoof \. King-lEmperor (2). 

I <agree with fche Judges of tlie Calcutta 
as well as Rangoon High Court that 
8. 497, Criminal P. C- leaves ample room 
for exercise of discretion in the matter of 
granting bails and the intention of the 
admendment made by S. 1^6 of Acfc 
18 of 1923 in that section was to vest. 


tt 

O 


(IJ A. I. R. 1924 Cal. 47«=61 Cal. 402. 
(2) A. I. R. 1926 Rang. 51=3 Rang. 538. 
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thenceforth in tho Courts a discretion 
less fettoi'ed than before. I am also of 
opinion that tho interpretation put by 
Doyle, J., in ^jchamvied Siisoo/ v. King- 
Emperor (2) on the phvase“death or trans- 
))Ortation foi’ life” in S -1(57, Criminal 
P. C. is consistent with the widening of 
this discretion, and is amply supported 
by the reasons given by that learned 
Judge. I accordingly hold that the 
]ihras3 "death or transportation for life” 
in S. 497 does nob extend to ofifences 
punishable with transportation for life 
only ; and means only those offences for 
which death and transportation for life 
are alternative sentences ; and that the 
Magistrate improperly refused to oxer* 
cise the discretion vested in him by 
law of granting bail in the present case. 
Looking to the extremely tardy manner 
in which this case is proceeding I think 
the ^Magistrate could have been j;istified 
in enlarging the accused on bail instead 
of insisting upon their rotting in jail 
during tho time tho Crown is engaged 
in collecting relevant evidence in suj iiort 
of tiic prosecution. 

As ob'erved in th ) Calcutta ea^e above 
referred to at page tl(> 

The object of lh< dct;iili'>!i of thj accused 
hehig to secure his appearance to abide the 
beiitence of law, the principal enquiry is, wlicthpr 
a recogni^tance would efloct that oid. In seek- 
ing an answer to this enquiry, Courts have to 
coiirtidor the seriousness of the chiirgc, the 
nature of the cvideace.the seveiity o{ the punish- 
ment prescribed for the ofTencf. and, in some 
instances, the character, means and standing of 
the accused. 

Tho fact that two out of the four 
accused surrendered themselves Ijefore 
the date of hearing was a circumstance 
which favoured tlie view that tliu acettsed 
were not likvly tf) abscond, but that it 
was a gna'-antee that they wo\ild appear 
to abide tlie sentence of law. Tho in- 
tention of tho LogisU'^uro is that an 
accused person should bo lirought before 
a Magistrate competent to try liim with 
as littlo delay a5 ];ossililc, atid that occa- 
sions for remand to jail custody of un- 
der-trial prisoners should bo as fow as 
possible as S. 3 I V Ciiminal P. C. clearly 
shows. Tho granting of Ibo District 
Huporintondent’s b late l request for 
sending tho‘S\Tll alonj.- with otlier docu- 
ments to tho Go\orn:ao:.t liXpcrt on 
iGtb April 192G has contributed very 
largely to the delay that has taken place 
in the trial of this case. It is really a 
matter which calls for adverse comment. 


The case had to be adjourned twico for 
that purpose. This must necessarily 
have caused good deal of inconvenience to 
the Crown as well as to the accused and 
their counsel and entailed unnecessary 
costs to both. 

For all these reasons I direct that tho 
rule shall be made ffnal and all tho 
accused shall continue on bail as already 
directed until the disposal of tho case 
by the Magistrate or until further orders 
by this Court. 

Hide made final. 
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HALIitFAX AND MlTCIIELT, A. J. Cs. 

Radhe Kishanlal — Defendant 1 — Ap- 
pellant. 

V. 

TLirlc/sanl'il and others — Plaintiff and 
Defendants 2 and 3 — Respondents. 

First Apjieal Ko. S7 of 192.5, Decido'l 
on 27th August 1026, from the decree of 
the 1st Cl. Sub.-J., Jubbul])oro, D - 1 -< 1 , 
May 102-3, in Civil Suit Iso. Ill of 1921. 

(o) Hindu laio — Partition beticeen father an<i 
t'On — Son’s .'ton, if minor, yieecl not be ijiien sena- 
rate share. 

On purliliou h.-tween father aucl sou, the son’s 
so ^ should not be given a separate share if Iiu js 
a minor and living with bis father. fP 50, C 1 } 

(6) Jlindu Law — Partition beineen father 
and son — W'i fc geLs a share equal to that of son. 

In the Central Provinces, when a father makes 
or enforces a X)arlition of the ancestral family 
proi)e» ty with his sons, a share (Mpial to that i f 
a son must be allotted to tlic father’-, wife, .^uo* 
ject to di’iiinutioii on account of auv otridliaii 
she may have received from her husband « r 
fathei-iri*law : S Cal. 17 ; 32 Cal. 234 and L7 
Pom. 271. Foil. [p 50, C 2] 

xV. R. ladnrkai — for Appellant. 

Ilari Singh Clour ■ — ffjr Hesnondont 

Ko. 1. 

Mitchell. A. J. C. — T’lio itartios to 
this suit arc shown in tho genealogical 
tree below ; 

Harl;is*ulal— iKrishna Bii 

I 

lladhekisanlal 

I 

^ ishnu I’ershad 

IIarkis.inlal sued his son Hadholdsanlal 
for partition of tho ancestral family pro- 
perty and join d as defendants his own 
wifo, Krishna Bai, and his grandson. 
Vishnu Poishacl. The claim was for 
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partition of the ancestral property in- 
cluding moveables. The lower Court 
passed a preliminary decree in which it 
declared that Harkisanlal and Krishna 
-Bai were each entitled to a one-third 
shave, and Radhekisanlal and Vishnu to 
a one-sixth share each, and it directed 
that only the immovable property of 
the family should bo divided. The son 
R&dhekisanlal now appeals on various 
grounds which may be considered separ- 
ately. 

The first ground is that the lower 
Court should not have declared separate 
one-sixth shares for Radhekisanlal and 
his son Vishnu, who is a minor living 
with his father. This contention is 
obviously correct and has not been re- 
sisted in appeal. The decree should be 
modified so as to make it clear that the 
Defendant 1, Raclhel.i>ajilal, and Defen- 
dant :j, Vi.shnu arc entitled between them 
to a joint one-third share. 

The second ground of appeal relating 
to the guardianship of the minor Vishnu 
Pcishad has been abandoned. The third 
and fourth grounds of appeal raise the 
question of the right of Krishna Bai to 
a share in the family property. The 
lower Court has allowed her a full one- 
third share, thereby putting her in the 
same position with her husband and her 
son. The son contends that his mother 
is not entitled to a share of her own but 
should look for her maintenance to the 
share allotted to her husband, and that 
the proi^erfcy sliould bo divided half and 
half between liimsolf and his father. 

The position when son.s divide the 
family property after the death of their 
father is clear and undisputed — the 
mother gets a share equal to the share 
of a son, in order to secure her proper 
maintenance which would otherwise l >0 
jeopardised. But the position when the 
father hi/nsolf makes or enforces the 
partition is not so clear. It has been 
argued before us that in siich partitions 
the ruothcr should depend on the share 
allofettxl to her husband, the father, for 
her own maintonanco; and tlioro is some 
force in this arginnont especially in a 
<;aso like the pro^^^ont where there is only 
one son, witli issue of his own. The 
cfiecl of giving an equal share to the 
father’s wife in this case will be that the 
father and his wife wiil get two-thirds of 
the ancestral -i)roperty, while the son, 
and his wife and family, will get only a 


one-third share between them. This 
does at first glance seem inequitable. 

Nevertheless, there is authority for the 
proposition that when a father makes or 
enforces a partition his wife is entitled 
to a share equal to that of a son. This 
rule is stated very clearly by Yajnavalkya 
(ii-116) in the following words i 

If he (the father) make, the allotments eqaal, 
his wives to w’hom no separate property hae bean 
given by the husband or the father-in-law, must 
be rendered partakers of like portions. 

The quotations given on pages 692 and 
693 of Gours Hindu Code show that this 
rule is re-stated in the Mitakshara, 
Dayabhaga and Mayukha. So far as the 
tests go, therefore, the rule is of general 
application, and will certainly apply to 
the Central Provinces. It has been acted 
upon by the High Court of Calcutta 
in Sumrun Thakoor v. Chunder Mun 
Misser (1) and Dular Koeri v. Dtoarka’ 
nalh (2), and by the High Court 

of Bombay in Damodardas Maneklal v. 
Uitamravi Maneklal (3). 

It has been mentioned above that the 
rule appears to work inequitably in the 
present case, but this inequity is tempered 
by a consideration of the strong feeling 
of respect and affection which Hindus 
show to the mother of the family. How- 
ever this may be, I consider that the 
clear texts and the rulings of the High 
Courts of Calcutta and Bombay should 
be followed, and that it should be held 
that in the Central Provinces when a 
father makes or enforces a i>artition of 
(he ancestral family property with his 
sons, a share equal to that of a son must 
bo allotted to the father’s wife. The 
texts cited show that this general pro- 
]:osition is subject to one qualification, 
namely, that the share of the wife shall be 
subject to diminution on account of any 
slridhan she may have received from bei 
hu.shand or father-in-law. In the pi’esent 
ca^o, however, no such diminution has 
been pleaded and the respondent, Krishna 
Bai, «liould get the one-third share al- 
lotted to her bj' the lower Court, with* 

O 't diiamufcioD. (The judgment then dealt 
with the division of the movable pro- 
perty and directing their division recom- 
mended that the decree should be modi- 
fil’d a'Tcoidingly ; It then proceeded to 
decide* tile question of costs.) As regards 

(l) 8 Cal. 17=9 C. L. R. 415. 

{■J) S-J Cal. 234 = 1 C. L. J. 233=9 C. 

\V. N. -.70. 

{ ■) Cl'r'Oa: 17 Bom. 271. 
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costs the appellant has succeeded on 
points on which ho could have succeeded 
in the lower Court if ho had represented 
his case properly. The questions of the 
jointness of his one-third share with his 
son, and the division of the moveablo 
property have not been seriously con- 
tested before us, and the appellant has 
lost his appeal on the important point 
of the share to be allotted to Krishna 
Bai. I consider that the appellant 
should bear all costs in this Court, in- 
cluding pleader’s fee at the rate of fifty* 
rupees. 

Hallifax A. J. C. — It . is made quite 
clear in the opinion already given by niy 
brother Mitchell tliat, in a partition 
made between a Hindu and his sons, his 
wife gets an equal share with him and 
each son. That that was the Hindu 
Law originally is put beyond dotibt by 
the text quoted by my learned brother 
from Yainavallcya, and by the Mitakshara 
(1, 2, 9), the Dayabhaga (III, II, 29) and 
the Mayukha (IV, 10), and that the rule 
has not become obsolete is clear from 
the judgments of the High Courts of 
Calcutta and Bombay that are men- 
tioned. 

For the other reasons stated by my 
learned brothei’, I agree that the decree 
of the lower Court ought to be modified 
in the manner indicated by him. that is, 
that the declaration of shares should Vjo 
that Harkishanlal and his wife Krishna 
Bai are each entitled to a one-third 
shave in the joint family property and 
Radhekishanlal and his son Vishnu 
Prasad are jointly entitled to a one- 
third share in it, and that the schedule 
of jjroperty for division should show also 

all the moveable property l>olonging to 
the family and not yet divided.” I agree 
also that the appellant shonld be ordered 
to pay all the costs of this appeal, in- 
cluding a pleader's fee of fifty rupees. 

The learned Additional District Judge 
has recorded in his judgment that “ the 
parties do not want any division of 
moveable ijroperty," though from the 
pleadings, which are certainly very con- 
fused, it would appear that they did. 
■^Vliat seems to have been tho learned 
Judge’s reason for refusing partition of 
tho movablo property is stated in the 
following words in an order paased on a 
preliminary issue on this point : 

lu the present case the real object of the .suit 
is not to get partition but to get the debts adjudi- 


cated on. Such adjudication cannot bind third 
parties i. e., the creditors. There is a great dit- 
ferauce between making provision for the pay- 
ment of joint debts out of the family e-state wheu 
such debts are merely one incident in partition 
proceedings, and between adjudicating as to the 
nature of debts and the extent to which the> 
are binding in a suit which is brought in the 
guiso of a partition suit but is really brought 
to obtain such adjudication. 

Under these circumstances it seems 
necessary to mention that there cannot 
be a partition of the moveable property 
without the adjudication which is re- 
garded as impossible. Tho decision will 
of Course not be binding on anybody hut 
tho members of the family ; but each of 
them can sue the other for any money 
recovered from him by a third person, 
if that recovery is not in accordance 
with tho decision in this case, -which is 
really an agreement. 

Decree viodified. 
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Kinkrepe, a. J. C. 


Mt. Jaibai and anothe ) — Defendants 
3 and 4 — Appellants. 



Tlcwaram and oDiers — Plaintiff and 
Defendants 1 and 2 — Respondents. 

First Appeal Ko. 55 of 1025, Decided 
on 30th August 192G, from tho decree of 
tho 1st Cl. SuL'-J., Saugor, D/- -1th Febru- 
ary l'J25, in Civil Suit No. G3 of 1921. 


Jft (a) Probate and Adminiiitration Act, S. 90 — 
Pertius^ion to alienate does not make alienation), 
absolute and unclumgeahle on the ground of 
fraud or misrepreientation — llortijage ivith 
Court’s permission— All details as to the Iranisao- 
tlon not disclosed to Court — Court trying the suit 
on the mortgage can go into the question uhelhcr 
the transaction nvas reasonable or not. 

He who relies upon a permission necos.'’ Vr 7 
under law for tho validity of any transaction in 
hig favour must discharge the burden strictly by 
proving that his case comes within the protec- 
tion o4 law and complies with the requirement- 
proscribed by law. [P GO C 21 

An alienktio'i with permission under S. 00 
doth not operate absolute alienation, so as to 
exclude all enquiries into the qucstic.u Nyhetber 
the permission was r-blaintd through fiaud or 
misrepresontatiou, alllu.ugh no doul-t such eu- 
Quiry would net bo permissible in the absence 
of distinct allegations of fraud : 2G Cal. 007 : 23 
C*. ‘ir. A'. -lOl, Itel. on : 23 C. 11'. iV. lC-1.7. D' st. 

CP 60 C 1. 2J 


a iitj 


i>trnu:-»ion referred to in b. uu 
^hich enables an iidniitiistrator to mortgage the 
t'Stutc that there should bo :i siuiotioii by 
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tbe Court of all tbe essential elements of the 
mortgage transaction ; it follows that a mere 
bald sanction to mortgage is not sufficient. 
Therefore, non-disclosure, while obtaining per- 
mission, of full particulars or of material and 
essential elements of the transaction, or of the 
conditions to be incorporated in tbe intended 
mortgage, as also, of the circumstances leading 
to the intended transfer, would entitle the Court 
trying a mortgage suit based on such a mortgage, 
even though executed with permission, to go 
behind such permission, and give relief not only 
against the stipulations for payment of interest 
and compound interest, but also against other 
stipulations and conditions which may affect 
the Court generally to take into consideration 
all such circumstances as may show that the 
transr>cMon was not overboard but was one which 
actually oy'e/ated to put tbe lender in a position 
to make the best of the embarrassing situation 
in which the administrator was placed or that it 
was unfair or unreasonable in some other way so 
as to justify interference with its terms: 21 
C.L.J.^Q. Jiehon, [P 61, C 2] 


Amount Date 

Rs. 999 6*6-1919 

., 1.000 7-7-19 

949-5-6 19-9-19 

2,938-5-6 

GO-10-6 Due on account of interest 
on Rs. 1,999 up to 19-9-19 


Rs. 2,999 For this a mortgage, dated 

19-9-19, Exhibit P-2, was- 
given by Mt. Punabai in 
respect of her 8 annas 
share in the house her bus- 
band Budhelal having also 
joined in the execution. 

Amount Date 

Rs. 800 10-12-19 

551-12-3 25-2-21 

533-3-9 Interest on Rs. 2,999 up to 
25-2-21 

115*0*0 Interest on Rs. 800 up to 
25-2-21 


sft (?>) Prohnit eind Adniinhlrntion Act, S. 90 — 
Pi-rmission of Court obtained by fraud or mis- 
rcprfsryitat!oy\ — Alienation hcinq voida' te fuit !<> 
avoid if is not necessary — Invalidity of the 
transac'ion can be pleaded as defence in a suit. 

An alienation with permission of Court ob* 
l.ained by fraud or misrepresentation being voida- 
ble onlv, its avoidance could l>c even Ly setting 
up a defence to a suit to enforce it, and not 
necessarily bv bringing a suit to have it set 
aside: IQ X. L. P. 3 and 43 Mad.lQOtr B.) 
Pel. on. fPCO, C 2. P 61. C 1] 

B. P. Poirlhnrlcm — for Appellants. 

•S'. B. Gokhale and A. V. Khare — for 
Tlesponclents. 

Judgment.— Tlie suit out of which 
this appeal arises was instituted ))y the 
respondent Rewaram on the basis of a 
mortgage executed on 25th February 1021 
by the respondents Mt. Punabai and her 
husband Budhelal in consideration of a 
sum of Rs. 4,999 said to he advanced by 
him on tlie security of a house which 
belonged to one Karelal, and on his death 
on 14th November 1917, devolved on his 
daug]ito)‘s Mt. Pnnahai, Jaibai, Miiliahai 
and Betihai. Mt. Punabai and Jaibai 
were granted letters of administration by 
f he District Judge. Sa”gov. hv an order 
dated 28t.h Ajiril 1919. Mt. Jaibai how- 
ever took no part in the administration 
of the estate. Wliilo the estate was thus 
under f ho administration of Punabai she 
is said ('•) have borrowed v'arious loans 
from jdaintiff in order to satisfy debts 
wliifli defeased Karelal had loft unpaid 
and for which his creditors had instituted 
suits against t)ic lieirs and obtained 
decrees against them. The following are 
the amounts and dates of the loans ad- 
vanced by the plaintiff : 


Rs. 4,999-0-0 

On 14th September 1920 Mt. Punabaii 
who is Defendant No. 1 in the case ap- 
plied to the District Judge, as per Exhi- 
hit P-5, for permission to mortgage tbe 
house in order to raise a loan of Rs. 6,000 
to satisfy debts incurred by her for pay- 
ment of two decrees passed against the 
assets of deceased Karelal and of other 
debts clue to other creditors who were 
pressing for payment and for making 
certain repairs to the house, This ap- 
plication was granted by an ex-parte 
order dated 18th September 1920 (Exhi* 
hit P-6). 

The plaintiff made his accounts on the 
basis of the mortgage Exliibit P‘2, and 
adding the subsequent advances and 
interest, consolidated all tbo loans to- 
gether and took the mortgage dated 25th 
February 1921 (Exhibit P*l), on which 
the suit is based. This suit was filed on 
28th July 1924 for the recovery of 
Rs. 7,374-6-3. Besides the executants 
plaintiff joined Mt. Jaibai as Defendant 
No. 3 as she was interested in the house 
mortgaged, to the extent of her half-share 
therein. It is common ground that Mt. 
Miiliabai transferred her 4 annas share to 
Mt. Jaibai and Betihai assigned her 4 
annas to ^It. Punabai; thus defendant 
Punahai’s share was half and that of Jaibai 
was half. One Balchand purchased the 
house covered by the mortgage at an auc- 
tion sale hold by one Girdhavilal for recc^ 
very of certain amount due to hinci and 
consequently he is impleaded as Defen- 
dant No. 4. The suit is not contested by 
Defendants Nos. 1 and 2 who have ad 
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mitfced the claim in full. The contesting 
defendants are Mt. Jaibai and Balchand, 
Defendants Nos. 3 and 4. Their defence 
which was manifold was overruled in 
the Court l)elow and the claim as laid 
was decreed against them. They have 
therefore come up in appeal to this Court 
urging several grounds. 

The defence so far as it is relevant for 
the purposes of this appeal may be 
briefly summarized as under ; That the 
mortgage in suit was not proved to be for 
consideration advanced on the strength 
of the permission granted as per Exhibit 
P*6 ; that it was not for legal necessity ; 
that the mortgage was not valid and did 
not affect the estate purported to be 
mortgaged thereunder particularly be- 
cause the permission to mortgage was 
obtained by fraudulent concealment and 


misrepresentation of relevant facts and 
behind the back of the appellants ; that 
the interest provided by the mortgage 
was excessive and could nob bo decreed 
in its eotivoty. The lower Court framing 
the necessary issues recorded its findings 
on issues Nos. 3 and 4 (a) which for the 
sake of reference are reproduced here. 

y. Can the Defendants 3 and 1 raise the 
<juestion of Ic-fial necessity in spite cf the permis- 
sion 8--anted hy the District Judge > If s.o. was 
tlie liiortgaJic jastified bv legal necessity ? 4 (a) 

Can Defendants :i and 1 (juestion the validity 
of the order granting the permission on the 
ground that it was obtained by fraud and mis- 
representatiou { (b) If so. was there fraud and 

inisrepreseTitation as alleged ? 

The preliminary findings on these 
issues are dated 212*24 and to the fol- 
lowing effect: 


On Issue No. 3 ; That unless the Dt-fon- 
• lants 3 and 4 can bo allowed to question 
the validity of the District Judge’s order, 
which formed the subject of Issue No. 4 
(a), the question of legal necessity does 
not arise. 

On Issue No. 4 (aj : That the order of 
the learned District Judge cannot now bo 
questioned on the ground of fraud and 
misrepresentation. In this view no find* 
ing was recorded on Issue No. 4 (b). 

As a result of this preliminary decision 
on Issues Noi. 3 and 4 (a) the scope of 
the trial was very much restricted and 
the defendants-appellants wore shut 
out from showing how the mortgage was 
not binding a^ against them for the 
several reasons urged by them. They 
have reiterated their complaint in this 
Court in the shape of Grounds Nos. 3 to 
10 which embrace the several phases of 


the question as to the binding character 
of the mortgage and the extent thereof. 

In my opinion the Subordinate Judge’s 
decision on Issues 3 and 4 (a) is erro- 
neous and had shut out the defence on 
the points which form the subject of issue 
No. 4 (b) and also on legal necessity: 

that point is of vital importance, and 
enquiry relating to it could not have 
been shut out for all or any of the rea* 
sons assigned by him. The question of 
legal necessity raised by the defendants 
not having been allowed to be tried has 
prejudiced not only the Defendants 
Nos. 3 and 4, but the plaintiff also, in bho 
matter of adducing proper and adequate 
proof of the consideration of the mortgago 

in suit which would establish the fact 
that the mortgage was for a considera- 
tion, advanced lo satisfy debts due by 
the estate, even as against the contest- 
ing defendants. The plaintiff has no 
doubt produced a mass of documentary 
evidence in the shape of certified copies 
of proceedings, order-sheets, i pplications 
for execution, applications for tieposit and 
their withdrawals, decrees, receipts 
w'ritten statements, schedules of ac- 
counts, judgments, and depositions ot 
witnesses and also some original clocu- 
ment.s. But the oral evidence tendered hy 
luin is so very meagre that it docs tiot go 
beyond formally proving I'lxhibits T- L 
and P-2. ^lost of the documentary evi- 
dence excepting the certitied cojiies of 
judgment.s, decrees and orders were re- 
quired to be proved by oral evidence in 
order to connect the giving of the .so\’eral 
loans by plaintiff to IMt. Punabai witli 
the alleged satisfaction of the decrees and 
debts of the deceased Karelal. Formal 
oral evidence is wanting, and I am in 
dined to think that it w-ould have been 
forthcoming had not the lower Court; 
shut out iinproporly all enquiry on the 
point of legal necessity and other cognato 
matters. Plaintiff’ perhaps thought tliat 
in view of the d<'r'i><ion Mioro is r.o neces- 
sity for him to go into the witness-box to 
establish the nccessory conne.xion liet- 
ween tlio borrowing and the satisfaefdon 
of the debts of the deceased. 

In my opinion the plaintiff was no-, 
relieved of his obligation toshow’tliat 
the loan advanced by him would not 
have been so advanced but for the pei - 
mission of the District Judge. If tho 
several advances which are detailed 
above had been made subsequent to tin 
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date of fcbo permission granted as per Ex* 
hibifc P-6, there was room for, at any rate, 
assuming that the plaintiff “ bona fide 
relied upon the order ” permitting the 
mortgage “ and made the advances,” and 
that 

there is no onus upon him to go and make 
enquiries about the truth of the allegations upou 
which the sanction was given. 

As a matter of fact except the last 
item of B-s. 5tjl*l2*3 paid in cash before 
the Sub’Registrar at the time of the 
registration of Exhibit P’1, tbe rest of 
the consideration consists of the sums of 
(i) Bs. 3,532*3-9 secured by the prior 
mortgage Exhibit P-‘2, which was made in 
contravention of S. 90 of the Probate and 
Administration Act ; and ( ii ) Bs. 915, on 
account of cash loan dated 10*12-19; total 
B.P. 4,4-17*c*9. In any case this sum of 
Rs. I.d-IT-S-O cannot he said to have been 
advanced ‘ bona fide relying upon the 
order.’ But it would not be just for me 
to disallow that sum without giving the 
plaintiff an opportunity to show that he 
could obtain a valid charge for that 
amount apart from the permission even 
as against Mt. Jaibai’s share by proof of 
justifying circumstances or by showing 
that ho was himself instrumenlal in get- 
ting the order from the Court of the 
District Judge by truly placing the 
necessary material before it. 

Xhe cases relied on by the Subordinate 
‘‘•Tndgo in support of his view that an 
alienation with permission of the Dis- 
trict Judge operates an absolute aliena- 
tion under S. 90 of the Probate and 
Administration Act irrespective of the 
existence of the legal necessity, do nob 
appear to me to be cases of the kind we 
have to deal with here, as the facts and 
observations in those cases would show. 
In Knmikhya Nath Miikerjce v. Hari 
Churn Sen (l), enquiry into the fraud and 
misrepresentation was ordered by the 
High Court and the case was remanded 
for t he purix>so of determining the ques- 
tion wiiether the fraud alleged in the 
plaint had been established nob only as 
aga’n-'b tlio iiorsons transferring hut also 
again'jt tlio transferee. That cate is not 
an a .thoril.y for excluding sncli onqtiiry : 
in A nnnda Charn Mandnl v.Atnl Chandra 
Maltk (2) it was laid down that if the 
ri!icj:co bona fide relied upon the order 
an<l made the advance there is no onu s 
(II I IHU'jJ go (Jill. (i07. 

(;) [louij C.W.N. 1010—51 I.C. 107=31 
C.T...}. 3. 


on him to go and make enquiries ; and is 
thus distinguishable. In Mohcslichandra 
Roy V. Gossai Ganpatgir (£) the alien- 
ations were set aside in spite of the per- 
mission of the District Judge because the 
"permission was obtained by' fraudulent 
misrepresentation. Enquiry into thej 
allegations of fraud w'as held and not 
shut out. Eo doubt such enquiry would 
nob be permissible in the absence of dis- 
tinct allegations of fraud. 

The lower Court does not seem to have 
kept in view the distinction between the 
position of a person who relying upon 
the permission subsequently enters into 
the transaction and on the faith of that 
permission parts with his money, and 
that of a person, like the plaintiff who 
has already staked his money by entering 
into a transaction in contravention of 
S. 90 of the Probate and Administration 
Act, and thereafter tried to secure a re- 
cognition with retrospective effect as it 
were. Ho who relies upon a permission 
necessary under law for tho validity of 
any transaction in his favour must dis- 
charge the burden strictly by proving 
that his case comes within the protection 
of law and complies with the require- 
ments ijrescribcd by law. I need only 
refer to the analogous case of a mortgagee 
who while suing to enforce his mortgage 
has to prove that the essential conditions 
of a valid execution including attesta- 
tion were duly complied with. Even n 
tho plaintiff in this case inovos that he 
caused his transferrer to secure the neces- 
sary permission after a full and true dis* 
closure of all necessary information and 
that there was no fraud or misrepresen- 
tation of any kind in obtaining the neces 
sary i)ermi9sion and that ho acted bona 
fide in taking the mortgage (Exhibit P-B 
substantially in liou of a jirior mortgage, 
and relying on tho sanction made a fresh 
advance of Rs. 551-12-3 to make up the 
consideration of Rs. ‘4,999 of the new 
mortgage, the question still remains bow 
far his case comes witliin tlio protection 
of S. 90 of the Probate and Administration 
Act which requires a previous permission 
and not an ox-post-facto permission. 1 
is arguable that much depends upon the 
]) 0 culiar circumstances of each case and 
the evidence that may bo tendered to 

discharge such a burden. 

It is'thus clear that the lowov Courc 
v.gs wrong in assuming witho ut evident^ 

(3) [1918] C.W.N. 401=.t1 I-C. 8S4, 
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that the plaintiff had earned the protec- 
tion of law and was exempt from proving 
the existence of any justifying circum- 
stances as I consider that he is not ex- 
empted simply because the mortgage in 
suit is subsequent in point of time to the 
order granting the permission. It was 
incumbent on the plaintiff to show that 
the borrowing of the money advanced by 
him was necessary for the discharge of 
the debts of the deceased and for the pro- 
Xjer administration of the estate and that 
it was an indispensable act of prudent 
management in the circumstances of the 
case even if he may not be entitled to 
the protection which the permission of 
the District Judge might extend to him. 
It was equally necessp<ry for the plaintiff' 
to show that the advances ‘which were 
not originally charged against the plain- 
tiff's 0-8-0 share could be lawfully charged 
either wholly or partially not only 
against the defendants’ share but also 
against that of the plaintiff. 

It may be desirable to point out that 
the mortgage Exhibit P-1 was executed 
after the lapse of over five months from 
the date of the permission and 20 months 
from the date of the mortgage (Exhibit 
P-2) ; I cannot help remarking that Exhi- 
bit P-5 the petition for obtaining per- 
mission does not disclose the existence of 
the prior mortgage (Exhibit P-2) by which 
the defendant charged her own 0-8-0 of the 
bouse ; it does not also mention the name 
of the present plaintiff’ either as a secured 
or unsecured creditor ; it omits to specify 
the rate of interest on the amount agreed 
to be borrowed, and fails to specify the 
extent of the debts alleged to be duo to 
the other creditors pressing liard for pay- 
ment. It is singularly silent as to the 
existence and disi)Osal of other assets and 
does not commit the Defendant Ko. 1 to 
a statement that they had been duly ap- 
plied to the satisfaction of the debts and 
liabilities or accounted for properly to- 
wards the administration of the estate. 
The grant of the permission by the Dis- 
trict Judge was on the face of it very 
summary and admittedly ex parte and 
without notice to Mt. Jaibai. 

TheFe and several other circumstances 
have a very relevant bearing on the ques- 
tion of the plaintiff’s good faith in taking 
the mortgage in suit after relying upon 
the permission of the District Judge so as 
to make it binding as against the interest 
of Mt. Jaibai and the auction-purchaser, 


and on their proof or disproof will de- 
pend the question as to how far the per- 
mission relied on was obtained by fraud 
or misrepresentation by the defendant 
Punabai, and how far the plaintiff knew 
of or was a party to and participated in 
such fraud or misrepresentation. In 
S'Xilaja Prosad Chatterjee v. Jadanath 
Bose (4) it was lield by Sir Ashutosli 
Mukerjee, that the previoiis permission 
referred to in S. 90 which enables an] 
administrator to mortgage the estate im- 
plies that there should be a sanction by 
the Court of all the essential elements of 
the mortgage transaction ; it follows that 
a mere bald sanction to mortgage is not 
sufficient, and that stipulations as regards 
interest and compound intex'est are essen- 
tial elements of a mortgage because they 
affect the burden imposed upon the estate 
and as such require the Co\u't’s sanction. 
On the principle that the permission 
must be strictly construed, that learned 
Judge held that it was within the power 
of the Court trying the mortgage suit to| 
reduce the rate of interest and awavdl 
reasonable interest. I would therefore 
conclude that a non-disclosure, while ob- 
taining permission of full particulars or 
of material and essential elements of the 
transaction, or of the conditions to be 
incorporated in the intended mortgage, 
as also, of the circumstances leading to 
the intended transfer, would entitle the 
Court trying a mortgage suit based on 
such a mortgage, even though executed 
with permission, to go belund such j or- 
mission, and give relief not only against 
the stipulations for p-aymont of interest 
and compound interest, but also against 
other stipulations and conditions which 
may affect the Court generally to -take 
into consideration all such circumstances 
as may show that the transaction was 
not overboard but was one which actually 
operated to put the lender in a position 
to make the best of the embarrassing 
situation in which the administrator was 
placed or that it was unfair or unreason- 
able in some other way so as to ji'.stify 
interference with its terms. 

The lower Court relies upon the Ap- 
pellant No. I's failure to sue for the 
avoidance of the mortgage in question 
within time, as a bar to her defence on 
these points. The transaction being 
voidable only, its avoidance could, in mv 

[1015] 21 dL.J .“8^27 l.C. 715=19 C W 

N. 240. 
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ojunion, be even by setting -up a defence 
to a suit to enforce it, and not necessarily 
by bringing a suit to have it set aside : 
cf. Dhansiilihdas v. Jhango (5) and 
Ramaswami Chcttiar v. Mallappa Red- 
diar (G) and similar cases of transactions 
voidable, under S. 53 of the Transfer of 
Property Act, at the option of a creditor, 
where it is held that the mei'e fact that 
a transfer which can bo impeached under 
S. 53 of the Transfer of Property Act is 
voidable only and must therefore continue 
in force until sot aside, is no sufliciont 
reason for debarring the defendant from 
relying upon that section. 

Under these circumstances the lower 
Court was not right in refusing to enquire 
into the defence urged in the case. The 
case is therefore remanded to the lower 
Court for consideration of the whole de- 
fence upon the merits and for a fresh 
decision after full trial with advertence 
to the above remarks. The appellants 
will get their costs from the respondent 
Rewaram who along with the other res- 
pondents will bear his own. A refund 
certificate will issue to the appellants in 
respect of the Court-fee paid on the 
memorandum of appeal. Costs in the 
Court below will abide the event. 

Case remanded. 

(.67“ [Tyio] ig’n.IZr. 3=54Tc.“70«. 

(C) [1920} 43 Mad. 700=39 M.L.J. 350=12 L. 
W. 475=59 I.C. 947=(1920) M.W.N. 572 
(F.B.). 
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nALI.IFAX, A. J. C. 

N aratjandas — PlaintiCl'- Ajipeilant. 

V. 

Jiadli al/ai-~ Dofendanl — Respondent. 

f^ocond Appeal No. fJO of 1925, Do* 
(ided on 27th October 1925, from tho 
■ locreo of the Dist. •!.. \Yardlia, D''- 20t]i 
t)(!t(jhcr 1921. 

f<i) Co-shnrcr< — Suit for profits agahist 
ninhartlar — Defendant denylna accounts — 
i rcUniinary decree for accounts 'hould be 

'ji . 

Where the plaint calls upon the defen- 

dant to produce account books and tho defen- 
dant denies having any. the only course for tho 
Court to follow is to issue a preliminary decree 
acainst the defendant to render .an account. 

[P. 63. C. 1} 


(t) Evidence Act, S. 102-~-Sult for profits 
against lambardar— Burden is on defendant to 
prove items of expenditure. 

In a suit for profits when certain deductions 
ate to be made from the gross income for ex- 
penditure it is for the defendant to prove each 
item of expenditure alleged by him and not 
admitted by the plaintifi, with proper accounts 
and vouchers. [P. 63, 0. 1, 2] 

(c) C. P. Land Revenue Act, S. 188 (2) (c)— 
StiU for profits against landlord — Interest 
should be allowed from Isi November of the year 
for which profits are due. 

Under S. 188 (2) (c) of the Land Revenue Act, 
1017, the cause of action accrues from Ist of 
November, therefore, interest on profits should 
be allowed from that date and not from the last 
day of the agricultural year when they became 
due. CP.63, 0. 2} 

S. K. Barlingay — for Appellant. 

A. S. Osborne and M. D, Kolte — for 
Respondent. 

Judgment. — The plaintiffs sued for 
tho accounts of the profits of two vil" 
lages received by the defendant as 
lambardar of them both during the 
three years beginning on the 1st of May 
1919, and for payment of his share of 
them. He alleged that the total amount 
available for distribxition, that is the 
excess of the income over tho expenses, 
was Rs. 8,117. His share of this sum 
would be Rs. 2,450-15-6, and to this he 
added intex’sb from the last day of each 
year and clairn^-d Rs, 3.032-3*6. The 
details of the statement he filed with 
his plaint were obtained mainly from 
the defenda t’s own account books, 
which he had seen, at least partly, when 
he was endeavouring to ascertain from 
her what the amount due to biro really 
was. 

In reply tlie defendant admitted that 
she was tho lambardar and that tho plain- 
tiff was a co-slxarer to the extent alleged 
by him. She however filed no accounts, 
but merely an abstract of tiie totals of 
income and expenditure alleged by her 
during Ih tliroo years. She said the 
income was Rs. 16,167-3 and the ex- 
penditure Rs. 11,707-14-9, so that the 
balance for distribution was onlj' 
Rs. 5,669-4-3. Tho plaintiff’s share of 
th.is would he Rs. 1,720-9-3. It is admit- 
ted that ho has to pay Rs. 85-5 each 
year to the other co-sliarers on account 
of khudkasht land separately cultivated 
hy him, so that the sum payable by the 
defendant on her own figures seems to 
be Rs. 1,464-10-3. It is however, stated, 
to he Rs. 1,172-8-6. 
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The plainfc ifcself called upon the 
defendant to produce her account books. 
She began by committing perjury which 
was both obvious and futile by saying 
she had none. Anyhow the only course 
then for the Court to follow, which 
□either Court did follow, was to issue a 
.preliminary decree against her ordering 
[her to render an account. Instead of 
'that the plaintiff had to show that she 
liad got books, which he did conclusively 
and she was again ordered to produce 
them. In spite of all that, these books 
have never yet been produced, though 
their existence and their present posses- 
sion by the defendant are now fully 
admitted. What is more, neither the 
defendant herself nor any agent of hers 
dared to enter the witness-box till she 
and the agent in charge of her accounts 
were baled there by the plaintiff'. 

Even without the preliminary decree 
for the rendition of accounts that ought 
to have issued and even if the suit is 
to be treated as one for money in which 
the plaintiff’ had to show liow much was 
<lue to him. tliat seems to me to end 
the inattei'. The deft-ndant admitted 
that the income was in excess of the 
balance for distribution alleged by the 
])1aintiff, liut said that blio expenditure 
was greater than what he had allowed. 
She was further forced to admit that she 
liad good evidence to supjiort that state* 
jnent if it were true, but steadily and 
even cont’injitciousiy roiuscd to produce 
it. No sane por.son oouhl ijos^iljly draw 
any inference from this, but that the 
statement is false. 

That result, as might be expected 
avisos, from tlie application of either the 
Evidence Act or the jirinciples of ordinary 
cominonsensc to the case. An attempt 
was matlo in Jailal Sao \. Lat Fateh 
(l) to sot out an explanation of 
lliis vGr>- simple iiiatf<;r. l>ufc it has not 
been uitdorsio )i]. and practically every 
statomont made by the dufondant in 
respect of minor details of the accounts 
has boon accepted unloss the idaintilt' 
managed to jtrovc it separately to ho 
untrue. Hut, with a few altera' ions of 
potty details, hor ohviou'^ly unJ.rtie s'ato 
|iuont of the halaiico avaihihlo for distri- 
Ihution has been accepted as true. It 
was for hor to prove each item of expendi- 
ture alleged by her and not admitted by 

(1) A. 1, R. 102i Nag. 117=20 N. L. R. ol . 
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the plaintiff, with proper accounts and 
vouchers, and she had refused to prove 
even one 

In respect of interest, this appears to 
me peculiarly a case in which it ought 
to be granted. It is quite clear that 
demands were made long before the 
written notice of the I7th of November 
1922 was sent, and that the defendant 
has wrongfully evaded hor statutory 
duty of explaining the accounts to the 
plaintiff’ within six months of the end of 
each agricultural year ; she has refused 
to produce them even now, and if the 
Courts below had been alive to their 
duty a preliminary decree for the pro- 
duction of them would have issued 
against her at the beginning of the 
case. 

As it is, nothing can be done but to 
pass a decree for the full amount claimed 
by the plaintiff as duo to him on the 
accounts. But interest will not run 
from the 1st of May of each of the three 
years, but from the 1st of November, 
that being the date on which the cause 
of action accrued under S. 18S (2) (c) of 
the Land Revenue Act, 1917. The decree 
of the lower appellate Court will be set 
aside and in its place a decree will issue 
ordering the defendant to pay to the 
plaintiff the sum of Rs. 3,000 with in- 
terest at 1 per cent, per mensem from 
the 1st of November 1923 to the date of 
payment, and also the whole of the costs 
incurro<l by him in all three Courts. 

Suit decreed. 
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Hallifax and Mitchell, A. J. Cs. 

Sahetrao — Defendant — Applicant. 

V. 

Jaijatcanirao and another — Plain- 
tiff’s — Non — api)licants. 

Misc. Petition No. *11.-3 of 1924, 
Decided on 14f,h July 1926. 

Civil P. C\, S. 110 — lyilicrilance of 
jama /u Berar^ Question as to the laio appli^ 
liable teas held to be a question of iiupor- 

tancc. 

The question whether the inberitrvncu of the 
cash allowances known coniprehen5>ivelv iu 
Berar as*' lawa-jama ” is guverned iiy the luaiii 
Uules or by the law relating to ordinary pen- 
sions, was held to be a question of cousiderablo 
public iinportaucc. [P, 04 ^ C. IJ 

n. S. Goar, K. V. Brahma and K. V. 
Dcoskai — for Api)licant. 

V. C. Pande — for Non-Applicants. 
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Order . — It is well known that in 
Berar a watan has a sentimental value 
out of all proportion to its cash value, 
but still, we cannot hold that, for pur- 
poses of jurisdiction, the value of a half- 
share in an annual payment of Rs. 768-8-0 
exceeds Rs. 10,000. This case there- 
fore cannot fall within S. 110 of the 
Civil P. C- The appeal, however, raises 
ithe question whether the inheritance of 
cash allowances known comprehensively 
lin Berar as “ lawa-jama, " is governed by 
the Inam Rules or by the law relating to 
ordinary pensions. This is undoubtedly 
a question of considerable public imixji- 
tance, involving many families of posi- 
tion. We consider therefore that the case 
falls within the scope of S. 109 (c), and 
we accordingly certify that it is a tit one 
for appeal to His Majesty in Council. 
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Findlay, J. C., and Prideaux, A. J. C. 

BaUoanl and others — Appellants. 

V. 

Sheodas — Respondent. 

Second Appeal No. 398-B of 1923, De- 
cided on 2-itb November 1925, from the 
appellate decree of the Addl. Dist. J., 
Akola, D/- 5th October 1923. 

LimHaUon Act, Art. lU — Tran%fer of «it- 
air>i<1e(l share is 7iot capable of physical ^josstfs- 
iJon wilhln Art. 10. 

Tbo traasSer of .an undivided share in a field 
cannot be deemed to be capable of physical 
IJOaSC'^sion within the moaning of .\rt. 10: 4 

All. 2-1 : .1. I. li. 1022 Na(f. M and 24 All. 17 (P. 
C.), lid. on. (P 04, C 2] 

M. B. Niyogi — for Appellants. 

A. V. Khare — for Respondent. 

Opinion. — Tlio question referred for 
our decision is : 

'whether the transfer of an undivided share in 
a field can bo duuincd to be capable of physical 
possession within the meaning of Art. 10 of the 
Limitation Act. 

Both the lower Courts have found 
ayainst the contesting defendants on 
this point, and wo have no doubt that 
their decisions aro correct. 

It is contended for the appoliaots that 
actual ’ plrysical possession ’ was given of 
the share : but it is clear that what was 
given to the decree-holder in the fore- 
closure suit was but symbolical posses- 
sion. Tho share is admitedly an un- 
divided one, and in such a case O. 21, 
R. 35, Cl. (2) would apply, and possession 


should be given by affixing a copy of the 
warrant in some conspicious place on the 
property and proclaiming by beat of drum, 
or other customary mode, at some con- 
venient place, the substance of the de- 
cree. In the present case the warrant 
of possession does profess to give physical 
possession of the undivided share. That 
could not have been given and the pos- 
session was symbolical and admittedly 
what the decree-holder got was joint 
possession. It is settled law that a share 
in an undivided ^amiudari mahal is not 
susceptible of physical possession, C77t- 
kar Das v. Narai7i (1) and that shami- 
lat land is not susceptible of physical 
possession : 4 P. Zy. R. 8. It seems 

that till a purchaser takes possession of 
the property or his sale deed is regis- 
tered, Art. 10 does not provide any 
period for limitation and that Art. 120 
therefore applies : see Rai v. Sidakalli 
(2) and it was held by Stanyon, J. 0., in 
Second Appeal No. 46 of 1917, decided 
on the 3rd September of that year, that 
there can be no physical possession of 
an interest in an unascertained area. 
Their Lordships of tho Privy Council held 
\r\ Ratal Begum v. MaasuraliKhaniZ) 
that where the subject of sale does not ad- 
mit of physical possession and there is no 
registered instrument of sale, a suit for 
pre-emption is governed by Art. 120 of 
Schedule II of the Limitation Act, and 
not by Art. 10. In the present case 
there is no sale deed, and the cause of 
action is based on the foreclosure de- 
cree and tho right arises under 
S. 205 of the Berar Land Roveni^e 
Code of 1896. Art. lO of tho Limi- 
tation Act deals only with sales, and 
therefore we do not see how it ap- 
plies to the present case, as there bas 
been no deed of sale executed, and there- 
fore necessarily nob registered. We hold 
that in the present case transfer of an 
undivided share in the field is not capa- 
ble of physical possession on the decree 
in the mortgage suit, and that Art. 10 of 
the Limitation Act does not apply. 

Let the record bo returned. 

Reference answered. 


(1) [Ififil] 4 All. 24=(1881 ) A. W. N. 116 
(P. B). 

(2) A. I. a. 1922 Nag. 14. 

(4) [1002} 24 All. 17=28 I. A. 248=8 Bar. 133 

IP. C.). 
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PiNDLAY, O. J. G., AND PRIDEAUX, 

A. J. C. 

Shankar Rao and anothe) — Defen- 

dants — ApiDellanfcs. 

V. 

Pandurantj and others — Plaintiffs— 

Respondents. 

First Appeal No. 10 of 1924, Decided 
on 24:bli November 1925, from the deci- 
sion of the Addl. Disb. J., Nagpur, D,'- 
20bh October 1923, in Civil Suit No. 20 of 
1923. 

(а) Jlindic Tjaw — Rcvet'Moner — Common au* 
cestor miifit be proved by a rcvers'oncr lo suvcced 
ai collateral heir. 

Where the pl:iintiff» clai n a-s collateral heirs, 
it is iucuiiibent on them to show who the coni- 
mou ancestor was : U Cal. 02G, Foil. [P GG C 1] 

(б) Jfincht Raio — Alienation — Creditor's 
lorony belief but based on. bona jldc inquiry sus- 
tains alienation. 

If a creditor, before ouil>irkhig on transactions 
has mado reasonable and bona tide inquiry and 
has satisfied himself to the b*3t of his know* 
lodge and belief th it l^g.il necessity exists, the 
real existence of such legal ueuecsity in point of 
fact is not a condition precedent to his sucoi'ss : 
G M. I. A. dOd, llanuman I'lrisad's ease, 

[P GG O 2] 

11. S. Goar and 3/. R. Bohde — for Ap- 
])cllanbs. 

M. Gupta and V . D. Kale — for Respon- 
dents. 

Judgmeat. — Tho twelve plaintiffs- 
ros[)ondonts lilod tho present suit in the 
Co irb of the Additional District Judge, 
Nagpur, under the following circumstan- 
ces Tlioy claimed to ho tho nearest re- 
versioners of one Sakharam Kolbo who 
died in 1873. Sakiiaram left no issue, hia 
widovv Radhabai alone surviving him. 
Sl\o inhoribod from her husband a 10 
annas share in mouzas Deoli and Khapri 
(Nagpur). On 30bli March 1892, she sold 
0-8-0 share in each of bhoso villages to 
tho Defondant-AppoUanb No. I’s elder 
brother, A fortniglit labor, she mortgaged 
the remaining 0-8-0 shares in both the 
villages for Rs. 700 to the same vendee, 
and eventually sold him the latter shares 
also on 30th Sopbemhor lH9o for 
Us. 1,43-5. Under a private arrangement 
0-1-0 share of tho second 0-8 0 share was 
taken hack by Radliabai nearly a year 
after the sale of 189.j. Tho plaintiffs 
thus sued for possession of 0-15-0 shai-o 
in two villages named, both now having 
boon amalgamated into tho single village 
named niauza Dooli Peth. 
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The plaintiffs’ allegations were that 
the above-mentioned sale and transaction 
were executed without legal necessity 
and were not binding on them as nearest 
reversioners. At a partition between 
Defendant 1 and his elder brother, the 
property fell to the former’s share ; hence 
the Defendant 1 and his minor son were 
sued as being in joint ix>3session of the 
property. Apart from i^reliminary objec- 
tions about the value of the Court-fee 
jiayahle and the like, the defendants’ 
position was that tho plaintiff's wore not 
the nearest reversioners. They further 
pleaded that both the sale and mortgage 
of 1S92 and the sale of 1895 were for 
legal necessity, and further that the sale 
and mortgage transactions of 1892 wei*e 
consented tojjy one Gopal Govind Kolte 
who represented himself then as being 
the nearest reversioner. Other inciden- 
tal pleadings were raised on behalf of tho 
defendants, and these will be referred to 
later as far as may be necessary. 

On tho issues which arise on those 
pleadings the ' Additional District Judge 
came to tl)e following findings ; 

(a) That the plaintiffs were tho near- 
est reversioners of Sakharam ; 

(1>) That neither the sale or mortgage 
of 1892 were for legal necessity ; 

fc) That Gcpal Govind Kolte had con- 
sented to the two transactions of 1892, 
])ut he was nob then the nearest rever- 
sioner and his consent is not binding on 
the present plaintiff-respondents : 

(d) That the sale of 1895 was not for 
legal necessity ; 

(o) That tho plaint was properly 
stamped ; 

(0 That the plaintiffs can only claim 
an account of the protibs for tho period 
following the date of the suit being 
filed ; 

(g) That the defendants have nob been 
IH'oved to have made any ijn])rovcnients 
in tho property. 

A docrej was accordingly passed in 
favour of the plaintiffs subject to tlioir 
paying Rs.^lb0-i-.4 to blie dol'endants in 
respect of the alleged losses incurred by 
Defendant I’.s brobhor during tliroo years 
lie had managed I ho villages on Radha- 
liai’s behalf . 

Tho dofendanbs liave now appealed to 
this Court. On the apjieal coming on for 
heaving, ground No. 7 which was to the 
effect that tho consent of Gojial Govind 
to (ho sale niid mortgage of 1892 was 
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effectual was not pressed. Similarly also 
as regards the 9th ground, in which it 
was urged that, even if the two sales and 
mortgage attacked in this suit were held 
not to be binding on Obe plaintiffs, they 
were entitled to a refund of the amoiint 
of the consideration paid by them in the 
transactions mentioned. There^ thus in 
effect remain 4 points for consideration 
in this appeal. The four positions taken 
up on the appellants* part may be sum- 
marised as follows : 

(1) That the plaintiffs have failed to 
prove that they are the nearest rever- 
sioners of Sakbaram : 

(2) That (or some oO years the plain- 
tiffs have lain low and taken no action 
in the present matter ; although this may 
not amount to technical acquiescence on 
their pax't, a less rigid standard ot proof 
should be demanded of the defendants in 
-view of the time which elapsed, and tlie 
difficulty of now procuring apposite evi- 
dence in support of their defence ; 

(3) Tlxat even if legal necessity has not 
been categorically proved, there has been 
ample proof that the defendants’ prede- 
cessors in title, before embarking on the 
tran'^actions now sought to bo attacked, 
made reasonable bona fide enquiry and 
that this was in the circumstances suffi- 
cient ; 

(4) That there was legai necessity for 
the transactions in question. 

Wo will deal first with the allegations 
that the plaintiffs have failed to esta- 
blish that tliey are Sakbaram's nearest 
rcvcrsi(jner5. It lias been urged on be- 
half of the appellants tliat, as the plain- 
tiffs claim as collateral heirs, it was in- 
cumbent on them to show who the com- 
mon ancestor was cf. Kedarnatli Doss v. 
Prolab Chuniler Doss (U. (After discus- 
sing evidence it was held that ^plaintiffs 
were nearest reversioners of Sakbaram). 

We now pass to the next point which 
has been nrgoil on behalf of the apiici- 
lants. vi/., tliat although there may bo no 
fj'H.'si.ion of leebnical acQuicsccnco iii the 
pios^nit suit, the tact that the plaintiffs 
liavo delayed so long in filing it should 
have considerable weight attached to it in 
w<--ighing the evidence on record liecause 
rif the great difficulties the defendants 
now labour under in proving legal neces- 
sity and the like. Their Lonlships of the 
Pri vy Oo'incil in llnnoomrui ^Petyaud 

(1) [18B1J 0 Gal. 020. 
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Panday v. Mt. Bahooee M anraj Koonwaree 
(2) alluded to a similar matter. It seems 
to us, however, that this consideration 
cuts both ways. Just as it may be com- 
paratively difficult for the’ defendants 
now to procure convincing and specific 
evidence on a question like that of legal 
necessity or enquiry, so also the plaintiffs 
labour under a similar difficulty. We 
are quite willing, however, to admit that 
in a case like the present, in weighing the 
evidence on either side, it is incumbent on 
us to remember the difficulty under which 
the respective parties labour particularly 
as regards ascertainment and production 
of evidence on the matters dealt with in 
the case. Beyond this wo do not find it 
possible to go. There is admittedly no 
question of estoppel in the present case 
nor oven of technical acquiescence. The 
plaintiffs wore in the line of reversioners, 
but had only a spes successionis. Mt. 
Badhabai died on 21st October 1920 and 
the present suit was filed within some 
15 months of that date. It was clearly 
not incumbent on them to file the suit 
during Mt. Badhabai's lifetime and from 
their point of view, there might have been 
great difficulties and disadvantages in 
doing so. 

We pass, therefore, to the next position 
taken up on appeal viz., that it would be 
sufficient for the defendants to show 
that they have made reasonable en- 
quiries as to the existence of the 
legal necessity, and that if this were 
established that they were entitled to 
be absolved, even if it should afterwards 
be ascertained that the result of the 
reasonable and bona fide enquiry was a 
mistaken one. We accept the principle 
that if a creditor, before embarking on 
transactions such as we are concerned 
with here, has made reasonable and bona 
fide enquiry and has satisfied himself to 
the best of his knowledge and belief 
that legal necessity exists, the real exis- 
tence of such legal necessity in point of 
fact is not a condition precedent to the 
success of the defendants. That prin- 
ci])le is clearly laid down is S. 38 of the 
T. P. Act and the illustration thereto. 

We proceed, therefore, to discuss 
whether there has been proof of such 
reasonable bona fide and thorough enquiry 
as the circumstances of this case would 
have demanded of D. W. 7, Sir Gangadha^ 

(2) C1854-57J G M. T. A. 393=18 W. R. 81= 

2 Suther. 29=1 Sar. 552 (P. C.) 
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Hao Chitnavis. We may say at once 
that the high position and attainments 
of this gentleman as revealed in his evi- 
dence would not make us regard the 
evidence as anything, but unimpeachable. 
It is happily, however, not necessary for 
us to have to offer any criticism of 
his evidence in this connexion. (After 
discussing evidencs the judgment pro- 
ceeded.) We do not think there is any 
proof whatever of such reasonable and 
bona fide enquiry as would discharge the 
burden of proof which rested on the de- 
fendants in this connexion. 

We now pass to the next point for 
decision in this appeal, viz., as to 
whether there was actual legal necessity 
for the transactions in suit or not. (On 
evidence it was held that actual legal 
necessity was not i^roved.) The appeal ac- 
cordingly fails and is dismissed with costs. 
Appellants must bear respondents' costs. 

A cross-objection has been filed by the 
respondents to the effect that they 
should not have bsen ordered to pay, as 
a condition precedent to their acquiring 
possession of the subject in suit, 
Rs. 160-1-4, said to have been lost during 
Sir Ganj^adhar Rao Ohitnavis’s manage- 
ment of the village from 1892 to 1895. 
We are not satisfied that there has been 
any sufficient proof with regard to this 
item. Apparently for a good many years 
after Sakliaram’s deatli, the widow and 
her hrotliers between them managed to 
carry on the management of the villages 
with comparative success. From the 
account entries we have no sufficient 
details regarding this alleged item of loss 
and it must bo remembered that the 
village was managed, it was. appar- 
ently as a rcs\ilt of a private understand- 
ing. Tlie mortgage of 1892 was not a 
possessory one. In tlioso circumstances 
we do not think the defendants a'*e en- 
titled to a refund of Rs. 160*1- 1 in 
question and the following phrase will 
bo deleted from the judgment of the 
lower Court : 

The possession of 7 .nnnas share in mouzv 
Deoli is subject to payment by the plaintiffs to 
the defendants of Rs. lGO-1-4 with interest 
thereon at . 12 per cent, per annum from tho 
date of suit till payment. 

The cross-objection tiled by tho res- 
pondents will sudeeed in appeal, and fclie 
appellants will also bear the costs of the 
respondents’ cross-objection. 

Appeal . 

C ross-ohjgction allowed. 
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Chmtnu and anotho Appellants. 

V. 

Subheti and others — Defendants — Res- 
pondents. 

Second Appeal No. 510 of 1925, Decided 
on 9th September 1926, from the decree 
of tho Disb. J., Chhindw-ara, JD/- 15th 
August 1925, in Civil Ai)peal No. 49 of 
1925. 

Adverse possession — Possession in assertion of 
ownership to half nndirided share — Title can be 
perfected only as regards that half. 

It is impossible to obtain by prescription any- 
thing more than is claimed. If a man asserts 
that he is tho owner of an undivided half share 
in property, and holds possession of it for twelve 
years, he becomes tho owner of that half-. hare 
only, not of the whole property. [P 68 C 1] 

A. Bhagwant and S. A. Gkadge — for 
Appellants. 

.V. V. ManjrcJcai — for Respondents. 

Judgment. — The relationships and 
dates set out in the following table are 
relevant : 

0) 

o to 

1 — JS o 
I 



73 

S - O 

Z JjS 

•f. . 
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Sukhlal and Kisanlal died before the 
present suit was filed on the 8th of Sep- 
tember 1924. Kashiram was born on tlio 
2.5th of May 1907, nearly four rnontiw 
after the death of his father Kanhaiya. 
and ho died in less than five monlhs aft r 
his birth. Ilis mother Mania took 
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Chhote, Kanhaiya’s brother, as her second 
husband in the following year, that is 

1908. 

The mistake of fact made all through 
tlie case is in the assumption that the 
members of this Lodhi family knew as 
much of tlie Hindu Law of inheritance 
applicable to this case as can be dis* 
covered by the Courts now on an exami- 
nation of it. On Kanhaiya's deatii 
Subbeti awd Mania were his heirs and 
took possession of his property. During 
Kashiram’s short life be was the owner 
of it, and at his death his mother INIania 
was his heir. But the two widows re- 
mained in .ioint possession, and when 
iMania married again in 1908 Subheti was 
allowed to remain in sole possession. It 
is clear then that they botli, like every- 
body else, regarded themselves as en- 
titled to tlm property as Kanhaiya’s 
widows. The idea that Alania was tlie 
sole owner after her sliort-livcd son, and 
that Subheti camo in as a trespasser witli 
no title at all o!) Mania’s marriage, 
obviously never entered tlio heads of 
eitiier of them or of any of their hus- 
, bands’ relatives. 

' Kow it is impossible to obtain l)y pres- 
cription anything more tlian is claimed ; 
you cannot Iccop more than you lake. 
If a man as'^erts that lie is the owner of 
an undivided lialf share in j)i'opcrty, and 
bolds pfHscs'iion of it for twelve years, 
lie becomes 1 lie owner of that half share 
only, not of the whole property. Simi- 
bivly, Siihiicti asserted that she had 
the interest that Kanhaiya’s widow would 
have had in the pi'0})eity if Kashiram 
bad never been born, and she has estab- 
lished her right by proscription to tdiat 
intorost, but to no more. Slio can keep 
what slie took, aUl'Ougb, slio had no 
right to lake it ; but obviously she cr.n* 
not keep what she never took and novel’ 
bold. She has by her adverse possession 
jierfectcd Mio title she assorted, that is, 
her own title as Kanhaiva’s heir. 


The whole estate must then be treated 
as f)no inlieritcd by Sublnrtl from her 
husband Kanhaiya. and tho intervening 
owricrship of Kashiram for bvo months 
must be left out of account now, just as 
it \Nas in lf)0S. Ivanhaiya’s next lieir is 
Dooka, bis daughlor, and tho estate 
f ransforred by gift to her is the whole 
estate inherited by Subheti from 
Kanhaiya. The transhn’ is tboroforo pei- 
lectly legal, tliougb in that view of tlio 


case, it is really not a transfer but a re.' 
linquishmenb by Subbeti and a subsequent 
taking of the estate by Deoka in her own 
right as the next heir of Kanhaiya. In, 
that capacity she takes it as owner for 
her life, and on her death it will pass to 
Kanhaiya’s next reversioners then existr 
ing. At present they are only Chunnu 
and Chhote, the second plaintiff Manak- 
chand coming after both of them. 

One of the defences to the claim to> 
set aside the deed of gift, wdiich was not 
examined, was that the property never 
belonged to Kanhaiya at all, having come 
to Subhoti from her mother. As however 
the suit must be dismissed on the plaint- 
iffs’ own allegations, that need not be 
discussed. It may be mentioned that if 
Subbeti could be regarded as in possession 
of tho property otberwiso than as 
Kanhaiya’s heir as she was in the Courts- 
below, the considerations governing the 
judgments of those Courts would have- 
little application to practically the whole- 
of tho property in question, which con- 
sists of two occupancy holdings with a 
total area of 9.3*45 acres ; the rest is only 
t wo houses and a kobha attached to one 
of thorn. 

The aj)peal will ho dismissed and the 
ai)pellants ^xill pay the whole of the 
costs of both parties in all three Courts. 

Apiycal 
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KiNIvIIE7:)E, A. J. C. 

DhadWiindus and another — Defend- 
ants — Ai)pcllants. 

V. 

Gajaditn.} — Plaintiff — Respondent. 

Second A]ii)eal No. 402 of 1924, Decided 
on loth September 1026, from tho 
decision of tho Addl. Dist. J., Damob, 
D/- 25bh July 1921, in Civil Appeal No. 39 
of 1924. 

(o) C. r. Tenancy Act (1020). S. 11, Prov. 2— 
•'Collaterals" and " kindred "—Words should 
bt consirued dl so as to suit the 
pies of personal Jaw of each tenant. 

The primary mcaninp of tho words; ‘col- 
laterals ” and kindred cannot bo treated as 
tho only in'oanlng which tho legislature intendoc 
to assign to them when u^ed in the Tenancy Ac 
It would be proper to say that those words 
only such tcchDical meaning as they ^ 

under the system of personal law applicable 
the tenant coacerned. so that it should be op . 
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to the Coxirfc to put such diffei-ent constructions 
on them as the personal law of inheritance of the 
particular tenant may justify. [P. 70, C. 2] 

(6) C. P. Tcuaucii Act, S. 11, Prov. (2) — 
Cullatcrals " — In the ca^c of Il/ndu %narricd 
noinnn's sclf-acqtilrcd occupancy tenancy riyhts 
“ collaterals ” means her husband’s cnUolcrals. 

In interpreting the rnle of inherita’nco enun* 
dated in S. 11. road with second proviso, as 
applicable to the devolution of a Hindu married 
■woman's self*acquired occupancy tenant right, 
the word "collaterals” should he construed as 
the collaterals of her husband. [P. 71, C. 1] 

(c) Hindu Law — Inheritance — Husband's col- 
itatcrals become wife’s collaterals after marriage. 

A female by her marriage leaves the gotra of 
her father and enters the gotra of her husband 
and becomes the gotraja sapiuda of his gotra ja 
•sapindas, i. e., the collaterals of her husband 
become her own collaterals. [P. 71, C. IJ 

{d) Hindu Late — Marriage — Presitmption is 
in favour of marriage in approved form. 

The presumption is that a marriage has taken 
place in an approved form rather than in dis- 
approved form : 11 A/. J. A. 130 {P. C .) and 

38 Cal. 700 (P. C.), Pel. on. [P. 60, C. 2] 

(e) C. P. Tenancy Act, S. 11 — Provisions apply 
to female tenant also. 

The provisions of S. 11 are to be read as 
applicable to male ns well as female tenants 
mvitatis mutandis. [P. 09, C. 2] 

(/) Interpretation of statute — Proviso excepts 
something out of the section. 

A proviso excepts oat of a previous section, or 
r-ut of the earlier part of the section which con- 
tains something which, bxit for it would havo 
been within tbeenacting part. [P. 70, C. 1] 

V. It. Pandit and H'. R. Pavanik — for 
Appellants. 

O. L. Subliedii ) — for Respondent. 

Judgment. — This 2nd apiioal raises a 
<luestion of the interpretation of a statute. 
A bi'icf statement of the facts is neccs* 
sary. Ono Girdhari hold the land in 
suit as occupancy tenant under the 
plaintiti'*res])ondcnt. l£o died issuolcss 
and was succeeded by his widow. On 
bor death his holding was taken uj) by 
his sister Mt. Sila who was recognized 
by the landlord as the tenant ol the land 
in suit. It is coimiam ground that tlio 
tenancy right was per.sonal jn-operty or 
stridhan in htir hands. On her death tho 
dofondanU who are prnved to bo her 
husband's sagotra sai)indas within seven 
flegrce's of kindled to him took iiossossion 
.of her lands. Tho plaintiff as tho land- 
lord of tho holding sues to eject them as 
trespasser i:)n tho ground that tho tenancy 
lapsed to him for want of heirs and that 
tho defendants arc not collateral heirs of 
his tenant Mt. Sita within tho meaning 
of S. 11. proviso tii) of tho now C. 1^. 
Ton.ancy Act of 1U20. 

Tlio hrst Court dismissed the suit hold- 


ing that the tenancy _ did nob lapse liut 
legally devolved on the defendants. On 
appeal by plaintiff the lower appollalo 
Court reversed the decision and granted 
a decree for iiossession, in the view that 
though defendants were the collateral 
heirs of Mt. Sifca’s husband they were not 
her collaterals and as such wore excluded 
from inheritance under the 2nd proviso 
to S. 11 of tho Act. Tho defendants Iiave 
therefore come up in 2nd appeal. 

It is contended on their behalf that 
the in’ovisions of S. 11 and its 2nd 
proviso have nob been rightly con.strned 
by the lower appellate Court. I think 
this contention is sound and must pre- 
vail. Tho relevant portion of tho section 
in question with its proviso may bo 

reproduced hero for facility of reference : 

11. The iiitere*^t of an occupancy tenant shall 
on lii>i death pass by inheritance in accordance 
with his personal law ; 

Provided that 

• • • 

(ii) no collateral shall be eutiiled to inherit 
uulcs:i he is a male in a male lino of ascent or 
descent and within seven degrees of kindred from 
the tenant. 

It is common ground hotweon the 
l^arLios and also clear from S. 12 (1) of 
the C. P. General Clauses Act 1 of 1911 
tiiat unless there is anything ropngnanb 
in tho subject or context words import- 
ing tho masculine gender shall bo taken 
to include females. It thereforo follows 
that the provisions of S. 11 are to he read: 
as applicable to male as well as femalcj 
tenants, mutatis mutandis. Tho intcrosti 
of a female occupancy tenant must conse- 
quently on her death jiass Ijy iiihoritanco 
in accordance with her p<5rsonal law. 
This personal law for a married Hindu 
female tenant who owns her tenancy in 
ahsohdio riglit must necessarily bo that 
branch of Hindu Law which governs 
devolution of a married woman’s stridhan 
according to tho school to which she 
belongs. Her heirs must therefore ho 
from amongst tho class of lieirs wlio aro 
entitled to succcorl to her olh ‘V stridhan 
property under till) llimlii liaw applicable 
to her. 

It is not dispute'! and may Llioroforo he 
presumed that Alt. 8i(a was married 
in ono of tho approved forms of marriage : 
see Mt. TUakoor Deyheo v. llao Balak 
llayn (l), Jngaymatk v. Narayan (2) 

(1) [1«(;G] ll Af. I. A. 139=10 W\ if 3 — 0 
Suthor. to. -2 Sar. 281 (P. C.). 

(•2) [lOlO] 31 Bom. .5‘^3--7 1. C. 1>9-12 Bom 

1.. R. 
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Kanalchii Nafjalinga v. Nngalinga (B) and 
Moji Lai V. CKa72drahati Kuniari (4). 
As the succession to the sti'idhan of a 
uiavried woman goes to her paternal and 
maternal relations only if the marriage 
is in a disapproved form, we must leave 
them o it of account in this case. It 
would lie seen that the question is thus 
very much narrowed down— when the 
substantive part of an enactment itself 
eliminates certain persons from the list 
of heirs to a married woman’s property 
can a proviso to that section open a door 
for tliem, or in other words does a 
proviso enlarge or restrict the scope of 
the earlier enacting part of a statute. 
We have the following rule of interpre- 
tation in Lord Halsbuary s Laws of 
England, Yol. 27, S. 3, para. 247, at 
pp. 137 : 

Among the parts of a statute which must be 
considered iu arriving at its true me.aning are 
the sections or parts of sections known as provisos, 
exceptions, and saving clauses. 

A proviso excepts out of a previous section, or 
out of the earlier part of the section wJiich con- 
tains, something which but lor it would have 
been within the enacting part. 

The section and the 2nd proviso read 
together in the list of this rule when 
applied to the devolution of a married 
Hindu female’s tenancy right, limit the 
heirship primarily to the husband's lino 
of sapindas in ascent or descent from him 
and further restrict it to seven degrees 
of kindred from the husband of the 
female tenant 

The respondent’s counsel argues fcliat 
Uie words “kindred” and “collateral” 
as used in the 2nd proviso should bo 
constnictecl in their primary meaning as 
dosignating ‘ persons descended from the 
same stock or common ancestor, ’ and 
refers mo to the definition of those words 
as given in Ss. 20 and 22 of tlio Indian 
Succession .Act of and the corros- 

))onrling Ss. 21 and 2fi (jf the now Indian 
Succession Act of 1020. In the absence 
of any definition of tlie words ‘kindred’ 
oi‘ collateral ' in the Tenancy Act of 
1920 or in the C. P. General Clauses .Act 
of lOll, it may at first sight appear 
plausil)lo to accept the definitions in the 
Succession Act. But as it is expressly 
laid down in S. 23 of tho new Succession 
Act itself lliat part 4 in which these 
tlolinitions occur does not apply to Hindus, 

hij [nUOj Mad. .010 = 4 1. C. 871 = 19 M. L. 

I. 4N(>. 

(•}) IKU I J C.il. 700=11 I. C. .702=^ I. A. 

12I (1*. O.). 


Muhammadans (fee. I think it is proper 
to confine them to cases strictly coming 
under that Act ; I think their extension 
to the case of a Hindu under the Tenancy 
Act would be unwarranted by law. If 
to be kindreds or collaterals of one- 
another both persons must be descended 
from the same stock or common ancestor^ 
a Hindu married female and her husband’s 
collateral heirs cannot be said to be 
descended from the same stock or common 
ancestor in the strictly literal sense of 
those words ; only the relations of such 
a woman though married in approved 
form on the paternal and maternal side 
would in that view have to be brought 
in to the exclusion of her husband’s- 
kindred, simply because she is descended 
from tbeir stock and not of her father- 
in-law. 

Lord Halsbury’s Laws of England 
Vol. 27, paraT 243, contains the following 
rule of interpretation on that point ; 

As .a word is priintirify to be construed in its- 
literal and popular sense, so au enacting section 
is to be understood according to tho ordin.ary 
incaoing of the words composing it. The only 
exceptions to this rule are whcr(3 some other 
section in the statute shows that the ordinary 
meaning is to be enlarged or cut down, or 
where its literal construction would be re- 
pugnant to tho general purview. For the pri- 
mary meaning is not always the parliamcntary 
meaning, and any construction which leads to 
absurd results or produces injustice should if 
possible be avoided. 

It is thus clear that to construe tbe- 
words ‘ kindred’ and ‘collateral’ as used 
in tho 2nd proviso literally and to in- 
terpret (hem on the linos of the defini- 
tions of those words as given in the 
Indian Succession Act is to bring in the 
heirs on tlio father's or mother’s side 
which could not Iiave been the intention 
of the earlier part of the section to 
include. A construction which would 
lead to such absurd results should be 
avoided. The primary moaning of those 
words cannot therefore l)e treated as the 
only meaning which tho Legislature 
intended to assign to them when used in 
tho Tenancy Act. Under these circum- 
stances I am of opinion that it wotild be 
proper to say that those words have only 
such technical moaning as they may 
bear under the system of personal law 
applicable to the tenant concerned, so 
that it should be open to the Court to 
put such different constructions on them 
as tho jjorsonal law of inheritance of the 
particular tenant may justify. 


Wasudeo V. Kixg-Exiperor (Findlay, O. J . C.) 


1927 

The same lesult follows even if we 
consider it purely from the point of view 
of Shastric texts of Hindu Law. The 
following extracts taken from Sir Bose, 
A. J. O’s decision in Bayana v. Dinkar 
(5) will illustrate this : 

Similarly arises the sapinda relationship of 
the hxisbaud with the patoi (lawfully wedded 
wife), by reason of their together forming one 
body, i. e.. one person ; hence the wife is called 

half the body of the husband _ Thus 

wherever the term sapinda is used there directly 
or mediately connexion with parts of the body 
is to be understood. • • • • the 

real meaning of the text is that they become 
each other’s sapindas from the moment of their 
marriage. By marriage a female ‘ is born again 
in the family of her husband’, to use the expres- 
sive language of Hindu lawyers. With her mar- 
riage she leaves the gotra of her father and 
enters the gotra of her husband and becomes the 
gotra ja sapinda of his gotraja sapindas. 

This clearly makes the collaterals of 
her husband her own collaterals. 

On the findings arrived at in the 
Courts below it is evident that the 
defendants'appollants are the collateral 
heirs of Mt. Sita’s husband and they are 
also within seven degrees of kindred from 
him. As such they are under Hindu 
Law entitled to inherit her other stri- 
dhan. The logical conclusion resulting 
from these findings therefore is that they 
slioulrl bo also necessarily come in as 
lieirs to her peculium or to svich interest 
as she owns absolutely in her self-ac- 
quired occupancy holding under the C. 1^- 
Tojiancy x\ct of 1920. 

Tho restilt then is that the decision 
appealed against cannot ho upheld as 
sound or wariantCfl upon a proper and 
correct interpretation of tho rule of 
inheritance enunciated in S. 11 read 
with llio second proviso, of Idio aforesaid 
'L’cnancy Act of 1920 as applicable to the 
devolution of a Hindu married woman’s 
self-ac(juired occupancy tenant right. 
T’ho appeal is therefore allowed and it 
is ordoi’ed that (ho d'*croo of tho lower 
appellate Court he reversed and that of 
tho 1st Court restored with costs of both 
parties in all three Courts to ho home by 
tho ]ilain till- respondent. 

Appcdl tiUowed. 
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Findlay, O. J. C. 

Wasudeo — Accused — Applicant. 

V. 

King-Emperoi — Opposite Party. 

Criminal Revision No. 109-B of 1925, 
Decided on 28th August 1925, from the 
judgment of the S, J., Amraoti, D/"9tli 
May 1925, in Criminal Appeal No. 82 
of 1925. 

{a) Criminal P. C., S. Formal 

in general terms is sufficient compliance ic6(h 
S. 342. 

.V formal question in general terms is .a suffi- 
cient compliance with the mandatory provisions 
of S 342, although in a particular case it may 
be open to. and advisable for the Court, in the 
exercise of its discretion, to put more spemfic 
<iuestions : A'cwbo/dd, t/.in .1. i. it 192-5 Cal. 
HGl, Foil. CP 72, C 1} 

(6) P. C.. S. 105— Mlerali on in the 

Code does not invalidate proceedings begun be- 

fore it. , , X 

The alteration in the law of procedure relat- 
ing to the grant of sanction cannot invalidate 
proceedings validly begun under the old proce- 
dure : A. I. 11. 1925 Mad. 1122, Foil. [P 72. C 1) 

V. V. Ciiitaley — for Applicant. 

G. P. Dick — for the Crown. 

Order. — The applicant Wasudeo was 
convicted by the Magistrate, with b. 30 
powers, of the Yeotmal district, of 
offences i)unishable under Ss. 467 and 
•171, read with S. 109, Indian Penal Code, 
and sentenced to two years’ rigorous- 
imprisonment for each offence, the sen- 
tences to run consecutively. The Ses- 
sions Judge, Amraoti, allowed tho appeal 
as rogar<ls the conviction under S. 4(i// 
109, hut ui)held the conviction under 
S. 471, Indian Penal Code- 

The facts of the case have been fully 
stated in tho judgin mt of the Sessions 
Judge and it is unnecessary to repeat 
timm lujro. No attempt has been made 
on belialf of tho applicant to attack the 
findings of fact which have l)een arrived 
at by the Sessions Judge- Certain tech- 
nical riuestions have, however, been raised 
and I now proceed to deal with thorn. 

Tho second ground which ap]) 0 ars in 
( he application is t hat the jirovisions of 
S. 342, Criminal Procedure Code, have 
not been sufficiently complied with. This 
refers to tho further examination of the 
accused on 1-10-1924, after Sita (P. 
W. 1) and Gan flat i iP. W. 3) has been 
cross-examined. It has been suggested 
that it was insufficient to merely ask tho 
applicant whether ho Irad anything more 
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to say with reference to the cross-exami- 
nation of the^e witnesses, which had 
been conclnded. I find it impossible, in 
the circumstances of the present case, to 
hold th.at there was any necessity for 
the Conrb to have put more si)ecific ques- 
tions to the applicant in this connexion. 
-Vor my own pari, I concur with the 
observations of Kcwbould, J., in Evi'jyeror 
V. Alimjiddhi (l), that a formal question 
in ponoral terms is sufficient compliance 
with the mandatory provisions of S. 342, 
although, of course, in a particular case 
it may he open to, and advisable for the 
Court, in the exorcise of its discretion 
to i)nt more specific questions. Ko reason 
whatever for presuming that the appli- 
cant has been prejudiced in this con- 
nexion, has l)ccn made out in this Court. 

It was also mentioned in the course 
of argument that the previous examina- 
tion of the applicant was of a somewhat 
inquisitorial nature, hut the terms there- 
of scorn to mo to have left him ample 
opportunity for explaining instances in 
tho evidence which appeared to be 
against him. 

A new legal point, which I allowed to 

i) e added in the application on tho day 
of hearing was also raised, o. g., that tho 

j) rovisions of S. 19 ”j, Criminal Procedure 
Code, as recently amended, have not been 
comi)lie(l witli in this case. It has been 
argiied that it is true that tlio sanction 
was granted before the amending Act to 
Mm Criminal Procodtiro Code came into 
force : bnt, it lias been urged, (hat cogni- 
zance was o!ily taken of the case thore- 
aftor, viz., on 23-1-lhiii. It is clear, 
however, that cognizance of tho ca-^^c 
was really taken lon^ bofnre, vi/.., oii 

Iain in fi;ll agroctnont with 
tho deei'^ion of Wallace and Nair, 
in Apposimii )'c. (2), on this 

qim-ition. The alteration in tho law of 
jjirooednro rolaMng tf» tho griinl; of sanc- 
tion can. nlivioiwly not invalidate pro- 
co(a1ir)cis validly liogun under the old 
j)i'oc*<'diiro. Had Mu'; been Die intention 
of I !u) Lofii'ilatnre, it world have been 
Ivanslatoil into appropriate language in 
t he I'iooe of 1 ho locislation concojned. 

I Koc no cause, llioroforo, for entertaining 
tliis gro'ind of i-cvision. 

'Fho third ground of revision, viz., that 
Mireo Ct)urb witnesses had been examined 
oven prifjr to (ho prosecution evidence, 

(1) A. I. n. lO'j:. C;il. :m;i — -.IJ Cal. 52-2. 

i) A. I. R. It'-)'. Ma«l. U2-2. 
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was not pressed and bad obviously no 
chance of success. 

On the merits all that has been urged 
is that W asudeo was only an agent and 
that there has been no positive proof 
that he had knowledge that the docu- 
ments were forged. The circumstances 
in In lie Banchhodtlas (3), relied • upon 
by the pleader for the applicant, were 
wholly different from those of the pre- 
sent case. It seems utterl^^^ impossible, 
on any reasonable view of the evidence, 
to assume that Wasudeo took an innocen t 
part in tho matter. The considerations 
advanced by the Sessions Judge and by 
the Magistrate seem to me absolutely 
conclusive in this connexion. The whole 
civil case was in the hands of the ap- 
plicant and it was very clearly be who 
was (he ringleader and carried out the 
crime. There is no possible ground for 
• interference on revision in this connex- 
ion, and for tbe same reason I am unable 
to hold that the Magistrate has erred in 
making tbe differentiation of xmnishment 
ho has l)otween Wasudeo on the one 
hand and Gangu, the so-called principah 
on the other. As I'cmarkcd by the Ses- 
sions Judge, it is perfectly obvious that 
Gangu was a mere cat’s paw in the bands 
of the others and the circumstances \Yer6 
such as to entitle her only to some 
ineasuro of leniency. 

Tho application for revision is accord* 
ingly distnissed. 

Avplicadon d ismissed. 

(3) ‘i-i iJom. 317." 
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Kinkhede, a. J. C. 

CoUector of }\iina ) — .\pplicant. 

V. 

D'lJdnn IcJiandsa — K on 'applicant. 

Civil Reference h’o. 200 of 1926, 
Decided on 30tli Septembor 192G, from 
tho order of the Small Cause Court J.. 
Khandwa, in Suit No. 531 of 192G. 

in) C.1‘. StO'.np Lav ItuJhtfis CIrcuinrs (1S87). 
L'os. 7. 9. 11 and i2 — A/jrcrvicnl tniist be /of 

An ngrcoiiicnt for sale of goods or niorcliandi?o 
^YUbin tho uicanii'p of tlio C. P Stamp 
Rulings Circulars Nos. 7. U, 11, nnd 12 of 188/* 
is one in consideration of a price paid or pro- 
mised nud not ono to deliver goods in exebango 

for goods and further it mubt be unattestod, 

fP 73, C 2] 
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(6) Siauip Act — Estiviate of stamp duly 
i>ayahlc— Primary contract between parlies mnst 
tbc locAxcd at anej not other stipulations provided . 

In ostiniaiing the stamp duty payable ou an 
iu^tTuinent» what Court should look ut is the 
primary contract and not the stipulation which 
it may contain for paN'ment of any damages in 
c‘nse of default, as such a stinulation is by way 
rA penalty in case of breach of the original 
£:ovcnai5t : U -1/L 5.S5, llcl. on. [P 71 C 1] 

G. L. Subheda) — for Non-aiiplicanfc. 

Order - -This is a reference by the 
Collector, Khandwa, under S. 61 of the 
-Stamp Act requesting this Court to revise 
the order of the Judge, Small Caiise 
Court, Khandwa, levying duty and pen- 
-alty upon an instrument filed by the 
non-applicant merely as an agreement 
even though it camo under the definition 
of a ‘ bond ' as ’defined in S. 2 (5) (c) of 
tho Stamj) Act and a higher duty and 
penalty than those paid were payable in 
respect of it. 

Notice was issued to the plaintiff-non- 
lapplicant to show cause why the order 
should nob be revised. He appeared and 
showed cause. His learned counsel’s 
contention is that the instrument in 
question is nob a ‘ bond ’ hut is an ‘ agree* 
ment ’ within tho meaning of Art. 5 
of Schedule 1 of tho Stamp Act, and tljat 
oven as an agreement it was exempt 
from stamp duty, it being an agreomenb 
for sale of goods or merchandise exclu- 
sively. He relies u])oa the C. P. Stamp 
Law Rulings Circular No. 7 of 1887 
printed at p. (U of Part 1, S. 1 of tho 
Stamp ^lanual in sujjport of this con- 
tention. No appearance was made on 
JjohaU’ of tho Goveriimont. 

The instrument as it reads is in tho 
nature of an agrooment to deliver (pre- 
sumal)ly when it conies into existence) a 
certain quantity of cotton weighing 
maunds, namely agricultmal produce, 
or in default to pay its price or money 
-equivalent at tho tlion ju-evailing market 
rate, together witli didhi, in considera- 
tion of a present delivery of a certain 
f\uantity of cotton seed weighing ^Hhs of a 
inaund of which tlio rate is stateil to he 1 
panaris jior rupee. This instrument 
besides being executed by the obligor is 
-ittestod by one Oulahcband as a witness. 
It does not state either tho time or the 
date when the cotton is to be delivered, 
nor docs it state tho value payable in 
default of delivery of the cotton, with 
.inv 'legrce of certainty as it is left to 


fluctuate according to tho tlien market 
rate. 

Tho question therefore is whether the 
instrument under reference is a mere 
‘ agreement ’ or something more than an 
‘ agreement, ’ and if it is a mere ‘ agree- 
ment ’ whether it falls within the exemp- 
tions. To bring it under the exemptions 
it must not only bo an agreement for 
sale of goods or merchandise which 
includes grain or other agricultural pro- 
duce as tho C. P. Stamp Law Killings 
Circulars Nos. fl, 11 and 12 of 1887 show, 
but must be unattested. Presumably, it 
is an agreement to deliver certain quan- 
tity of cotton and in the event of non- 
delivery to pay damages. But to be an 
agreement for sale of goods or mei-chan- 
dise, it must be in consideration of a 
price paid or promised ; but it is not so 
because cotton is agreed to be delivered! 
in return for cotton seed. It is not| 
therefore, an agreement for sale of goods 
or merchandise within tho meaning of 
the C. P. Stamp Law Rulings Circulars 
Nos. 7, 9, 11 and 12 of 1887. It may 
fairly bo styled as an agreement to 
deliver goods in exchange for goods as 
held in Samaratvial U ttamchand v. 
Govind Cl) and tho C. P. Stamp Law 
Rulings Circular No. 23 of 1902 ; as such 
it would not como within tho cxemi»tions 
hut would have been liable to a sf amj) 
duty as an agreement ‘ not otherwise 
provided for. ’ But for the fact that tho 
instrument is also attested by a witness 
this caso would have boon on all fours 
with tho liombay ca*G. Being attested it 
falls in the category of instruments 
referred to in S. 2 (5) (c) of the Stamp 
Act and is liable to ho slanqu'd as a bond 
under Art. 10 of Schedule I of the said 
Act. 

Treating the instniiiiont then as a 
bond tho next question is what duty is 
payable on it. I ilunk this' has to he 
calculated according to tho value of tlio 
cotton seed delivered xuidcn- it, which at 
tho rate of i pasavis per rupee comes to 
Ro.l-S-O; and tliat as such, tho only duty 
payable was 2 annas. The pi ico payalile in 
default of delivery of cotton cannot bo 
taken into account in calculating tho 
stamp duty for reasons given l>elo\v. 

In view of tlio ruling in Gisborne and 
Co. v. Saha! Bowri (2) and tho f\iU 
Boncli decision of tho Allahabad Higli 

(II LlObl] 25 Rom. 096 — 3 Bom. 1,. 'r. 3Si. 

(2) fl.SS2} .S Cul. 2S1=:10 C. B. R. 210. 
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Court Jn the matter of Gajraj Singh (3), 
I think in estimating the stamp duty 
payable on an instrument we must look 
to the primary contract and not take 
into account the stipulation which it 
may contain for payment of any dam- 
ages in case of default, as such a stipula- 
tion is by way of penalty in case of 
])reach of the original covenant. A cove- 
nant in an agreement to do a par- 
ticular act, and to compensate its breach 
in damages, docs not convert it into a 
‘ bond ’ as licld in the aforesaid Calcutta 
case. In calculating the stamp duty 
jiayable on this instrument I have, there- 
fore, left out of consideration the coven- 
ant to pay tlie price of cotton in case of 

breads. * 

It is, tliercfore, declared that though 
tiic instrument under reference by 
reason of its being attested by a witness 
fell within the category of a * bond ’ no 
liighcr duty and penalty than those 
already realized by the civil Court were 
])ayablo, but that on the contrary a duty 
of 2 annas and a penalty of Rs. 5 “ 
only ouglit to liave been realized. 

A cojiy of this order be sent to the 
Collector with reference to the provi- 
sions of S. 01 (2) and (3) of tlie Stamp 
Act . 

Ue/t’reiice (Uiswerr.d . 
fLHHTj U All. A. \V. nTiuO. 
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HALIdl'AX, A. J. C. 

Jtavinu'ji ! — Defend an I 1 — Api)ol)ant. 

V. 

Arhhcra m — Plain till — Jbjspomlent. 

First Appeal No. LOO of 192o, Decided 
on loMi Sepfcnil)cr 192(5, from a decree of 
tl}c 1st Cl. Sub-.J., liilaspur, D * 2-tth 
.Jiitic 1925, in Ci\ il Suit No. 13 of 192-1. 

1^. o. s. /;. U — .S<'/ o/r — C<>urt‘fcf 

fur jild/nlr Jf'n cidfin should br j'nld 

if ilfcrec fur the cxca^'i is jirnyfil fut'^Court J-'ces 
Jef, >Si ji, 1 . .1 i l. ] . 

When a hcl-i>fT is |)leadc(l by clefendaut. Court- 
fee i- jiayable only on the .11110001 claimed in 
i xcesH of that claimed by the plaint ill, and only 
if till} (iefeiidant wants a decree for that excess ; 
10 <’. !■. J.. Ji. JIM. FoU. [P 75, C IJ 

>V. a. Bosr . — for Appellant. 

■S. C. Unit Choirdhnnj — for Rospon* 
d cnl.. 
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Judgment. — A great deal of the peti- 
tion of appeal is irrelevant and the rest 
is untenable. This is admitted by the 
learned pleader for the appellant, who 
urges now only that he ought to be 
allowed to pay decretal amount in instal- 
ments or after a reasonable interval, so- 
as to avoid the loss resulting from a sale 
of bis projierty by the Court. That is 
hardly a matter in which interference in 
appeal would be possible, oven if it were 
not admitted that the appellant bas done 
nothing towards raising the money during, 
the fourteen months that have elapsed 
since the decree was jmssed. But any- 
how property belonging to him was 
attached and sold by auction in January 
last for Rs. 10,000, so that there is noth- 
ing more to be said or done about it. 

It happens that the property was 
the same share in a village that the 
appellant sold to the respondent for 
Rs. 9,500 in 1922 and that the respondent 
\vas the purchaser. The appellant is 
ordered by the decree to pay costs and 
interest, so that the net result of his 
repudiation of the sale of 1922 is that he 
bas now sold the same property to the 
same person and has got quite Rs. 1.500 
le^s for it, to say nothing of what be may 
be ordered to pay in tlie other suit or ot 
what this suit has cost him. 

The contention set out in the petition 
of appeal was mentioned in argument.- 
The ])laintiff paid Rs. (5,500 (and a fur- 
ther sum with which we are not con- 
cerned in this case) to one Thuluram in 
satisfaction of a mortgage executed by 
the defendant. The defendant pleaded 
that as much as that was not duo on the 
mortgage, as he liad nob received the full 
consideration of Rs. 1,000 stated in it- 
The mortgage was executed on the 23rd 
of December 1915, for Rs. 4.000 carrying 
interest at 12 jicr cent, per annum. Of 
the consideration the defendant left 
Rs. 1,3H0 with the mortgagee as a deposit 
on which he could draw at will as is 
recited in the bond. 

On those facts tlio appellant pleads 
that he locoivod only Rs. 2,620 of the 
stated consideration of the mortgage. 
But even if he never withdrew any ^ 
the money ho left in deposit, it was paid 
to him before he could deposit it, and *t 
would be still there now for him to draw 
if he chose. But he distinctly admitted 
in the lower Court that ho drew some 
amounts against the deposit, and ho never 
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stated that the total of those amounts 
was not Rs 1,380 ; indeed he said nothing 
about the total. 

Another plea similar to this was taken 
in the lower Court, to the effect that 
Thuluram the mortgagee was prepared to 
accept Bs. 4,000 on prompt payment in 
full satisfaction and the necessity for the 
payment of the extra Rs. 2,500 was 
caused by the undue delay of the plain- 
tiff. On this it was held in the lower 
Court, after a long legal discussion, that 
the plea was “a counter-claim by way of 
an equitable set-off,” and it could not be 
heard unless the defendant paid the 
Court-fee on Rs. 2,500. If the learned 
•Judge had i*ead the jtidgment in Sitaram 
V. KanJtaiyalal (1) which he cites, ho 
would have learnt what is fairly well 
known to most Judges and pleaders, that 
when a set-off' is pleaded. Court-fee is 
payable only on the amount claimed in 
excess of that claimed by the plaintiff’, 
and only if the defendant wants a decree 
for that excess. 

Anyhow, the i)lea was nob one of set-off 
at all. though it really does nob matter 
hy what name it is called. The case was 
a perfectly simple one under S. 04 or 
S. 65 of the Contract Act for the restora- 
tion of the benefits the defendant had 
received under the contract. One of 
those benefits was said by the plaintiff' 
to be eqxiivalenfc to Rs. 0,.500 and the 
defendant said it was not worth more 
than Rs. 4,000. That question ought to 
have been tried hut was not. (The judg- 
ment then dealt with some unimportant 
matters and dismissed the appeal.) 

Appeal diHtnisftrd. 

(1) [lUOSj n;"^ L'. i,. U. IIS. 
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n.M.LIFAX. A. J. C. 

Tinmrharan and anolkrt Defendants 

— A]>pellant3. 

V. 

Sarioar Khan an<l anolUet — PI. ain tiffs 
Respondents. 

First Appeal No. 73 of Decided 

on 2yth March 1920, from the decree of 
the Sub-J., 1st Class Seoni, D/- 26th 
March 1925, in Civil Suit No. 9 of 1923. 

(a) Tort — English T.ato applies in cases of tort. 

Tho word “tort” doe-^ not occur in the law ad- 
ininistcrod in India except in cases of actionable 


wrong where the English law applies because no 
Indian statute covers them. [P. 75, C. 2] 

(6) Evidence Act, S. 101 — Loss pr/wn facie 
proved by plainti jf — Dcfenilant vmst rebut the 
evidence. 

Where plaintiff has given priraa facie evidence 
of loss of profits caused by defendant, the defen- 
dant must prove that the loss was less than that 
proved by phiintifT : -1. /. R. 15)21 i^ag. 117. Foil. 

LP. 70. C. 1] 

V. Bose — for .Vppellants. 

W. R. Paranik — for Respondent No. L. 

Judgment. — The first ground of ap- 
peal is that the plaintiff’s suit is nob 
maintainable in its present form inas- 
much as the claim against the first de- 
fendant is based on breach of contract 
while that against the other two defen- 
dants is based on tort. This matter was 
discussed at some length in the lower 
Court. The answer is that the word “tort”j 
does not occur in the law administered in 
India except in cases of actionable wrong 
where we have to apj>ly the English Law 
because no Indian Statute covers them. 
I have never met such a case, and this is 
certainly not one ; both claims are covered 
by the two parts of tlie .same section of 
the Contract .Act, S. 73. 

The suggestion in tlie petition of ap- 
peal, that the contract came to an end 
eighteen months after it was made and 
neither ])arty was bound to perform any 
))art of it tliat was incom])lete, has not 
been mentioned in argument. What is 
urged for tho appellants is that they 
never broke tht) contract, that all the 
trees in the forest of tlie juopor si/c were 
duly cub except abotit fifty which tlie 
plaintiffs said were of no use to them, 
and that the plaintiffs were not preven- 
ted from taking away any timber at all, 
hut did in fact take away all tliat was 
cut. The evidence that has been held in 
the lower Court to prove the contrary is 
so clear and conclusive that it would he 
a waste of time to discuss it any further. 

There remains only the question of 
tho amount of dainagos. 'JMie plaintiffs 
originally claimo<l Ks. 6.000 or as niucli 
more as might be found di e to them, of- 
fering to iiay tho nocessai’y Court-fees on 
the balance. In the lower Court they 
were awarded Rs. 3.200 and they have 
now filed a cross-objection praying that 
that amount should bo increased to 
Rs. 6,000. Their claim is now definitely 
limited to that atnount. The system on- 
which the amount of damages has heeir 
calculated in the lower Court is certain Iv 
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Ai poB^ible system, but some of the neces- 
sai-y faefcoL‘3 are absent, and at least one 
of the factors that are present, (the fact 
tint the plaintiffs paid the defendants 
Hs, 3. TOD), has bean ignored. 

Bub there is a simpler and more cer' 
■tain system. The defendants retained 
property belonging to the plaintiffs, con- 
sisting of the timber already cut and of 
the trees of the proper size still standing : 
and if we can ascertain the value of that 
property at the time at which the defen- 
dant detained it, the whole question is 
sotllcd very simply. In the deposition 
of the plaintiff Sarwar Khan taken on 
the 17th of September 1923 at the first 
iieaj'ing of this case he gave a list of all 
the cut and uncut timber, as far as he 
knew, of whicli he had been deprivetl, 
and tlie prices at which he could have 
sold it on the spot. Taking the lowest 
price given liy him in each case and omit' 
ting all the timber of which be was un- 
able to give details, the value comes to 
Rs. 6,400. 

This statement is corroborated by a 
considerablo body of unimpeachable evi- 
dence, and (.hero is nothing at all to re* 
ibub it. After that evidence had l)een 
Igivcn, the only way in which the defen- 
dants could as’oid a decree for at least 
Rs. 0,400 washy showing that the loss 
caused to biio plaintiffs by their wrong* 
fill act in keeping the timber was less 
than that amount, as was explained in 
Jaiixl Sao v. Lai Futcli Sinah (1). That 
they have not oven attempted to do, pre- 
ferring to give a lot of false evidence to 
show lliat they wore justified on various 
speciously subtle grounds in doing what 
tlicy did, soul J of whicli proves the plain- 
tilV s loss to been even greater than 
Sarwar Ivhau's estiinale. 

The def uiilants’ appeal will ho dis- 
uii-i-iod a»itl the plaintiffs’ cross-objection 
will i)o M.llowoil. The decree of the lower 
ilourt will he inodilieil to a decree order- 
ing the defendants to pay to the plaintiffs 
the sum of -.ix tliousand rupees, with in- 
terest l liorcon at 12 per cent, jier annum 
from the ist of April 1922 till blio date of 
paynient, and all llio costs incurred by 
Hvvu in l)Ol.h Courts. 

Dt'crec modificl. 
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Sadashiva and another — Defendants — 
Appellants. 

Y. 

Mt. Atinapurnabai — Plaintiff — Res- 
pondent. 

Second Appeal No. 81 of 1925, Decided 
on 28th September 1926, from the decree 
of the Disb. J., Kagpur, D/- 22nd Decem- 
ber 1924, in Civil Appeal No. 150 of 
1924. 

C. P. Tenancy Ar/, Sch. 2. Art. 1 — Dispossess 
sion — Widow declaring that her adopted sw was 
tenant since adoption — Widoio cannot be said to 
be dis2>osses5ed. 

Whe-ro a Hindu widow baviag adopted a son 
alleges that she has in law ceased to be entitled 
to hold the land, the adopted sou having taken 
her place as teunut, that does not amount to an 
unqualidcd abandonment and the cessation of 
her possession c.anuot be said to be brought about 
by any act of dispossession or exclusion within 
Art. 1. [P 70 C 2 ; P 77 0 1] 

H. S. Goitf and TF. i?. Pitranik — for 
Appellants. 

S. B. Gokhale — for Respondent. 

Judgment. — The first point argued in 
this api)eal is that the plaintiff having 
disclaimed or abandoned the tenancy in 
the previous suit she ceased to bo the 
tenant and could not again bo a tenant 
without a now contract. I am of the 
opinion that the i)}aintiff did not abandon 
the tenancy. She was in i^ossession as 
Hindu widow and having adopted a son 
she alleged that she had in law ceased to 
he entitled to hold the land since the 
adopted son had taken her place as ten- 
ant. This is all that can bo attrihuted| 
to her. I cannot accept the contention 
that her words and conduct amounted to 
an unqualified abandonment. The plain- 
tiff cannot be said to have given out, 
it is contended she did, that she did not 
under any circumstances wish to have 
any connexion with the land. There 
was no intention on her part to abandon 
the land and that the landlord know this. 

The withdrawal of the suit for rent 
was nob really induced by any represen- 
tation of the plaintiff that she had un- 
qualifiedly abandoned the land. The 
defendants-appollants wore hoping to 
make capital ns they are now trying 
to do out of the plaintiff’s statement. 

It is admitted that S. Ill (g) has noth- 
ing to do with this-case. 
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The last point argued is the one of 
limitation. It is said that the suit is 
barred under Art. 1 of tho second Sche- 
dule, Tenancy Act, 1920. After tho ad- 
option of Mahadeo the plaintiff con- 
tinued in possession as the guardian of 
Mahadeo. I am not prepared to accede 
jto tho contention that the plaintiff as 
guardian of Mahadeo must bo deemed to 
have excluded herself from possession. 
Even if a person other than the plaintiff 
had been the guardian of Mahadeo and 
the plaintiff had p it him in possession 
en Mahadeo’s behalf, her cessation of 
possession could not have been said to be 
brought about by any act of dispossession 
or exclusion. The lower appellate Court 
lias sufticiontly discussed this matter in 
para. 10 of its judgment. 

The appeal fails on <aU points and is 
dismissed with costs. 

AppexJ dUm;ssed. 
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Kinkhede, a. T. C. 

11 3’iilcij — Plaintiff — Ap- 

plicant. 

V. 

G- T‘ P. Rcilto tij Coiiipini/ — Dcfen* 
dant— ’Non-ajjplicanfc. 

Civil Revision No. 83-15 of 102G, De- 
cided on 30th November 1020, from the 
decision of tho Small Cause Court J., 
.\kola, D/- 1st April 102G, in Civil Suit 
No. 1217 of l92o. 

(/i) .-lo’f, S. 77 — Oocrchnrtjc mraus 

rt chirffc wh'ch tht RlHiox]/ Contiy'iay <s ntl per- 
■m'tlc-l by la'O to keep (o itself. 

An ovorch irga is :i charge of uiorc than is 
l>>r;uittol by law. \s such it is not confined to 
an overcharge recovered before tho delivery of 
the goods to the consignej at destination, but 
must necessarily cover a c.ise of an overcharge 
which might bi discovered oi rowoighnient. or 
in other words which tho C-ompany is not p.*r- 
.iiitlcl by law to koop to itself in good consciencj 
whenever recovered. [P 70^ C oj 

sjt (i>) R'liUcays Act, S. .75 — Retcef.fjhut''>if of 
{/ttorl'i iiiiisi be allowed — Company is liable for 
• lauiaijcs caused by failure to alloia retociyhment. 

The obligation or liability to refund an over- 
charge, and power to levy undercharge, involves 
t/he necessary liability or right to roweigh the 
goods for the due onforco'-neat of the principal 
obligation or right as between tho parties to anv 
contract of consignment. [P 79, C 2 : 80, C 1] 

As a right to roweigh goods is an accessory to 
the substantive right of tho Company to calcu- 
late an imdercharg the same is the case with tho 


right of a party entitled to refund of an over- 
charge. and therefore the Company is liable to 
the consignee in damages for not giving him the 
necessary facilities to reweigh the goods, both 
from the point of view of the contract express or 
implied, as also of the Indian Railways Act : 

-1. L. J. 417, Rcl.on. 22 C. IV. N. 810; 22 C. 

\V'. N. 902 and IG C. ir. .Y. 350, Diss from. 

[P 80, C IJ 

si.'i (c) Railways Act, S. 72 — Rlslc-notc .-1 — Fail- 
ure to reivelyh goods after their arrival at des- 
tination ammtnts to misconduct. 

Failure of the Company to reweigh the goods 
after their arrival at destination is a default 
which amounts to misconduct on the part of the 
Railway Coinpanj-’s servants within the meauing 
of the contract as embodied in Risk-note 
Form A. [p 80. C 2J 

id) Prorituial Small Cause Courts Act, S. 2o 
— High Court ivi.ll not interfere unless fliidings- 
are based o}t m’sinlcrprctaUun of evidence. 

•A Court of revision is reluctant to interfere 
with the findings of the Small Cause Court un- 
less they are based on misinterpretation of evi- 
danoe, and decide the case for itsell t ii the 
niitorial on record ; 19 ,V. L. R. 72 , FoU. 


G. G. llat'.oalae — for applicant. 

A’. A’. Oindhe — for Non-Appiicaub. 

Order. Tho firm of Velsi Karsonji 
of Bombay consisnod to the plaintiff's 
firm known as Harakchand Herachand 
of Akola 12 bags of wet botol-nuts known 
as Calcutta supari from Wadi Bundor on 
21-2-2o under a to-pay consignment 
note (Exhibit D-1) accompanied by a 
risk-note in form A. Exhibit D-1 
shows the weight as 23 maunds and 
Ks. 28-G as tho amount of freight. It 
roachod Akola on 2-3-2.7. Tho consignee 
received a bijak (Exliihifc P-i3) from fcli© 
Bombay firm which showed the weight of 
the twelve packages to ho loss than 
23 maunds. Plaintiff’s son i\[ohanlai 
(P. ‘W. 1) went to tho Akola rail- 
way station bo fcaUo delivery on 
the 2nd March 192.5 ; in view of 
tho discrepancy he naturally requested 
tho Gools Clerk to row^figh the goods 
before effecting delivery, hut the latter 
declined to comply with the request. 
Tho consignee refused to surrender tho 
railway receipt and take delivery. Tlie 
question therefore is whetiior the Rail- 
way Company's servants were under any 
legal liability to reweigh the consign- 
ment and to allow or make any note'" in 
tho railway bo >k about the same. lOa-'h 
party blames tho otlier as being in the 
wrong. The goods thus remained in the 
OMstorlyof tho Bailway Company from 
- 3 until 3-4-2.J whon the delive-'v 
was g, von as per Ilxhibit P-D, whereon 
P. W. 1 made the following endorsement. 
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U igs reiaived iibict rew^ighed maunds 15 
soars 10 only against Invoica 23 mauads on 
‘ 6 - 1 - 25 . 

Mohan lal, 

for Harakchaad Hemchand. 


U itiai’ this infcirval the goals deteri- 
orated. Plaintiff therefore sues the Com- 
pany for Rs. 403 on account of damages. 

During the interval between 2*3*25 
and 3-4-2o a lot of correspondence passed 
between the parties. S-iffioe i: to say at 
this stage that until the Station Master, 
Akola. was ordered by the Divisional 
Traffic Manager, Nagpur, 

to effect delivery of thi bag^ by allowing re- 
weigbment, 

as Stated in lus letter dated 27-3-25 
(Exhibit P-6) the Company was not will- 
ing to rosveigh the goods. Accordingly 
after some more correspondence {Exhi- 
bits D-(3, P 8 and P-7) tlie Station Mas- 
ter gave delivery after rewoighment 
as we find from Exhibit P-9 above ref- 
erred to. 

The main question for trial was 
whether the plaintiff or the defendant 
was in the right. The Judge of the 
Small Cause Court, Akola, thinking the 
plaintiff to be in the wrong in refusing 
to take delivery on 2-3-25, and that Risk 
Note .A exonerate! the Company from 
lial)ility. dismissed the suit. He. how- 
over, found that some damage was suffered 
and the goods had deteriorated : but held 
that plainbiff'.s refusal was wrongful and 
as there was no sudicient evidence to 
base any estimate of the damage he left 
it nnestiniitod. In depriving the Com- 
pany of its costs ho however observed 
that the Giinpany had invited this suit 
by non-compliance with the plaintiff’s 
simple request for re wei'chinont and tak- 
ing a note of the result in a delivery 

book or olswhore wliich, 

shoiibl h:tVf beoti done without auy 
trouiile bi the (lefondaut's .s rva its at Akol.i. 

The <lofondant is apparently satisfied 
wiMi t his order as to costs : but the plain- 
till’ wlio is aggrieved hy ti»o decision has 
a]>pli'“d in revision against it. 

1 bliiiik tlie decision of the Small 
Cause Court .fudge cannot ho accepted 
as being in aocordaneo with law. The 
•Tudge il )es not appear to have duly con- 
sidered tdm several letters which jiassol 
between the parties in connexion with 
l.ho q-iosbion at issue- A porsiial thereof 
discloses that tlio plaintiff at once ad- 
<lrossorl a letter dated 2-3-25 (Exhibit 
0-7— P 1) to the ‘-^tathm ^Faster, .Akola, 


asking him to give a quick delivery on 
weighing the goods as he thought that 
there was some mistake in mentioning 
the weight of R/R in the consignment 
and giving him strictly to understand 
that he wiil hold him responsible for 
delaying the delivery. The Station 
Master ordered the Goods Clerk to ‘ do 
the needful ’ as one can see from the 
endorsement in-green ink under that date 
on that exhibit, but he did not care 
to see that bis order was actually carried 
out. (Then after considering the corres- 
pondence the judgment proceeded). After 
serving notices of suit dated 4-4-25 
(Exhibit D-4=P-10) on the Agent of 
the Company who gob it on 6-4-25 (Exhi- 
bit P- 11) but gave no reply to it, the 
present suit was instituted on 6-5-25 
for the recovery of Rs. 403-14-9. Dur- 
ing the pendency of the suit the Com- 
pany sent a memo (Exhibit P-12) 
dated 9-6-25 to plaintiff offering to re- 
fund the overcharge of Rs. 9-9, but plain- 
tiff could nob accept it at that date in 
view of the suit. 

The correspondence clearly shows that 
while plaintiff was anxious to expedite 
the delivery of the goods to him on re* 
weighmenb, the Company and its ser- 
vants were taking matters very coolly 
and gave no prompt attention to his re- 
peated demands. I cannot help remark- 
ing that what the Station Master did 
on 3-1-25 viz., reweigh thegoods^ in pur- 
suance of the Divisional Traffic Man- 
ager’s aforesaid order could and should 
have been done or caused to be done 
by him with a little exercise of his 
prudence on 2-3-25 and had ha cared 
to see that his order to “ do the need- 
ful ” endorsed on Exhibit D-7 was car- 
ried out, he would have saved the P®'*" 
ties from all the bother of this litiga- 
tion. Even if the Station Master had 
taken care to do this ‘ without prejudice 
as item No. 9 on Exhibit P-7 dated 1-4-25 
shows it would have served the plain- 
tiff’s purpose and also safeguarded the 
Company’s interest and he would have 
been in a position to detect and report 
to the Goods Superintendent that there 
was an overcharge in respect of the con 

signmont. , 

Had the Judge the patience to reaa 

through the correspondence, ho would 
not have failed bo notice a very import- 
ant disclosure relevant to the case, made 
by the marginal note on Exhibit D'-* 
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AThich would have convinced him that 
the liability of the Oompany to revvelgh 
the goods was all the greater in this 
than in other cases. To refuse to re* 
weigh goods and to ask the consignee to 
take delivery without reweighing or 
A’erifying the weight was, under the 
above circumstances, nothing short of a 
demand by the Railway Company for an 
excess freight or a charge of more than 
what was permitted by law and for a 
complete and unconditional discharge 
from plaintiff in respect of booked weight 
while actually delivering short weight. 
As the a.ctiial resveighment made on 
3-4-25 has clearly proved that the goods 
only weighed 15 maunds and 10 seers, 
there -was clearly an overchai’ge for 
7 maunds and 30 seers and in spite of 
it tlie Company actually reali/ied Rs. 29-6 
charged at Wadi Bunder for the goods 
booked. 

The marginal endorsement dated llbh 
A|^il 1925 on Exhibit D*4 showed that 
this was one of the several ‘ cases of incor- 
rect weight • from Wadi Bunder.’ The 
defendant Company ought to realij^e and 
take early steps if they havs not yet 
taken them to see that in keeping a 
defective weighing machine which when 
anything is weighed by it showed the 
weight more than what it really weighed 
renders it liable to conviction for posses- 
sing a weighing machine which on ex- 
amination is fo'ind to be incorrect or 
otherwise unjust. It may if it likes 
charge for the use of weighing machines 
but can have no justification to refuse 
roweighing goods if as the result of 
possessing defective weighing machines 
it realized excess freight nob piiunitted 
l)y law. 

In the matter of the administration of 
the law relating bo railways, the law 
vests any amount of discretion in the 
railway administration and its staff. 
One cannot export every contingency to 
be exhaustively provided for in a legis- 
lative enactment, and there is always 
scope for the exercise of discretion on the 
part of the oflicers whoso duty it is to 
carry out the provisions of law. In short 
prudence and discretion play a very im- 
portant part in the administration of 
justice, and much more so in the several 
departments of the Railway ‘Administra- 
tion which has often to deal with the 
commercial world or, if I may say so, is 
a necessary concomitant of commercial 


activities. Bub for the facilities to the 
constibxients and in parlicular bo the 
merchants as a class, which the Railway 
Administration shows, the trade would 
have been at its lowest ebb. It may 
sometimes happen that what is nob 
strictly one’s legal obligations may be 
the dictates of expediency which plays 
a very important part in the administra- 
tion of the affairs of a Railway Company 
which owes so much to the commercial 
world. 

If the xindevlying principle of the 
several provisions of the Railways Act is 
carefully examined, it will be seen that 
it is to afford every facility to trade and 
intercommunication between several 
parts of the world rather than hamper 
it. A provision for a refund of over- 
charge enacted in S. 77 of the Indian 
Railways Act is an instance in kind. It 
no doubt lays down certain limitations 
subject to which the liability of Railway 
Company to refund overcharge bo the 
person entitled to claim it, is enforceable ; 
these provisions must be regarded not by 
way of negation of a constituent’s right 
to a refund of an overcharge, but as a 
positive recognition of that right in cases 
where the conditions are fulfilled. Ad 
overcharge, as we all know, is a charge of 
move than is permitted by law. As such 
it is not confined to an overcharge re- 
covered before the delivery of the goods 
to the consignee at destination, but must 
necessarily cover a case of an overcharg<i 
which might bo discovered on rewoigh* 
ment, or, in other words, which the 
Company is not permitted by law to keep 
to itself in good conscience whenever 
recovered. 

^ Section 5 4 of the Indian Railways Act 
gives the Railway Administration a power 
to impose conditions not inconsistent 
with the Act or with any general rules 
thereunder with respect to the receiving, 
forwarding or delivering of any animals 
or goods. S. 5-5 thereof gives it a lion on 
the goods for any rate, terminals or other 
charge due to it so as to entitle it to 
detain the whole or any of the goods for 
enforcing such payments and ovon to sell 
the same for their recovery. This obli- 
gation or liability to refund an over-! 
charge, and power to levy undercharge! 
by necessary implication involved 
the necessary liability or right to re-' 
weigh the goods for the due enforcementi 
of the principal obligation or right asi 
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between the parties to any contract of 
consignment. In short the Railway 
Company is entitled to reweigh the con- 
signment and collect the excess charge 
for tho excess weight at the destination 
and to detain and sell the goods, if the 
undercharge is not paid, and credit the 
sale procesds towards the undercharge 
and demurrage if then due by the de- 
faulter. As a necessary counterpart of 
such right of the Company is tho right of 
tho consignor or consignee to claim a 
refund of any overcharge recovered from 
him. as expressly provided for in S. 77 
of the Act. As in the case of determin- 
ing and collecting an undercharge, so, in 
tho case -of refunding an overcharge, a 
right to remeasuroraent, reweighment 
and recalculation must necessarily be 
implied. If a right to reweigh goods is. 
^as I bold, an accessory to tho substantive 
right of the Company to calculate an 
iiindercbarge, same is the case with tho 
right of a party entitled to a refund of 
an overcharge. It necessarily follows 
that if a consignee has priina facie good 
reasons to think, before he is actually 
called upon to surrender his railway 
receipt and to pay the overcharge, that 
an incorrect weight has l)oen entered in 
the consignm-nb, and that he mast have 
it ascortainod to tho knowledge of the 
Company, I do nob see any justilication 
on tho part of tho Company or its scr- 
xants to slinb its eyes to the actual facts 
and to say that it is being subjected to 
the performance of an obligation outside 
tho scope of his contract with it or tho 
provisions of the Indian Railways Act, 
to 1)0 called upon to roweigh tho goods 
before delivery. 

Tbo Railway Company has in its cus- 
tody the railway receipt surrendered 
by ])laintilf, but tho same has not been 
produc-'d as an exhibit in tbo case. In 
all probability it has ]>rinted on its back 
several conditions subject to whicb tho 
consignment was accepted, and I think 
it will not bo too much to presume that 
t.boro is a condition svhich reserves the 
Railway Company’s right of lemeasuro- 
incnt, reweighment and recalculation of 
the goods and charge rate, terminals or 
other charge duo to it at tho place of 
tbo destination as contemplated by 
Ss.TjI and .j 5 of tl)e Act. This reservation 
necessarily involved a reciprocal reserva- 
tion in favour of the consignor and 
consignee of the latter s right of similar 
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remeasuremenb, -reweighment and re- 
calculation of the goods, and could not 
have given the Company the power to 
refuse such remsasurement, reweighment 
and recalculation of the goods at the- 
place of destination and thus alter or 
depart from its contract either express 
or implied. The cases of Chunnilal 
The Nizam's Guaranteed State BailwaJj 
Co., Ltd., (1) and B. B. & C. I. By. Co.. 
v. Budh Seti'Susp Chand (2) are in- 
structive in a way in connexion with 
this question of remeasuroment, reweigh- 
ment and recalculation. 

Exhibit D-1 and the risk-note in Form. 
A, attached to it, held the Company harm- 
less and free from all responsibility for 
tho condition in which the aforesaid 
goods may be delivered at destination 
and for any loss ai'ising from the same 
except upon proof that siich loss arose 
from misconduct on the part of the Rail- 
way Company’s servants. The conditions 
on the back of Form A made it impossible- 
for tho plaintiff to hold tbo Company 
liable to pay in case of damage, leakage 
or wastage occurred in transit owing ta 
goods not being securely packed. It ap- 
pears from the evidence of P. W. 1 that 
the goods were in good condition when 
they arrived at Alvola. It is not als^ 
the plaintiff's case that any portion of 
tho goods booked were pilfered or stolon 
or tliat there was any damage, leakage or 
wastage while in transit by reason of 
the l)ags not being securely packed. The 
loss duo to deterioration was in con- 
sequence of tho delay in delivering the 
goods after their arrival at desti- 
nation which in its turn was due to the 
failure of tho Company to roweigh the 
goods. This failure was a default which 
amounted to misconduct on tho part of 
the Railway Company’s servants within 
tho meaning of the contract above re- 
ferred to as embodied in tbo Risk-note 

Form A. . . , . t 

In connexion with tho points involvett 

in this case it may be remarked that the. 
case of Bohilkhand and Kuviaon By. v- 
Isamil Khan (3). is very instructive. 
There the right of the consignee of goods 
similarly covered by risk-note in fornx 
A ‘to have the goods rewoighed then and 
there before he surrendered the rail'^y 

fl) [1907] 29 All. 22S=(1907) A. W. II. 21=i 
A. li. J. 80. 

(2) A. I. R. 1924 All. 180=4G All. 55. 

(3) [1915] 13 A. L. J. 417=29 I. C. 20*. 
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receipt’ was confirmed. It was also held 
that when this had been done 

he waa eatitled to eadorse on the back of the 
railway receipt a statement that he accepted 
delivery of the coasignmont as it stood, while 
taking note of the fact that its actual weight 
was only so much and not the full weight as 
given in the i ail way receipt itself 

and that 

tho Statioa Mastsr ot other local 

offioiala oE the R:vUw.iy Company at the 
delivery <>bation were boiind ta offer to the con- 
signee reasonable facilities for weighing the 
goods on the spot. 

As pointed out above the defendant 
Railway Company did not offer reason- 
able facilities to the plaintiff con- 
signee ; on the contrary, it called 
upon him as per letter Exhibit 
P-3 to take delivery, and surrender rail- 
way receipt in token of the release of all 
claim for damages to which he may be 
entitled by reason of tho failure of the 
Company to reweigh the goods and the 
delay caused thereby and the necessary 
consequential deterioration of the goods, 
and even threatened to exercise its rights 
under S. 55 of tho Act. I have abso- 
lutely no doubt that the attitude taken 
up by the Company at the stage of the 
correspondence, as also at the stage of 
the pleadings, and no less in its argu- 
ments before this Court, was one in- 
tended to make this a test case on the 
qTiestion of the Company's legal obliga- 
tion to reweigh the goods. I must say 
that there was a clear misapprehension 
of its legal duty and obligation on the 
part of the Railway Administration and 
its servants. Tho groat delay which has 
taken place before tho Company decided 
to give delivery on reweighment is 
solely attributable to this misapprehen- 
sion. The Company's learned pleader 
who argued tho case before me drew my 
attention to the following cases : Ram- 
iash Ayat walla v. India General Naviga- 
tion. and Railway Co. Ld. (4) ; Jaganath 
Marwari v. East Indian Railtcatj Co. (5) 
and Janki Das v. The Bengal Nagpur 
Railway Co. (6) ; as supporting his conten- 
tion that there was no legal obligation 
to reweigh or to certify a shortage, and 
that a refusal of tho Company to reweigh 
did not entitle the consignee to refuse to 
take delivery. I have gone through 
those cases and I am of opinion that 

(4) [1017] 2'2 C. W. N. 310 = 11 I. C. 3S7. 

(5) [1917] 22 C. W. N. 902=45 I. C. 933. 

(0) ri9l2] IG C. W. N. 356=13 1. 0.509=15 
C. L. J. 211. 
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every one of them is distinguishable from 
the facts of the present case. 

The report of the case of Janki Das v. 
The Bengal Nagpur Railway Co. (6) does 
not show that the question of the Com- 
pany’s liability to reweigh the goods was 
expressly decided in its favour. In Rani” 
jash Agarioalla v. India General Naviga^ 
tion and RaiUoay Co., Ltd. (4) it was 
pointed out that a practice prevailed in 
that Company to allow inspection and 
reweighment, but that the consignee did 
not avail himself of it, and granted a 
clear receipt. He did not ©von weigh 
them himself. It was remarked that the 
matters were made easy for the consignee 
in a suit if reweighment is made by tho 
Company before removal of the goods by 
the consignee. But that it was a matter 
of evidence only and the refusal of the 
Company to reweigh did not in any way 
affect the consignee’s right, who might 
weigh the goods himself and claim the 
price of the shortage in weight. It was 
further remarked that whether the con- 
signee was entitled to refuse to take 
delivery in case of short delivery, or the 
broad proposition that tho consignee is 
not entitled to have goods, entrusted to a 
common carrier, roweighed need not be 
considered in the present case. This 
case is, therefore, no authority for the 
proposition for which it is cited as tho 
words in italics show. 

In Jaganath Marwari v. East Indian 
Railway Co. (5) the consignee looking to 
tho torn condition of the bags suspected 
a shortage and, therefore, demanded re- 
weighmont not on tho Company's weigh- 
bridge but on his own scale and insisted 
upon a certificate of shortgage. It was 
observed by the learned Judges that no 
authority was cited to them by tho 
plaintiff showing that the Railway Com- 
pany were under a liability to roweigh 
the goods or to give a certificate of short- 
age ; and thinking that tlie previous cases 
in Janki Das v. The B. N. Ry. Co. (G) 
and llamjas Agarwalla v. Indian General 
Navigation and Railway Company (4) 
wore authorities in favotir of the Com- 
pany’s non-liability to rewoigh, they pro- 
ceeded to liold that the Company was 
not liable. With due respect to tho 
Judges who decided these cases I am con- 
strained to say that the view taken in 
them is opposed not merely to tho provi- 
sions of tho Railways Act. hut also to the 
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very spirit underlying them. I there- 
fore prefer the view taken by the Allaha- 
bad High Court in Eohilkhand and 
Kionaon Raihrafj v. Ismail Khan (3) 
and hold that the defendant Company is 
liable to the plaintiff in damages for not 
giving him the necessary facilities to re- 
weigh the goods. 

Prom the point of view of fact as well 
-as of law it would thus be clearly seen 
that the Railway Company had placed 
itself under an obligation to reweigh the 
Ijoods at the request of the consignee. I 
may add that the word ‘ obligation' in- 
cludes every duty enforceable by law as 
defined in the Specific Relief Act. It is 
iL tie or bond which constrains a person 
to do or suffer something. It implies a 
right in another person to which it is 
•correlated, and it restricts the freedom of 
the obligee with reference to definite 
acts and forbearances. Indian Legislature 
has used the term in its wider juristic 
•sense which is limited to duties arising 
■either ex contractu or cx delicto. In 
•short, the word ‘ obligation ' is intended 
to be enumerative and not exhaustive. 
The failure to reweigh the goods thus 
■amounts to misconduct on the part of the 
Company’s servants and make the Com- 
pany liable both from the point of view 
of the contract, express or implied, as also 
of the Indian Railways Act. 

I am not consequently i>repared to up- 
hold the decision of tlio Court below ex- 
onerating the Company from liability. 
Keither the Company’s refusal to rowoigh 
was proper, nor did the risknote afford 
any lU'otection to it from stich liability, 
especially as it is found as a fact by the 
Court below that tlie goods were in a 
■deteriorated comlition on tlie day of 
their floHvory. This deterioration having 
been fully established by the evidence 
add'iced in tlie case as the direct and 
natural consorpionco of the wrongful 
withholding of delivery uf goods unles-s 
taken witho'it. reweighment, made the 
tlie C:)mi>any liable in damages to the 
plaintiff’. The Small Causo Court Judge 
unnces^arily suspected the evidence of 
plairitill’ and his Witnesso-s Nos. 1 and 2 
.I.S having boon given in concert to make 
out an exaggerated claim against the 
defendant, lie failed to see that plain- 
tiff’ rightly chose tlie Akola station itself 
as tho jiroper place for the sale of the 
(lamagcd goods, as it could practically 
bring tho knowledge of tho actual sale 
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proceeds home to the station staff' then 
and there. 

If the Judge had cared to examine tho 
details of the claim for damages aagivien.. 
by P. W. 1 in his deposition he would 
have found that : (i) Rs. 388-12-9 repre- 
sented the debit to him by the Bombay 
firm on account of the value of betel-nuts 
exclusive of bardana and other charges, 
Exhibit P-13 ; (ii) Rs. 10-1-9 was the cost 
of bardana and other charges ; (iii) 
Rs. 28-6-0 paid as railway friegbt to the 
Company ; (iv) Re. 1 paid on aoeount.'of 
coolie charges; and (v) Rs. 36 .waS. 
charged by him on account of profits on 
tho 12 bags : total Rs. 494-'4-6. Deduct- 
ing from this the amount which he actu- 
ally realized Rs. 65-7-3, proved by P. W. 
1, P. W. 2 and Exhibit P-14, a round 
sum of about Rs. 400 represented the 
actual loss sustained by the plaintiff. I 
cannot make out what difiSoulty the 
Judge could have experienced in assess- 
ing this damage. I fail to see how the 
Judge observes that it is not possible to 
estimate damage properly for want of 
suflBcient evidence. If there was any 
objectionable item it was the fifth one of 
Rs. 36 on account of profits. But even 
assuming that very small margin of 
Rs. 3 per bag, which plaintiff claimed* 
was not allowable the claim could well 
have been decreed to tho extent of the 
balance. I do not see my way to deprive 
plaintiff of that small margin. I there- 
fore hold tho plaintiff's claim as proved 
to the extent of Rs. 400. 

I cannot help remarking that a Judge 
of a Small Gauss Court fills a very im- 
portant j'josition of responsibility and 
owes a duty to the litigant world to dis* 
pose of cases in a proper and judicial 
manner, disclosing proper appreciation ot 
evidence m'lch of which is heard rather 
than recorded by him. It is on this ac- 
count that a Court of revision is roluc 
taut to interfere with liis findings unless 
they are based on misinterpretation of 
evidence as pointed out by this Court lu 
Padamsi v. Sheshrao (7). The Judge o 
the Court below having failed to pro 
perly a]> 2 ireciat 0 tho evidence or giv® 
sufficient attention to the several matters 
apiiarent from the record this Court has 
no alternative but to ignore his findings 
and decide tho case for itself on the 
material on record. If, as I undorstan ^ 
it, tl-j6 case was fought. out by the Cou^ 

(tT aT I7R. 1923 Nag. 292=19 N. L. R. 72. 
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pany as a test case, I dare say it ought to 
have received much greater attention at 
the hands of the Judge- than he has actu- 
ally given to it. 

I therefore reverse the lower Court’s 
decision and pass a decree for Rs. 400 
against the defendant- non-applicant ; as 
regards costs I direct that plaintiff’s 
costs of both the Courts shall he paid by 
the defendant Company who will bear its 
own. 

As by his notice dated 5-3-25 (Exhibit 
D-2) plaintiff notified to the Company 
that it will be held responsible for loss 
of interest, and as the plaintiff has 
claimed future interest at a moderate 
rate of Re. 1 per cent, per mensem, from 
1;he date of the suit, I think this is a fit 
-case for awai’ding such interest. I ac- 
cordingly direct that the decree shall 
carry future interest from such date 
<6-5'2-j) until satisfaction. Pleader’s fee 
will bs Rs. 40 for this Court and Rs. 25 
for the Court below. 

Revision allowed. 
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KtNKHEDE, A. J. G. 

X’enkutrao — Plaintiff — Appellant. 

V. 

CJ‘i>ip iL and others — Defendants — Ros* 
l^ondents. 

Second Appeal No. lod-B of 1923. De- 
cided on ‘2lst October 192(>, from the De- 
cision of the Dist. J.. Amvaoti. D - 3Lgt 
•fanuarv 1023, in Civil .\ppial No. lOl of 
1022 . 

Evidence Ad. S. ^].—Morfga<jc~Flr!tl mod- 
'lO'jf rvnvwed l»i second tnnrlgniji: —Svci^nd mort- 

Invnh'd for v) on' of proper nttesfa'inn—- 
Miirtijafjec can fall bOik on first moilijaqe — Con- 
tract S. Ii2. 

Whero an earlier .-nortsago i>! s*jb-ititutf:<l by 
:i sulxequent mortgage but the sul>-«ofiue>it mort- 
gage is invalid for want of legil att.jstatio-i. the 
morlgag'o cati fall back o i the earlier Jn-.rtgag.- 
as th.To is no valid .substitution of the"old 
.-eenritv by the new one. provided his rights 
under the earlier inortgag- .ire not otherwise 
barred : 0 .Y. L. Jt. 101 and 31) .Iff. ITS (/'. c.) 

Rel. on. ^ fl> fti, c ij 

5^ (b) Civil P, C.. S. 11 — Subse^/uenf mortgarje 
'ubsH filled for earlier vinrtgage — Suit on utib- 
seguent mortgage failing on the ground of in- 
ralidilii of the mortgage for mint of legal 
nttestniion and mortgagee not faWng on firior 
mortgage— Second . suit on prior morlgage is not 
barred— Civil P. C.. O. 2. li. 2. 

Whore a subsequent mortgagj i.s substituted 
for a prior mortgage and the mortgagee sues on 


the subsequent mortg.ige. but the subsequent 
mortgage is held to be invalid for want of legal 
attestition, mortgagee's failure to fall back on 
the prior mortgage in the s.anie suit does not bar 
a second suit on the prior mortgage if he was 
ignorant of the defect in the second mortgage at 
the institution of the first suit. [P 84, C 2] 


R. R. Jaiwant — foi' Appellant. 

K. K. Gaud he, S. K. Ghosh and D. T. 
yianqalmurti — for Respondents. 


Judgment. — This second appeal raises 
two questions : whether the plaintiff can 
fall back on the earlier mortgage of 
11-1-1901 after having failed in bis suit 
based up^n a later mortgage dated 
27-2-1912 on the ground that it was not 
duly attested : and (2) whether tlie de- 
cision in the former suit that he c.annot 
fall back on the prior mortgage operates 
as res judicata in the present suit. 

Tlie first Court lield tiiat the plaintiff 
was not entitled to fall back as there 
was a complete substitution of the old 
mortgage by a new one. It did not de- 
cide the question of res judicata. Tlio 
plaintiff appealed to 'tho District Judge 
who held tliat not only was there a sub- 
stitution of the old contract by a now ono 
and therefore plaintiff could nob fall back 
up)n the earlier mortgage, -but that the 
finding in the previous suit opei'ated as 
res judicata and barred tho present suit. 
The correctness of tlie decision on both 
these points is challenged before mo by 
the plaintiff. I will deal wiblt those 
points ono after the other. 

A rcforetice to tlie docisimi given in tho 


former suit on the mortgage dated 27th 
February 1912 shows that tho f )rmer suit 
failed on tho ground tliat no m orfago 
valid in law liad e niio iiiL» existence. 
Tl\o suit was therefore dismiss.-d as not 

maintainaliio on tlio basis of such invalid 
mortgage. Tliat docisi.jn was upheld in 
appeal. The decision so far as it wont 
became final between tho parties and was 
not liable to clmllongo in a suhsooont 
suiC . 

Tho effect of that docisi,)ii wan f j de- 
clare that tho new m irtgago dufod 27th 
Fohruavy 1012 wliich was snhstitutod by 
act of parties for tlie earli n- mortgages 

dated 11 April lOOi was no substitution at 
all in the eye of the law. Tbo old security 
therefore was not wiped out of existence 
oven though the parties attemjiLed to 
wipe it out. and in fact believed that it 
hiul boon wiped out. If tlie newly sub- 
stituted contract required for its 
validity proper attestation, and such 
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attestation, was not secured, there 
was no valid substitution of the 
old security by the new one. The rela- 
tion between the parties therefore con- 
tinued to be governed -by the terms of 
the earlier mortgage and could not be 
said to have been governed by the later 
mortgage. The case is well within the 
principle of the Privy Council decision 
in Gliandi ZjclI v. Shcoroj Sino^ (!)■ S- 
of the Contract Act also supports this 
view. A case in Dhirajsingh y. Rajaram 
(2) is also in point. There a lease of 
land described as absolute occupancy 
land was really occupancy and the mort- 
'♦ago in lieu of which that lease was 
giv^en was held to have been revived. I 
am of opinion that by reason of the later 
security having proved to be invalid 
tliere was and could be no substitution of 
the earlier security, and consequently 
plaintiir could fall back upon his earlier 
mortgage, provided his rights were nob 
in any way barred by ros judicata or by 
limitation. That they wore nob so 
barred by limitation is found by the 
lower ai)pellat 0 Court and that finding 
is not questioned by mo. 

The next question is whether this suit 
is barred by res judicata either actual or 
constructive. Paragraph 6 of the trial 
Court's judgment in tho former case 
clearly shows that this point was left 
undecided for want of proper material. 
Thus tlicve was no decision on tlio point, 
or I may say tliat the Judge refrained 
from deciding that point. Tho plaintiff 
no doubt inserted specific Ground No. 3 
in Ids memorandum of appeal to the Dis- 
trict Judge on that pjint. A perusal of 
paragrapli d of the District Judge's judg- 
ment. however, makes it clear that the 
ground was abandoned at the liearing. 
Tlie necessity to decide that point was 
thus dispensed with. In spite of that 
tho learned District Judge observed that 
tlio piaintilV could not fall back upon his 
prior mortgage. This was nothing but 
an obiter remark wholly uncalled for and 
unnecessary for the proper decision of 
tlio case. U cannot therefore operate as 
ros j vdicata. for the simple reason that it 
was not a decision material for the pro- 
po‘* dotormination of that suit. 

It is argued on behalf of the respond- 

.uiLs that at any rate there i s a bar of 

(1) [l‘J17j 39 AH. 17«=3‘J I. C. 343=^14 I. A. 

00 iP. C.). 

(2) flOlO] 0 N. L, R. 104“8 I. C. 1125. 


constructive res judicata under Explana- 
tion 4 bo S. 11, Civil Procedure Code» 
1 do not think this is a contention which, 
can be upheld. In my opinion, on the 
view then taken by the* plaintiff of the 
facts known to him to constitute his 
cause of action furnished by the later 
mortgage of 1912, it could not be said 
that he ought to have fallen back upon 
the earlier mortgage, although be mighh 
have done so if he bad then known the 
defect. The cause of action on the earlier 
mortgage was distinct, and it is only as 
the result of the decision in the former 
suit that the mortgage of 1912 afforded 
no cause of action, that the plaintiff be- 
came relegated to his rights under the 
earlier mortgage and entitled to enforce 
them by a sub^^equenb suit. 

To my mind the real test is whether if 
at the date of the former suit on the.later 
mortgage plaintiff had discovered the 
flaw in his title as mortgagee under that 
mortgage ; and, falling back upon the 
earlier mortgage, framed his suit as one 
based on the later mortgage in the first 
instance, and in tho alternative, on the 
earlier mortgage, in case it (later mort- 
gage) wore liold invalid and inoperative, 
tlie defence of tlie mortgagor that such a 
suit cannot lie would have prevailed. I 
am of opinion that there was nothing to 
prevent the plaintiff from framing his 
former suit in tho alternative ; but, at the 
same time, there was nothing in law to 
compel him to do so if the defect waa 
nob then known to him. In other words, 
although he might have chosen at the 
stage of argument to fall back on o 
earlier mortgage it could not be lega y 
said that he ought to have done so as tbo 
time of filing the suit. The present siuc 
is therefore nob barred by judica 
either actual or constructive. 

As the amount due under the mortgage 
has not been determined by the 
appellate Court a remand U inevitab e* 
The appeal is allowed and the case < ■ 
remanded for decision according to fa 
with advertence tj the above remarK^ 
after determination of such of the 
as have been left undetermined. 
of this appeal will he borne by 
respondents. 

Appeal allowed’- 
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Prideaux., a. J. C. 

Hardeo — Plaintiff — Appellant. 

V. 

Ramchandra — ■ Defendant — Respon- 
dent. 

Second Appeal No. 177-B of 192'3, Deci* 
ded on ‘27tb September 19*26, from the 
decision of the 1st Addl. Dist. J., Akola, 
D;- 23rd February 1925, in Civil Appeal 
No. 186 of 1924. 

Damages — Suit for — Obstruction from takhig 
water from well is conii?iui}tg injury — Where 
damage cofisequeni on an act is actionable rather 
than the act itself, every damage is actionable. 

A causa oi action, in respect of which a plain- 
tiff is entitled to have the prospective damages 
assessed is distinct from a continuing cause^ of 
action, that is to say, a cause of action which 
arises from the repetition or continuance of acts 
or omissions of the same kind as that from which 
the action has been brought. Similarly, where 
the damage consequent on an act or omission 
rath r than the act or omission itself is action- 
able. then, as the action is only maintainable in 
respect of the damage, or is not maintainable 
until the damags is sustained, an action will lie 
>ovety time damage accrues from the act : 11 A.C, 
127, Itef. [P 86. C 1] 

The obstruction from taking water from a well 
is a continuing injury ; G .1/arf. 17G and 28 Mad. 
‘72, Rcl. on. [P 80, C Ij 

y . Bose and P. N. Riidra — for Appel- 
lant. 

3/. B. Niijogi — for Respondent. 

Judgment. — The ])arties to this litiga- 
tion are brothers. In December 1917 
there was a partition between them, and 
at that partition S. No. 53 of mouza Pardi 
Asra came to the share of llardoo, and 
an adjoining field, .S'. No. 52 of Iho same 
village, wont to Ramchandra. In S. 
No. 53 there was a garden of orange, 
mango, guava and litno troo=5. In S. 
No. 52 there was a well from which this 
garden was watered. At the jiartition 
thoro was an agreem nit hotwein the 
nartios that Hanle? had a right to got 
his troos watered from the well in .V. 
No. 52. But as in L9l8 the defendant 
obstructed the plaintiff from getting 
water from the well tlio latter filed a 
snib and gob an injunction against the 
defendant by which the defendant was 
directed to allow the plaintiff to take 
water from the well for watering the old 
trees in field S. No. 53. The decree in 
that case was passed on the 28th Febru- 
ary 1920. The parties came tip to this 
Court in Second Appeal. The present 


suit is by Hardeo for damages caused 
fro his trees by want of water. His case 
is that his orange, mango, guava and lime 
trees had dried up in consequence of the 
defendant's obstruction to the jilaintift’ 
from getting -water from the well. He 
filed two suits for damages : the first suit 
No. 56 of 1922 in the Court of the Sub- 
Judge, Basim, was filed on the 15th 
March 1922 for damages owing to the 
orange trees having dried up about the 
1st of April 1920, in which be claimed 
Rs. 2,000 ; and the second was filed three 
days after the filing of the first, Suit 
No. 58 of 1922 in the same Court, for 
damages owing to the other trees, viz., 
mango, guava and lime trees, having 
dried up about May 1921, amounting to 
Rs. 1,100. The two suits were heard 
together, and the first Court consolidated 
and treated both as one claim and passed 
a single decree in which he gave the 
plaintiff Rs. 1,000 as damages. The 
Court hefd that the fact of obstruction 
in 1918 was res judicata by reason of the 
decision in the previous suit for injunc- 
tion ; that the obstruction continued up 
to October 1921 ; and that the cause of 
action was a continuing one, tho claim 
nob being barred by limitation. 

On appeal the lower appeal Court finds 
that the suits were rightly consolidated, 
that the first Court had power to try 
the consolidated suits, and that the suits* 
could he brought. As regards the ques- 
tion of limitation, the learned Judge of 
tho lower appellate Court finds tliat the 
case is a simple ca'^e of broach of contract 
and falls under Article 115 of the Dimi* 
tation Act, limitation commencing from 
the dale of the breach complained of in 
1918, and that tho suit was therefore 
barred by limitation having boon brought 
in 1922. Tho Judge further held that 
tho defendant was not liable for tlm 
value of the trees and found that tho 
damages claimed aro not direct and 
natural and should nob he allowed. As 
to tlio extent of tho damage tlie lower 
appellate Court agreed with the opinion 
of the first Court. 

Now. it seems to mo that tho lower 
appellate Court has gone radically wrong. 
Its decision is in fact this: In 1918 
there was a breacli of contract. The 
damage now complained of liad not then 
accrued, but because the present i)lain- 
tiff had not, in his suit for injunction, 
anticipated damages ho is barred now 
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from getting compensation for causes of 
action that happened subsequent to the 
filing of the former suit. It seems to me 
that this finding is neither common-sense 
nor good law. How could the i>Iaintiff 
in 1918 complain of the damages caused 
in 1920-21, and how could he sue for 
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I therefore set aside the decree of th^ 
lower appellate Court and restore that 
of the first Court. The respondent will 
pay the plaintiff -appellant’s costs here 
and in the two lower Courts. 

. Appeal allotved. 


damages when the cause of action had 
not accrued *? I have no doubt that this 


is a case of continuing cause of action. 
.\s Lord Halsbury says in Volume 10 of 
his Laws of England, page 310 : 

A caupe cf action in respect of which a plain- 
|tifi is entitled to have the prospective damages 
assessed must he distinguished from a coutiuu* 
iug cause of actiou, that is to s.ay, a cause of 
action which arises from the repetition or cou* 
thiuanco of acts or oniissioos of the same kind 
■as that from which the action has been brought. 
Similarly, where the damage consequent on au 
^act or omissiou rather than the act or omission 
itself, is aelionablc, then, as the action is only 
maintainable in respect of the damage, or is not 
)naiutainabl'? until the damage is sustained, an 
actiou will lie every time damage accrues from 
the act.. 

In the case of Darleij .l/a/tfc C<yiUcru 
Co. Y. Mitchell (l) the lessees of coal 
under the respondent’s land worked the 
coal so as to cause a subsidence of the 
land and injury to houses tliereon in 
1868. Eor tlie injury thus caused the 
lessees made compensation. Tlicy worked 
no more, but in 1882 a further subsidence 
took iilaco causing further injury. There 
would l>ave been no further subsidence 
.if an adjoining owner had not worked his 
coal, oi‘ if tho lossee.s had left enough 
su]i]iorfc under tho respondent’s land. 
.\nd in tliat case it was licld tliat the 
cause of action in resjicet of the further 
■suhsidouc’o did not arise (ill that su})si- 
deuce occurred, and that the respondent 
could maiidain an action for tho injury 
thereby caused . 

Tlio ^amo princliilo has been allirmed 
in Indian cases: sou Dwarha Nath Gupta 
|V. T'mt Cur iiortilion <>/ C<tl('utt<i (2). Tlio 
lolisLruction from laking water from tho 
[Well soerns to me a continuing injury: 
isce Xdiusiviinti y. J!ouf(pathi (d) an<l 
Smikn niV'id t vela Pilhti V. Sccrcinrij of 
State (i). 

I agree willi (ho Cotnts l)olow as to 
l.lio amount of damages, and think that 
as tho pliiiritill 's suits are within time, 
the damages assessed should ho allosved. 

(1) I issijj’ll A. 07ii1—bb L. J.. a2‘J=;5J 

1,. T. 8.S2- -.'it r. J. UK. 

(2) ri.sul i IS Cal. Wl. 

CJ) 1 IKSMJ (i Mad. 170. 

(1) tiuo..)' JH Mad. 72 = l-i M. T., J. :\2. 
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Mitchell, A. J. 0. 

Ganpat — Defendant 4 — Appellant. 

V. 

Budhinal aud others — (Plaintiffs 1 — 3^ 
and Defendants 1-3 and 5-11 — Respon- 
dents. 

Second Appeal Ko. 225-B of 1925, 
cided on 11th October 1926, from the 
decree of the Dist. J., Amraoti, D/- 7th 
April 1925, in Civil Api)eal No. 116 of 
1924. 

s.'jfa) Transfer of Property Act, S, 41 — Pay- 
vicnt redeeming a. mortgage amoitnls to transfer. 

The paymeut redeeming a mortgage, aad there- 
by extinguishing the rights transferred by the 
mortgage, is a transfer withiu S. 41 inasmuch as- 
tlie rights created by the mortgage in favour of 
the mortgagee are transferred to the mortgagor. 

[P 88, C 1] 

(6) Jlindu Late — Inheritance — Berar — Dattgh-^ 
tcr-iii’law inherits in preference to itaternal 
cousins. 

In Berar a daughter-in-law can inherit and 
she has been held to inherit in preference to 
paternal euUdius of her uwii husband : 4 Bonu 
■2VJ,i-uH. Ll’f^7,C2] 

V. G. Bose — foi* Aiipellant. 

.S'. B. Uokhale and V. N. Hcrlehn ) — for 
Respondonts. 

Judgment. — Tlio suit is based on a 
mort' iige executed on June 2, 1909, l)y 
the defendant .\l)himan and his two hi'O" 
thers in favour of one Kastureband. 
AhhimaJi’s family liave parted with all 
interest in the proiiorty and the present 
mcmliers, Defendants Nos. 1 to 3. are 
merely pro forma parties. Tho mortgage 
property consisted of lields bearing Nos. 
54 and 70, and a house. On 20th May 
1912, tlie original mortgagors sold fieU 
No. 64 to Ganpat, wlio is Defendant 
No. 4 in tho suit, and appellant in both 
appellate Courts. Ho pleads that the- 
mortgagors redeemed tho whole mortgage 
from tlie price he paid for Field No. 54 
and he is tho chief contesting party 
against tho plaintiffs. The other parties 
sivo subsequent transferees, whose jiosition: 
need not ho considered in this suit. 
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The plaintiffs are the heirs of the 
original mortgagee Kasturchand, being his 
paternal cousins. When Kasturchand 
died on 11th March 1911, his estate 
was in the possession of Mt. Zunkari, the 
widow of Kasturchand’s iire-deceased 
only son Depchand. She was in full 
possession of the property when Abhiman 
and his brothers, the original mortgagors, 
sold Field No. 54 to Ganpat, and on the 
day of the sale, 20th May 1912, the 
amount due on the mortgage, Rs. 2,400, 
was duly paid over to Mt. Zunkari, in 
the presence of the ofliicer who regis- 
tered the sale-deed. 

In January 1913 the plaintiffs sued Mt. 
Zunkari for possession of Kasturchand’s 
estate, and on 15bh May 1914, they 
obtained a decree giving them possession 
of all the immovable property and 
directing Mt. Zunkari to pay to them tho 
Rs. '5,000 which she admitted slie held as 
cash and moveables belonging to tho 
estate. Tlie mortgage now in suit was 
not mentioned during that litigation. 
The plaintiffs pleaded they were not in 
possession of particulars of mortgages 
wlian they filed the suit. They denied 
the payment to Mt. Zunkari and pleaded 
that in any case the payment was made to 
a person who could nob give a valid dis- 
charge, and, therefore, did not extinguish 
the mortgage which they have inherited. 

Accf)rding to the terms of the mortgage 
tlio principal amount of Rs. 1,500 was 
repayable in live instalments of Hs. 300 
l)oginning on l.otli January 1910, and tlm 
wliole amount was to Ijocoine payable on 
default of two iiistalmonts. .As the plain- 
tiffs plead that no paymeiit was made, 
their cause of action .arose on IGth Janu- 
ary 1911. They filed the present suit on 
15 l1i January lf)23 tlio la-t available 
date. 

The lower appellate Court has hold 
tliat tho payment of Rs. 2,400 to Zunkari 
has boon duly proved and that finding is 
l)inding on thisCnirt. The only ques- 
tion that arises is whether tho payment 
extinguished tho mortgage, in view of tho 
fact that tlie plaintiff.s suhsoqiiontly suc- 
cossfully o^tiblished their title to Kastur- 
chand’s estate against Zunkari. The 
lower appollaba Court has hold that it 
di<l nob. Tim trial Court gave the jilain- 
tiffs a foreclosure decree for Rs. 3.000 and 
costs, but tho lower appellate Court 
reduced the decretal amount to Rs. 2,100 
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and proportional costs. Ganpat now 
appeals. 

Under the circumstances of this caso 
he is entitled to succeed. Mt. Zunkari was 
in possession of Kasturchand’s estate from 
the death of Kasturchand on 11th March 
1911, till she was ousted in ijursuance of 
a decree passed in a suit which was not 
filed till 31st January 1913. Apparently 
there had been indications before that 
date that the plaintiffs were disputing 
her title, for the parties now admit that 
Mt. Zunkari got a succession certificate in 
respect of certain debts (not including the 
one in suit) and the plaintiff s resisted her 
claim. But the record does not disclose 
the date on which these proceedings 
were initiated. There is nothing to show 
tliat on the date of the iiayment, 20tli 
May 1912, Ganpat had any reason to 
believe that Mt. Zunkari’s title was not 
good. 

On the contrary, he had reason to be- 
lieve that she was the undisputed heir of 
Kasturchand. She had already been in 
possession of the lands, comprising the 
hulk of the estate apparently, for 14 
months, and there is nothing on the 
record to show that during that period 
the plaintiff’s had pul)licly asserted their 
title or had in any other way warned 
Ganpat that Zunkav’s title was doubtful. 
Further, the parties are residents of 
Berar, wherein females have wider rightsj 
of inheritance tlian in olhor parts of 
India. A daughter-in-iaw can inliorit 
and she has hoc-ii hold to inheriL in ]>ie- 
feronce to paternal cousins of lier own 
Iiushand V ithaldn'i J/ax/cAtZas v. JcsJi uba 1 
(1). This is a proposition which need nob 
1)0 laboured, us it cannot ))0 cx]) 0 cted 
that a man it) Ganpat's position would 
know tho intricacies of tl)o Milaksliara 
and iSIayiikha : hut ho may lie ' iiresutned 
to know enough of the law of inheritance 
in Berar not to bo surprised or suspi- 
cious at an inheritance hy a daughler-in- 
law. Tlio jiKlgmcnt in tho suit lietwccn 
the plaintiffs and Mt. Zunkari, of whicli a 
co[ty is tiled as lOx. B. 4 shows tliat tho 
learned Judge recognized tho iJghls of a 
daughter-in-law generally in Berar, l>ub 
<locided the suit a'sainst Mb. Zunkari as 
tho family were immigrants into Borar to 
whom tho lex loci ditl not ai)ply. It is 
not surprising tliat Ganpat should accept 
Mt. Zunkari’s title. 

On those facts, S. 41 of the Transfer of 

(i; LISSOJ 4 lioiii. 
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Proparty Act comes into operation. It 
has been ar^^ued that the section applies 
to transfers of immovable property and 
that there was no such transfer in this 
case but only a payment of money. But 
the payment redeemed a mortgage, and 
thereby extinguished the rights trans- 
ferred by the mortgage. In other words, 
the rights created by the mortgage in 
favour of the mortgagee were re-trans- 
ferred to the mortgagor, and in this 
sense the payment in redemption was as 
much a transfer as the original mortgage. 
I hold that the payment of Rs. 2,400 by 
Ganpat to Mt. Zunkari extinguished the 
mortgage in suit. 

This finding can be justified on grounds 
of equity. The money paid by Ganpat 
to Zunkari was a part of Kasturchand’s 
estate. They did obtain a decree for 
Rs. 5,000 cash against Mt. Zunkari, and it 
may be presumed that this sum included 
the Rs. 2,400 recently paid byGanpat. The 
plaintiffs themselves seem to have accep- 
ted this view for some years; at any rate 
they put Ganpat in a difficult situation 
by waiting from 15th May 1914 till when 
they established their title, the very 
last available day, 15th January 1923, 
hefoi'O they instituted their suit. They 
know that the rule of damdupat would 
apply and thjib the Rs. 3,000 limit im- 
posed tliereby had been reached many 
years ago. The delay could give them 
no advantage save an unfair one, and, 
greatly strengthens Ganpat’s claim to 
equitable troatnmnt. 

The appeal is allowed. Tlie decrees of 
both lower Courts, allowing the ]ilaintifl’s’ 
claim in whole and in part resp >clively, 
are reversed atid the i>IaintitTs’ suit is 
dismissed. Tlio jilaintills will pay all 
costs ill all three Coui ts. 

Aj'pcul allowed. 
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Kinkhi'uf., .\. J. C. 

3/r/ roll — Accused — Applicant. 

V. 

Mt. Knsahni — Complainant — Non-Ap- 
plicant. 

Cfiiijinul Revision No. 123-B of 1020, 
Decided on 12th October 1026, from the 
decision of the 8nh-Divl. Mug., Basim, 
D'-lOth Mav 1026, in Criminal Appeal 
No. 30 of 1026. 


Crlminnl P.C., S$. 424, 367, 421 and 422— /tp- 
•pellant failing to make out case for issue of notice 
toider S. 423 — Court deciding case without 
7iotice — F ormal judgment giving reasons is neces- 
sary*~Appellate judgment snust contain maieri- 
als to show that appeal was properly decided. 

Where the appellant’s pleader fails to make 
out a case for the issue ©f notice to the Publio 
Prosecutor and the appellate Court thi nks fit 
to decide the case without such notice, a formal 
order or judgment giving reasons is necessary to 
dispose of tho appeal. There must be sufficient 
material in the appellate judgment itself to show 
that the appeal has been properly tried. Tho 
judgment or order must bear marks of such in- 
telligent appreciation on the part of the appel- 
late Court of the necessary facts and materials 
as would warrant the High Court to infer that 
the conclusions were properly arrived at by the 
lower appellate Court : A. I. Jl. 1921 Lah. 102 
and 20 C. \V. N. 129G, Ref. 13 N, L. B. l69, 
Bel. on. CB 83. C 2 ; P 89, 0 i] 

K. K. Gandhe — for Applicant. 

Fida Hussain — for Non-Applicant, 

Order.- -This order will also govern 
Criminal Revision No. 124-B of 1926. I 
presume that tho Sub-Divisional Magis- 
trate perhaps thought tl)at the Magis- 
trate who triod the case had given suffi- 
ciently good reasons for his conclusions 
and therefore he could excuse himself 
from giving them or discussing them at 
length in his own judgment. If this be 
so ho is mistaken. A persual of the 
record of the appellate Court shows that 
the Sub-Divisional Magistrate did not act 
strictly under S. 421, Criminal Procedure 
Code, becauso besides sending for the 
record ho ordered notice to bo given to 
the appellant’s pleader as contemplated 
by S. 422 of tho said Code ; he no doubt 
refrained from issuing any notice to the 
Public Prosecutor as contemplated by 
the same section. This clearly shows 
that tho Sub-Divisional Magistrate nei- 
ther wanted to dispose of tho case sum- 
marily as provided by S. 421 nor after 
bearing both parties ; bub wishes to 
poritso the record and hoar the appel- 
lant’s pleadoi's arguments on tho very 
quostion of admission of tho appeal. He 
was perfectly justified in adopting such 
an intermediate course. 

If tim ai>pellants’ i>Ieador failed to 
raako out a case for the issue of notice 
to tho Public Prosecutor and the appel- 
late Court thought tit to docido tho case 
without such notice, I am of opinion that 
undoubtedly a formal order or judgment 
giving reasons was noccssary to dispose 
of the appeal. Tho reason for the rule 
is not far to seek. It is of course well 
known that ordinarily all cases go boforo 
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a superior fcribuaal in revision ; a revi- 
sional Court cannot deal with an ai>- 
plication in revision properly if the order 
with which it is asked to deal sets out 
no grounds for the conclusion which has 
been reached. Reasons for the decision 
should bo given by the appellate Court 
in order that the superior Court may at 
once know the facts found and the rea- 
sons therefore without reference to the 
record : Sanxoant v. Qitecn-Empress (1), 
and judgment of trial Court in Dalip 
Singh v. The Crotoxt. (2), and satisfy itself 
as to whether the lower Court has in fact 
done its duty by an honest and careful con- 
sideration of the case : Qtieen-Empress v. 
Pandeh Bhat{3) and Lai Behari v. Emp- 
eror (4). In short there must be sufficient 
material in the appellate judgment itself 
to show that the appeal has been pro- 
perly tried. The judgment or order must 
bear marks of such intelligent apprecia- 
tion on the part of the appellate Court 
of the necessary facts and materials as 
would warrant this Court to infer that 
the conclusions wero i)rop6rly arrived at 
by the lower appellate Court : cf. Dalip 
Singh v. The Crown (2) and Arindra 
Bajbitnshi v. King-Emperor (5). That 
it is advisible that tho Court of 
criminal appeal should give as concisely 
as possible at least tho main reasons 
which govern its order as pointed out 
by this Court in Ramrao v. Empe.ror (G). 

I am entitled bo presume that tho Sub- 
Divisional Magistrate concerned keeps 
himself in touch with at least tho rulings 
of tliis Court and writes his judgment in 
comjilaince thereto. But, it apjjoars 
that, so far as this case is concerned ho 
has failed to do so. In tho reported case 
Home reasons were given to supjiort the 
conclusion and tho order sought to bo 
set aside in revision was thoreforo main- 
tained ; hut hero no reasons are given 
und hence tho i>re^ont case is distin- 
guishable from that case. I am therefore 
compelled to set aside the conviction and 
sentence and send tho case back to the 
Sub-Divisional Magistrate to write his 
judgment in tho ajjpoal in cotnj)liance 
witii tho provisions of S. 3G7, Criminal 


(1) ri}S97] 18 P. R. 1S97 Cr. 

12 ) A. I. R. 1021 Lah. 102=2 hah. .808. 

(a) 118971 19 All. 50r. = (1897) A.W.X. 142(F.B.) 
M) [1010] 38 All. 393 = 35 I. C. 18.5 = 14 
A. li. J. 445. 

(5) flOlC) 20 C. W. N. 1200=38 I. C. 3->0. 

(0) [1917] 13 N. I.. R. 109=12 I. C. 721. 
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Procedure Code, read witli S. 421 of the 
Code. 

Tho application is allowed and tho 
record is ordered to be sent back without 
delay to the Sub-Divisional Magistrate 
for disposal of Criminal Apjicals Nos. 39 
and 40 of 192G with advertence to the 
above remarks. 

AppUenti on allowed. 
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Baje Dattajirao — Plaintiff — Appel- 
lant. 

v. 

Piiratimal — Defendant — Respondent. 

Second Axiiieal No. 248B of 1924, De- 
cided on lObh September 1926, from the 
decision of the Addl. Disb. J., Buldana, 
D/* 30bh April 1924 in Civil Appeal 
No. 45 of 1923. 

(a) Custom— rProof — Antiquity — Ko time limit 
can be fixed — Duration during the living memory 
leads to presumption of antiquity — Judicial 
decisions are hel^fful in proving a custom. 

As to the length of the user or enjoyment 
which must be i^rovcd before the antiquity of a 
local custom may justifiably be inferred, it is 
di/licult to lav down auv definite rule. But it 
can be safely said that where the user is taken 
back as far us living memory gees, it should 
ordinarily sufTice to give rise to the inference of 
immemorial enjoyment of the right. Tho evi- 
dence required must also be such as to 2 >rovo not 
only the uniformity and continuity of the usage 
but also the conviction of those following it that 
they are acting according to law. To ^irovc a 
customary right to impose a charge, a single 
instance must not be suflicient ; there must bo 
ovidonce of ii stances of persons who have actu- 
ally paid it. Judicial decisions also afford very 
Valuable evidence as to the er^istcnce of a custom, 
because what the law requires before an alleged 
custo n can receive the recognition of tho Court 
and thus acquire legal force, is satisfactory proof 
of usage of such long standing and so invariably 
acted upon in practice as would go to show that 
it has, by cottijnou consent, been suliinitted to as 
the cstabli.shcd governing rule of tho particular 
class or district of tlie country ; and the course 
of practice upon which the cu>lom rests must 
not bo left in duubb but be proved with cer- 
tainty : 3 M. //. 75 ; 17 MK B7 ; 20 Mad. 

3S0 ; 23 Bovi. 3GG and A. /. ii. 1025 C. 213 
on. (p 91 ^ c 2 ] 

(5) CustofH — Itcnsonnbleness or otherwise of 
custom should be seen ivith regard to the inception 
—Custom of Dhadwai is 7iot unreasonable or 
opposed to public policy — CoyUract Act, S. 23, 

The period for ascertaining whether a particu- 
lar custom is reasonable or not, is the time of 
its inception, It is not logical to sav that what 
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may now appear to be unreasonable must have 
been so from its inception and then to conclude 
that no valid custom has been established. 

[P 93 C 1, 2] 

Where the'owners of the village established 
the market ; they dedicated their own laud to 
the use of the public as a market place, aiid also 
took upon themselves the obligation of rendering 
some service namely to find not only customers 
for the goods brought there for sale but also to 
provide a regular establishment of reliable 
weighmeu in the interests of the community 
and in consideration of this charged a certain 
percentage called Dbadwai on the commodity 
sold. 

Jlclf! ; that tbe custom of Dhadwai was 
neither unreasonable nor opposed to public 
policy : 28 .l/ncf. 520, 30 JJotn. 9i and 7 M. 

I. A. 203 {I\ C.), licK on. [P.93 C 2,P 95 C 1] 

II. S. Gour and M. B. Niyorji— for Ap- 
}ie)lant. 

B. K. Bose — for Respondent;. 

Judgment. — This second appeal arises 
out of a suit instituted by the appellant 
under the following circumstances. 

The village of Deolgaon Baja was set- 
tled by one Raja Jagdeo to whose family 
t-lie plaintiQ' claims to belong. It is said 
that the plaintiil ’s family has since time 
immemorial been in tho enjoyment of 
various rights within tho limits of the 
said village and tho right known as 
Dhadwai shete right is one of such 
rights. Tho plaiuliti claims tho solo 
right to weigh and measure and f-ecure 
ciistomors for tho commodities which aro 
imported within tho limits of Deolgaon 
Raja village, and to realize on that ac- 
count from the commodity one seer per 
palla of liIO scer.s and in case of ghee 
and other articles one quarter anna per 
rupee. Jt is further alleged that the 
defendant used to pay the jilaintifl' his 
customary dues of Dhadwai up to tlio 
year 1915) ; ho, however, refused to allow 
l)lainti!l’s servants to weigh goods during 
tlie three years in suit i. c., 19i^0, l!)2l 
and 15)22. Tho plaintiff, therefore, stied 
for a declaration of his right to realize 
the customary dues known as Dliadwai 
and for the consequential relief of com- 
pensation for loss of income which lie 
iisscssed at Rs. 3o0 for the 3 years in 
suit. 

Tho defendant denied in )jis pleadings 
that plaiiitilf liad a right to levy tho 
dues known as Dliadwai. He denied 
having paid anything to plaintilY for his 
light of Dhadwai in respect of tho cotton 
coining to liis ginning factory or for any 
oLher goods. Ho, however, admitted 
having realized 0*1-0 per cart for tho 


weighing etc., of cotton during the three 
years in suit, and that the amount so 
realized is Rs, 247-8. He filed a schedule 
showing ghee purchased by him at Deol- 
gaon Raja itself and from outside sepa-^ 
rately during each year. He, howeveiv 
contended that the custom pleaded by 
the plaintiff was against public policy 
since it restricted the freedom of trade, 
and also because it forced payment even 
when no services were rendered by plain- 
tiff and that in fact plaintiff never offered 
him his services, and he in his turn 
never refused such offer. The plaintiff 
maintained that the recoveries which the- 
defendant made from bis constituents at 
the rate of 4 annas per cart were on the 
respresentation that they had to be paid 
over to plaintiff ; and his Dbadwai right 
was not opposed to public policy, and 
further that he insisted on payment only- 
when he offered services but the same 
were not accepted by tho defendant and 
that he was always willing to weigh the* 
cotton and ghee in respect of which the 
liresent claim was made by him. After a 
long and protracted trial the first Court 
decreed tho plaintiff’s claim for declara- 
tion and for Rs. 277-15 for compensation. 

The first Court’s findings given in 
paras. 11 and 15 of the judgment may ho 
summarized here for the sake of casv re- 
feronco, so far as they are material to 
the decision of this 2nd appeal. 

That plaintiff’ has satisfactorily proved 
that thoro is a custom in the Deolgaon 
Raja limits which include the ginning 
factories situate there, under wliich he 
has a right to charge Dliadwai huq on 
cereals, cotton, ghee and jagri etc., com- 
ing for sale within the aforesaid boundary 
at tho rates, alleged by him, and further 
that this right has an obligation attached, 
to it namely of finding out a customer 
and weighing tho goods ; that this custom 
has been in existence, and is being exer- 
cised since long time past (possibly 
since the time wlion tlio village was 
established by tho plaintifT’s forefathers 
that is in the 17th century) and is a 
very ancient custom. 

That all tho attriliutes of a valid cus- 
tom namely tliat it must be immemorial, 
reasonable, continuous and certain in res- 
pect of its nature generally as well as in 
respect of the locality whore it is alleged 
to obtain and tho persons whom it is 
alleged to affect, are proved to exist in 
tliis case and that the custom set up was 
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enforceable at law not being in restraint 
of trade or opposed to public policy. 

The defendant being dissatisfied with 
this dscision went up in appeal to the 
Additional District Judge, Buldana, and 
prayed for the dismissal of the suit. The 
learned Additional District Judge first 
discussed the attribute of reasonableness 
of a valid custom and coming as he did 
to the conclusion that though the custom 
was reasonable at its origin it had ceased 
to be so, he held that the idaintiff’s 
claim for the right of sole measurement 
was an invasion of the rights of owners 
of property without any benefit to the 
commonwealth and was, therefore, in- 
jurious to the multitude and prejudicial 
to the commonwealth, and that this 
Dhadwai right of the plaintiff was con- 
sequently unreasonable and as such void 
and opposed to jjublic policy and unen- 
forceable at law. Although he observed 
that in this view it was unnecessary to 
decide the other ]ioints raised in appeal, 
he gave his decision on them also.* As 
regai'ds the remaining attributes of the 
custom in dispute his conclustou is that 
it has l)een proved to be immemorial, 
continuous and certain as regards tlic 
locality and the persons affected l)y it. 
But in the view that the custom was un- 
reasonable and against public policy ho 
allowed the appeal and dismissed the 
suit. 

l^eforc mo the plaintiff-appellant chal- 
lenges the correctness of the lower appel- 
late Court’s above conclusion about the 
unreasonableness of the custom ; the 
respondent in his turn while maintain- 
ing the correctness of tiie lower appel- 
late Court’s decree dismissing tho suit 
contests the correctness of tiic finding so 
far as it upholds the e.xistence of the 
custom and its attributes of antiquity, 
f will , therefore, deal with these points 
in tho following paras. I think I had 
better first examine tho defendant’s con- 
tentions before mo, because if the custom 
is not proved to exist or to bo immemo- 
rial tho dismissal of tho suit can ho 
maintained on tliat ground that it would 
ho wholly unnecessary to enter into tho 
larger question raised by the plaintiff’s 
appeal as to whether a custom wliich is 
admittedly hold to bo reasonable in 
origin can cease to be so and becomes 
unenforceable at law. (The judgment 
then discussed the evidence and finding 
that tho existence of tlie custom was 


proved continued.) The next question 
is about its antiquity. It is contended 
that the evidence on record does not take 
us beyond 30 years and that this is not 
sufficient in law to prove the antiquity 
of the custom. As to the length of the 
user or enjoyment which most be 
proved before the antiquity of a 
a local custom may justifiably be in- 
ferred, it is difficult to Jay down any 
definite rule. But it can be safely said 
that where the user is taken back as far 
as living memory goes it should ordin- 
arily suffice to give rise to the inference 
of immemorial enjoyment of the right. 
The evidence required must also be such 
as to prove not only the uniformity and 
continuity of tho usage but also the con- 
viction of those following it that tliey: 
are acting according to law. To provei 
a customary right to impose a charge, a 
single instance must not be sufficient ; 
there must be evidence of instances of 
persons who have actually paid it. Judi- 
cial decisions also afford very valuable 
evidence as to the existence of a custom, 
because what tlie law requires before an 
alleged custoin can receive the recogni- 
tion of the Court and thus acquire legal 
force is, satisfactory jiroof of usage of 
such long standing and so invariaoly 
acted upon in practice as would go to 
show that it has, by common consent, 
been submitted to as (he estal.Iishod 
governing rule of the particular cla^s or^ 
district of tho country; and the course! 
of practice upon which the custom icsts 
must not be left in doubt hut bo i)rove(l 
with certainty : cf. 6’. I’crmiKtl SofJnr' 
ydf/a)' v. jV. llmunhiuiit Si’tli k >■ (1). 

I may also say that the observations 
of Edge, C. J. and Banerji, J., in Ku ir 
Sen v. Jltiinnifi n (2), wliich liavo received 
tho concurr^mco of the Madras High 
Court in Palnn iand i Tevan v. 1‘uthirt^n- 
■jonda Niindnn (3) and the l^omb-ay Hijdi 
Court in Mohidtn v. Shiilintja ppu (l) 
Xioint out what kind of evidence should 
ho required to prove tho existence and 
antjquity of a local custom. Before the 
Court is justified in finding in favour of 
its antiquity, it must bo satisfied of its 
reasonableness and its certainty as to 
extent and application and also of the 
enjoyment of the right not bein« by 


(1) 3 H. C. R. 75. 

(2) [isy5] 17 All. .s7-t(i.s95) 

(3) [18‘.»7J 20 Mud. 380. 


A. \V. N. 10. 


(4J [is'JOJ 23 Bom. GGG=1 Bom. I.. R. 170. 
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leave granted , or by stealth, or by force, 

but of its having been 

openly enjoyed for such a length of time as 
pugge^its that originally by agreement or other- 
wise the usage had become customary law of 
the place in respect of the persons and thiags 
^Yhich it concerned. 

To put it in the words of Tindal, 
C. J. : 

The custom, in fact, comes at last to an 
agreement, which has been evidenced by repeated 
acts of assent on both sides from the earliest 
times, beginning before time of memory and 
-continuing down to our own times, that it has 
become the law of the particular place Tyson v. 
Smith (5). 

Several witnesses examined in this 
case have deposed that the custom 
of payment of Dhadwai has been in 
force in the village since the 

time of their ancestors. No attempt 
was made to challenge their vera- 
city. This shows that the custom is so 
well known and acquiesced in by'^ the 
people that it may he presumed that the 
usage has become the customary law of 
the place in respect of the persons and 
things which it concerned. In Ratilal 
V. Motilnl (G) instances over 25 years 
old were held sufficient to establish im- 
memorial custom. In Ali Ifdohanimad v. 
Scilch. Katn (7) evidence of enjoyment as 
of right for iiO or 40 years was held 
sufficient to prove antiquity. Their 
Lordships of the Privy Council have held 
that whore the existence of a custom for 
some years was proved by direct evi- 
dence. it cbnld bo shown to be immemo- 
rial only by hearsay evidence: liajen- 
dra Nnrain Dhanj y.Ganqananda Sinrih 
(8). Looking therefore at the ovidonco 
on record in the light of the decided 
ca«es and the principles accepted in them, 
I think the conclusion is irresistible that 
tho evidence on record takes the custom 
in question beyond living memory and 
is sufficiently ample to prove its anti- 
quity. Tho finding of tho lower appel- 
late Court that tl^e attribute of anti- 
quity has been established in this ca^e 
is thus supported by evidence proper for 
consideration and is binding on me in 

second appeal. ^ 

I now turn to the discussion of tho 

question to how far the losver appel- 
late Court’s decision that this ' ancient 


(>}) [lK38j 4S R. R. 5Sy— ‘J A. 
Eng. R3p. I2(r> = l P. A P. 
A H. 740. 

frtl A. I. R. 102.7 Bom. lifiO. 


A p:. 40r.- 
307=1 W. 


(7) A. I. R. 102:^ Cal. 200. 

<H) A. I. R. 102.0 P. C. 213 =1 Put. 7.SH. 
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and continuous custom, which has also 
been proved to exist with certainty a? 
regards the locality and the people 
affected by it, and which was admittedly 
reasonable in its origin ceased to be so, 
is against law. The grounds on which 
the learned Additional District Judge 
held it to be unreasonable are set forth 
by him towards the end of paragraph 4 
of his judgment. The gist of his line of 
reasoning, as I understand it, seems to 
be that, with increasing number Ol 
traders and better trade facilities, the 
necessity to get one’s goods brought for 
sale to the market-place weighed only 
through the Dhadwai, i. e., the plaintiff’s 
licensed measurer, has ceased to exist, 
and as it often causes unjustifiable deten- 
tion and other hardships to the customers, 
and sometimes they are required to pay 
the dues to plaintiff without getting bis 
services in the matter of weighment or 
of securing purchasers, what was reason- 
able in tho beginning has now become 
uni*easonable. In other words, although 
according to him, efforts bad to be made 
in the beginning by the owners of the 
village to establish a market-place there- 
in in order to encourage trade by giving 
every facility to the constituents in the 
matter of finding purchasers ready to 
purchase their goods if brought there, 
and also by way of assurance to them 
against deception being practised on 
them by purchasers in the matter of 
weighment or measurement, and though 
they (owners of tho village) bad imposed 
upon thomsolves a sort of legal duty or 
obligation to entertain a regular estab- 
lishment of reliable Dhadwais to mea- 
sure the goods and to procure purcliasors 
for them, and in consideration of this 
helj) legally obtainable from them (i. e,, 
owners of the market-place), the owners 
■ of goods gave them the Dhadwai duos, 
he opines that the I’eason for the said 
rules of practice or usage of the market- 
place having ceased to exist now in these 
days of larger freedom of trade, the 
plaintiff’s claim is not enforceable 
at law. 

Thus, according to tlie learned Judge, 
what was reasonable in the beginning, 
when tho village was settled or the 
market-place established, can now be 
treated as unreasonable in the present 
altered conditions of trade facilities. In 
short, though the usage had become the 
customary law of tho place it can be 
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ignored now in view of the altered con- 
difcioa of affairs of the present day. 

I am firmly of opinion that the learned 
Additional District Judge has not consi* 
dered this aspect of the custom properly 
and in the light of legal principles re- 
cited in the very case of Maham-xya 
Dehi V. H.'xridas Hald-xr (9) on which he 
relied and his decision cannot therefore 
be upheld. The following observations 
are very significant of the principle on 
which they are based. They show that 
the primary attribute of a valid custom 
is that it must be reasonable at the 
beginning : 

When, however, it is sa>id that a oustom is void* 
because it is uareasoaable, notbiog more is 
mea it than that tbs uoreasoaable character of 
the alleged custo n conclusively proves that the 
usage, even though it lUiy hive exist id from 
timi im ne norial, must have resulted from ac- 
cident or iadulgjQce and not froTi any right con- 
ferred in ancient timis : Salisbury v. Glad' 
sloKC (10). It is also well settled that the period 
for iiscJrtii ling whither a particular custom is 
reaseiableor not is the time of its possible in- 
ceptio'i ; this is in accord with the observation in 
the Tanlstray case (11) : the ‘comnnencarnent of a 
custo n (for every cust^ n h ith a co n ne ice neat, 
althongh the me nory of min doth not extend 
to it, as the river Nile hath a spring although 
giographars cinnot find it) ought to be upon 
reaso table groii id and cause , for if it was un- 
rc ISO lable in the original, no usvgo or continu- 
ance can n ike it goo I ; Quod ab in/Uo non valnU 
tractn tempori'i non convalacet. When tested in 
thi light of these pri iciples, no good ground c in 
bi assigtol wliy bhi custo n should be con- 
djniel as uireioiabli. s.*-. sjt sf« Sinco 

oust) ns in general involve some inconsistency 
with the general co-nnon law of the realm or are 
contrary to a particul ir maxim, the fact of this 
inconsists icy is not of itself a ground tor holding 
tho custom unreisouable and bad : Tiison v, 
tS'mU/i ('2). 

Thus the roa^onablone?? or ofchorwiso 
of the custom of cliarging Dhadwai in 
the present case must bo determined with 
reference to the period of its commence* 
meat and not of its present working. 
The Addition il District Judge having 
once found thit it was reasonable in its 
origin, he sbo'ild have rofraipod from 
going o it of his way to consider whether 
it conld cease to ba so or be now dis- 
regai'.ljd as unreasonable and declaimed 
unenforceable in view of the recent in- 
creasing trade facilities. 

(9) [19151 12 C il. 455 — 20 O. L. J. 183 = 27 
I. C. 100 =19 C. W. N. 20 S. 

•(10) '■lSfil)9H. Ij. 0.602 = 131 R.R. 403=9 
W. R. 930=31 L. J. G. 1>. 222=8Jar. 
(N. S.) 625=4 li. T. 849. 

(11) riGO-lj Davis 29=80 K. R. 519. 


A custom which may bo prejudicial to- 
a class, but beneficial only to a particular 
individual, is no doubt repugnant to the 
law of reason. But in my opinion it is 
not logical to say that what may now 
appear to be unreasonable must have 
been so from its inception and then to 
conclude that no valid custom has been^ 
established. Taking into consideration 
the fact that when the owners of the 
village established the market, they de- 
dicated their own land to the use of the 
public as a market-place, and also took 
upon themselves the obligation of render- 
ing some service, namely, to find not only- 
customers for the goods brought there 
for sale, but also to provide a regular 
establishment of reliable weighmen, it 
must bo held that they were doing so- for 
the benefit of the commonwealth and in 
the interest of the largo multitude of 
people who frequent the market-place 
and do business there. They were nob 
doing so primai'ily from motives of self- 
interest or self-aggrandisement or indivi- 
dual benefit, but they acted in that 
manner because they wore actuated by 
motives of serving tho good of the general 
public and that too because they thought 
they owed, as owners of tho village, a 
legal duty as it were to afford such facili- 
ties to their followmen, ryots and other 
persons resident in their village. In 
undertaking to secure purchasers and 
weighmen they had placed themselves 
under an obligation ’ which includes 
every duty enforceable by law’ in view 
of S. J of the Specific Relief Act. This 
obligation was in the nature of a tie or 
bond which constrained them to do or 
suffer somobhinc ; it implied a right in 
another person to which it is correlated, 
and restricted their freedom with refer- 
ence to the definite acts and forbearances 
which they undertook to do or forbear. 
In short, tho obligation was a legal obli- 
gation in tho nature of a legal duty and 
nob merely n, moral, social or religious 
obligation. To say that tho custom is 
unreasonable or opposed to public policy 
because if it is to bo ohservod the consti- 
tuents aro often required to wait long 
for want of measurers or weighmen and 
soraotimos pay tho dues to the Dhadwai 
without having tho benefit of tho services, 
is to make an assumption unwarranted 
by law; that tho arms of the law are nob 
long enough to reach and compel plain- 
tiff to employ a larger establishment of 
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msasurers or weighmen at the iustance 
of the constituents. 

The inconvenience of this kind cannot 
ho said to be incapable of being remedied 
by a proper suit against plaintiff for en- 
forccinont of due performance on his 
{plaintiff’s) part of his legal obligation in 
these matters. To say that owners of 
goods no longer stand in need of plain- 
tiff 's mcliabion' in the matter of finding 
purchasers to purchase or weiglimen to 
weigh their goods, and therefore the 
•custom is unreasonable, is equally un- 
sound in law. This is not an argument 
against the custom being reasonable in 
its original commencement: it is an ob- 
jection only as to the mode of exercising 
the right. An inconvenience of this kind 
is inevitable because but for the facilities 
already enjoyed, and the encouragement 
given, tlie market-place would not have 
earned the reputation it is now enjoying 
as a lit place for carrying on business on 
a flourishing scale. It is not in the fit- 
ness of things that the latter day settlers 
sliould reap the full benefit of all the 
facilities of the market being hold there 
and at the same time be in a position to 
set at luuigbt the mercantile usages ob- 
taining in the locality and thus re- 
pudiate the burden that is cast on them 
hy such time-honoured usages. It 
stands to reason that if one want to take 
advantage of the siiecial facilities of a 
particular situation, locality or market- 
place ho must do so subject to the 
Imrden the inircantile usage has imposed 
there. 

Moreover, since every custom sanction- 
ed ]>y til •- Courts must ho reasonable it 
follows that every judicial case whore 
the custom of Dhadwai ha? been uphold 
h\- the Go’ut is evidence of the reason- 
aiilcness of the custom. As is apparent we 
have got three sucii instance? on record 
in which this custom was rocogni>'-ed by 
ilm r ivil Court and forced a? a reason- 
al)lc custom in view of the plaintiff’s 
oliligatiou to discharge the aforesaid duty 
of finding a juu-cliasor for goods brought 
in llie market arid of W4Ughing them. In 
1 he ahseneo of at^y rebutting ovidouco on 
llic, defendant’s side to sliow that the 
li-is ceased to bo reasonable, the 
only legal itfforonce possible under cir- 
<;niiistancos was that the custom did not 
( Case to bo reasonable. 

The Additional District Judge on the 
-Ircngtli of the case of Soviu Pill ti v. 


The Municipal Council, Mayavaram (12) 
has propounded a view that, if this 
custom were upheld, the plaintiff would, 
as it were, get a monopoly to weigh the 
goods in the locality, and that as a 
custom which creates such a monopoly 
is void and opposed iio public policy it 
should nob be recognized as enforceable 
at law. Suffice it to say that the Madras 
case has no analogy to the present one, 
as it was a case of monopoly not sanc- 
tioned by the Madras District Munici- 
palities Act 4 of 1884 and the Courts 
were, therefore, justified in refusing to 
presume the existence of legislative in- 
tention in conHict with public policy and 
to infer grants of monopolies as they 
were, prejudicial to the public welfare. 
Here the so-called monopoly does not 
owe its origin to any such thing. On 
the contrary it is in the nature of a 
right to levy some dues for the use of 
the land of the proprietor as a market- 
place and for his readiness to discharge 
the obligation to find out purchasers and 
also to provide weighmon for goods and 
commodities brought for sale to the 
market ; it may be supportable even as a 
right which is more or less analovous to 
or at least partakes of the nature of 
what is known under Hindu Law as a 

Nibandh ’ which is treated as an in- 
terest in immovable property and can 
be created by a private individual as 
well as by a royal personage: cf. Ghela- 
hhai V. Tlargowan (13). 

It must be observed that even looking 
at the case simply from the point of 
view of mercantile usage as distinguished 
from a local custom, the above con- 
chisiou is the only oonchision possible 
under the circumstances of the case, as 
the following observations of their Lord- 
ships of the Privy Co mcil in Jaygo- 
vio’iu'i V. Ma>iickc'iund {li) which pub the 
matter very tersely would show : 

It rtsmaius now to consider the other ground 
on which the plaintifi relied : the evidence of 
mercantile usage. To support such a ground, 
there needs not either the antiquity, the unifor- 
mity, or the notoriety of custom, which in res- 
pect of all tiiese becomes local law. The usage 
may bo still in course of growth ; it may require 
evidence for its support in each case ; but in 
the result it is enough if it appear to be so well 
Unown and acquiesced in, that it may bo reason- 

(12) [1005] -2^ iMad. 520. 

(13) ClOll] :\C> Bom. 94=12 I. C. 92S= 
13 Bom. T,. R. 1171. 

(11) [1858] 7 M. I. A. 203=4 W. R. 8 = 1 

Suther. 357=1 Sar. 031 (P. C.). 
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ably presu nei to hava b3an an iagredient tacitly 
imported by the pirties into their contract. 

Such usages are expressly saved from 
the operatioQ of the Indiau Coabracb Act 
as seen from the Privy Council decision 
in the Irrawaddy Flotilla Compariy v. 
Barjwandas (L5) where their Lordships 
•of the Judicial Committee referring to 
S. 1 of the Contract Act, observed that 
the words ’ not inconsistent with the 
provisions of this Act ’ were not con- 
nected with the clause " nor any usage 
or custom of trade. ” “ Both the reason 

•of the thing and the grammatical con- 
struction of the sentence — if such a sen- 
tence is to be tried by any rules of 
gramrnai* — seem to require that the ap- 
vHcation of those words should ba con- 
fined to the subject which immediately 
precedes them” (meaning the words 
■“ nor any incident of any contract ”). 
That they will faithfully observe the 
mercantile usage of the market-place 
anust therefore be considered as an in- 
gredient tacitly imported in the contracts 
the settlors presumably made with 
owners of the village when they were 
permitted ta settle down as traders in 
that locality. If this view is correct the 
defence based on public policy under S. 23 
of Contract Act cannot stand. It would 
thus be clear that there is nothing in 
the c'lsb nn or usage tc which exception 
can be taken on the ground of its being 
opposed to public policy and the 
custom is perfectly valid and enforce- 
;ablo in a Court of law. 

For all those reasons I reverse the 
finding of the lower appellate Court and 
hold that the atbribibas of a valid 
custom of Dliadwai, not only as regards 
its antiquity, continuity and certainty, 
bub also its reasonableness, are fully 
established in this case and as such it is 
enforcoablo at law. The lower appel- 
late Court’s decree dismissing the suit is 
therefijro sot aside and the decree of 
the first Ceurt rcst.oreJ with ost.s of all 
tliroo Courts to be paid by the dofen- 
naut-rosp endont. 

Appeil allowed. 


(ir,) risoi] IS c,il.n-2o=ls I. A. i-2l = }Sar 

40(P. C.). 
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Shaku7'hhaa — Plai ntift' — Applicant. 

V. 

Sheikh Budhan — Defendant — Nou-ap- 
plicant. 

Civil Rovision No. 95-B of 1926, Deci- 
ded on 2ad October 1926, from the order 
of the Small Cause Court J., Akola, D, - 
24th April 1226, in Small Cause Court 
Suit No. 148 of 1925. 

(rt) Civil P. C., S. 151 — jToo viuch importance 
should not be given to form if it tends to defeat 
justice— Application to set aside Small Cause 
Courtis ec-parle decree dismissed — No revision 
filed under S. 2'j, Provincial Small Cause Courts 
Act — No remcdif e-tists under S. 151 — Civil P.C 
O. y. i?. 13. 

Procedure is not the machinery of the law and 
.as such too much importance cannot be given 
to form if it tends to defeat justice ; 33 Bom. 644 
and Nay. C. R. 141-i3 of 1920. Foil. [P. 96, C. I3 

Where in application for .setting aside an ex- 
parta decree of a Sn.ill Causa Court has been 
dismissed and the applicant did not avail him- 
self of the right to apply in revision under S. 25 
of the Provincial S nill C.iuic Courts .\ct. he has 
no remedy under S. 151 : Case law R-f. to. 

[P. 96, C. 1. 2J 

(5) Civil P , C., O. G, 72. 17 — Amoidtnent i j 
retrospective at least from date of application. 

-V njidnjnt of plaint hi-; a retrospective eAec) 
at leist with effect from tlu d.iti of thu apnlic.i,. 

06, C. 1; 

IF. n. P,! I'lh trkii — for Applicant. 

.1. Riznk — for Non*applicatit. 

Order. — This is a revision against an 
order setting aside an ox-]3ai'to decree upon 
a petition made not under 0.9, R. 13, 
Civil P. C., but under S. lol, Civil P. C. 
Tlio beauty of the learned Small Cause 
Court Judge’s procedure lies in the fact 
that he rejects the regular ajiplication 
for sotting aside tho decree the neces- 
sary deposit of costs was not ma'lo, })nb 
l)roceods to entertain a petition to strik'o 
out the doCondant's name from the docroo 
on tho ground that the claim was barred 
by limitation at tho time when the non- 
applicant was made a co-defendant. A 
reforonco to the order-shoot, dated 2lst 
April 192.5, discloses a peculiar men- 
tality or tendency on the part of tho 
Judge, the like of which would seldom 
bo mot. The Judge seems to attach too 
much importance to form rati. or than 
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to substance, with the result that he 
sets the importance of form in an incor- 
rect perspective and proceeds to drive 
out a defendant who is present in Court, 
and declines to pass a decree against him 
simply because his name is not stated 
on the stamped portion of the plaint. 

I think such an attitiite on the part of 
a judgment is a height of technicality 
of procedure and cannot be tolerated. 

Procedure is but the machinery of the 
law. and as such too much importance 
cannot be given to form if it tends to 
[defeat justice as was pointed out by the 
Bombay High Court in Kisandas Rup' 
chand v. Rachappa Vithoba (1), and by 
mo in Ilarmasji v. Kondi (2). When 
the lower Court entered the plaintiff’s 
application the very next moment for 
amending the plaint so as to disclose his 
name on the stamped portion of the 
plaint and ordered notice to issue to the 
person driven out by itself, it must be 
deemed to have permitted the amend- 
ment then and there, and the amend- 
ments subsequently carried out bad a 
retrospective otTect so as to make the 
non applicant Bndhan a party defen- 
dant, at least with effect from the date 
of the application, i. e., from 21st April 
1925, when the claim was well within 
time. 

It was not a case of a now party 
being added under S. 22 of the Limita- 
tion Act so as to make him a party only 
since the date of service of summons on 
him. Even assuming that he was im- 
pleaded as a party defendant after 
limitation, he had his remedy to move 
the Court at the hearing ; bub as he 
failed to appear the Court passed a decree- 
againsb him on I7bh August 1925. There- 
after his remedy was to move for the 
setting a^ide of the decree or for review 
or revision. Not having followed any 
of those remedies, or at any rate having 
failed in some of them, I fail to see how 
he can invoke the aid of the inherent 
jurisdiction under S. 151, Civil P. C., to 
delete his name and thus get rid of a 
decree which had become binding and 
final as against him. An application for 
(setting aside the ex-parto decree having 
'been dismissed, and no application for 


(1) (1000] 33 Bom, 644=4 I. C. 726=11 Bom. 

Li. R. 1042. 

(2) Civil Revision No. 141-B of 1025. 
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review being maintainable for correcting 
a mistake of law committed in decreeing a 
time-barred claim and the defendant-non- 
applicant not having availed himself of 
even the right to come up in revision, 
to this Court under S. 25 of the Pro- 
vincial Small Cause Courts Act, he had 
no remedy under S. 151, Civil P. 0. 
This seems to be the trend of the 
decisions of the several High Courts : 
cf. Arumuga v. Piriavanjiappa (3) ; 
Jqshi Shib Prakash v. Jkingurin (4); 
Tota Ram v. Panna hal (5), Sihitri Tha" 
kurain v. Savi (6); Mt. Mulia v. Partab 
{A. I. R. 1924 Nag.Z25)\ Virappa v. 
Basappa (7) ; Anant Potdar v. Mangal 
Potdar (8) ; Ajodhya Mahton v. Mt. Phul 
Kuer (9) and Bissa Mai v. Kesar 
Singh (10). 

I, therefore, hold that the lower Court 
was wrong in exercising its so-called in- 
herent jurisdiction under S. 151, Civil 
P. C. The order deleting the name of 
Budhan from the decree is set aside and 
it is declared that he will be treated as 
a co'judgmont-debtor as before. Tbe 
application is allowed; but, in the 
circumstances of the case, I direct that 
each party shall boar his own costs. 

Application allowed. 


(3) A. I. R. 1924 Mad. 4R9. 

(4) A. I. R. 1924 All. 416=46 All. 144. 

(5) A. I. R. 1924 All. 668=46 All. 631. 

(6) [1921] 48 Cal. 481=60 I. O. 274=48 I. A^ 

76 (P. C.). 

(7) A. I. R. 1926 Bom. 139. 

(H) A. I. R. 1926 Pat. 27=4 Pat. 704. 

(9) A. I, R. 1922 Pat 479=1 Pat. 277. 

(10) (1920] liah. 303=58 I. C. 789=2 L. L. J.. 
249. 
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KOTVAL, O. J. G., and PttIDEAUX, 

A. J. G. 

Mukundrao and another — Defend* 

ants — Appellants. 

V. 

W‘am%n,rao "—Plaintifif — Respondent. 

First Appeal No. 29 of 1925, Decided 
29th September 1926, from the decree 
of the Addl. D.st. J , Nagpur, D/- 22nd 
December 1924, in Givil Suit No. 31 of 
1923. 

(а) Hindu of Rf. 15,000 out of 

esta'e worth a lac Is excessive and if made out of 
caprice, cannot be upheld. 

A gift of Rs, 15,000 out of an estate worth." 
about a lac is excessive, and where it is more 
guided by caprtce than propriety it cannot be 
upheld. [P. 98. C. 2] 

(б) Hindu Law — Gif t io nephew or son stands 
on di fferent footing from one to daughter or 
daughter-in-law as to (luannitn of gift. 

Cas.'S of gifts to a daughter or a widowed 
daughter'ia*law having so ne sort of a moral 
claim ou the do. or sta id o i a much higher 
footing thau the so is of a separated brother, at 
least so far as the questio.i of the quantum of 
the gift is concenir'd. A gift that might bo 
reasonable in the case of cither of tbe^e persons 
may be u treasonable in the case of a nuphew, 


or possibly eveu a 

boa : 

35 

Mad. 62 H, 

liel. 

on. 



CP. 93, 

' . ^3 

B. K. Bose and 

FT, 

li. 

Puranik- 

—for 


Appellants. 

li. it. J I'/avatU — for Respondent. 

Jadgment — This ajipeal arises out 
of a suit for the recovery of Rs. 15,000 
said to have been gifted by the plain- 
tiff’s fat'ier to the defendants o it of the 
ancestral property in his hands. For 
the purpo es of this appeal tlio plead- 
ings may be stated as follows : The 
cas© of the jilaiu iff Waman Rtio was 
that his father Marocirao and Balaji, 
the father of the defendants M k ndrao 
and Pai.lamrao. weie separa el b others. 
On the Idoli May 1911 Maraotirao exe- 
cuted a rogisttired gift deed for Rs. 15,000 
in favour of tlie defendants. The 
aiTionnt was made up as follows ; 

Rn. 13.2'J0-2-O Depoailcd with Biilaji. 

„ l,7»i0-o-0 The value of three bouds. 

„ 3-14 0 Ca»h. 

The plaintiff sued to recover this 
amount alleging that it was part of the 
ancestral proji'-rty in the hands of his 
father and that tho gift is void as his 
father ha<l no power to make it witho t 
his consent. The defence was that the 
amount was never act’ ally receivi.d by 
tho defendants, the gift deed being a 
1927 N/13 & 14 


nominal transaction resorted to by the 
plaintiff’s father to save himself from 
harassment by the plaintiff, and that in 
any case the father was competent to 
make it as a gift of affection, the amount 
gifted being a small, that is, a tenth part 
of the ancestral estate. 

The lower Gourt found that the gift 
was really made, that the gift deed was 
not a nominal transaction and that a 
gift of Rs. 15,000 out of an estate wort) 
about a lac was unreasonable and void 
It decreed the plaintiff’s da m for 
Rs. 13,300 disallowing the value of the 
bonds on the ground that they might 
nit have repiesented gooJ debts and 
there was no satisfactory evidence as to 
what the defendants recovered on them. 
The defendants appeal and the plaintiff 
files a cross-objection. Two points are 
urged in the apiieal. It is first urged 
that no actual transfer of money to 
the defendant is proved. Admitcedly 
Rs. 13.296- 2-0 were deposited with Balaji 
for safe custody (Exh. D. 2). On the 
23rd April 1911 Marotirao executed 
E.xh. D. 1 acknowledging that he had 
I^ersonally received the amo’tnb that 
day. On the 1 1th May 1911 Marotii*ao 
exeiuted the registered gift deed men- 
tioned above, of which Exh. P. 20 is a 
certified copy. Admittedly his books of 
account contain entries consequent upon 
tho^e transactions. It is difficult to 
behove that Ma^'otirao, who is said to 
have been a miser (see Cforakhnath, P. 
W. 8), sjient Rs. 75 on the p rcha e of 
stamps and wrote and rogistored tho 
deed and male the entries unless the 
gift wa-i act ally made. Tho reason as- 
signed for ilaroti’ao’s act being all 
nominal does not appeal to us. Narayan- 
rao (D. W. 11) who slates that ho and 
Marnti (D. W. 4) advised Marotirao to 
oxec-te a fictifc’otis deed of gdt, is unable 
to say how such a document would have 
prevented the plaintiff from demanding 
money O'* removing it, which wor • tho 
acts of harassment from which Maiobi- 
rao acq lired protection. Maruti (I). \V. 
4) states that tho plaintiff's demands 
continned oven after tho deed Wq 
agree with tho finding of the lower GourO 
that the defendants did receive the 
money and bonds stated in tho gift 
deed. 

The next point urged is that the gift 
was within tho competence of Mor itirao 
as a gift of affection. Though 


we 
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have held that Marofcirao did make a 
gift of Rs. 15,000 to the defendants, yet 
considering the cireumsbances that there 
was some disagreement between him and 
the plaintitl and that he was living 
with Ralaji, the gift appears bo have 
been moved rather by displeasure against 
his son than by atlection towards the 
nephews. Th's view finds support in 
one of the defendants’ own witness, 
Marnti (D. W. 4), who says that Marobi* 
I'ao showed no particular affeotion for the 
defendants ; nor does Mukundarao, Defen- 
dant 1, say anything in his deposition 
about Marotirao’s affection for him and his 
brother. We are inclined bo agree with 
the lower Court in holding that there 
is some truth in the plaintiff ’s deposition 
as P. W. 5 that the gift was brought 
about partly by Balaji spreading false 
reports about liim and prejudicing Maro- 
tirao against him and partly by harass- 
ment of Marobirao. This being so, the 
gift is not a bona lido gift out of affection 
which comes within the class of gifts 
mentioned in the Mibakshara, Ch. I, S. 1, 
l>ara. see liat/hunath Prasad v. Govind 
Pras'i'i (1) and Mctud liavi v. ^Jangal Sen 
< 2 ). 

It is to be noted that Marotirao does 
nob profess to make the gift out of joint 
family property but out of what ho states 
is his own e:^clusivo and solf*acquired 
property and the defence is largely 
directed to asserting and proving that the 
property in Marotirao’s hands was in law 
entirely at liis disposal. The deed con- 
tains the following recital as to the gift : 

T h;vV 4 ^ Rot ontj sou by ntiino Wi^inaii with 
Nvlioso conduct I am not satisliod. Still, adequate 
movablo jlmcI itnniovablo property is in his 
))oss^^sioa for his maintenance; and he lives 
separate, and so do 1. At present I am about 70 
years of and have grown old ; and there is no 
knowing whoti 1 shall die, Mukandaro, son of 
Balaji Deshinukh, and his brother P.idatnrao, son 
of Balaji Dcshtniikln are my real nephew?; and 
act np tij niv comforts. I have cemo to enter- 
tain a desire to give away some of the property 
lield bv me to the members of iny family, e.g., to 
both iiie said nnpliews. And both the n*^phows 
also hope for the same, and depend upon me 
accordingly. So this dav. I, out of my own free 
will and pleasure, put the uudormentioned pro- 
pnrty into the po-sossion of them bith, thi said 
Mukundrao and P.vdamrao, and lay it down in 
writing that nob )dy else nor my sou can now 
claim that gifted proparty : because the property 
is mv self-acquisition and is in my possession. 


(I ) 8 All. 70, 

359 — 1 I. C. 797— G A. L. J, 

qir>. 
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and beoau'te I am the absolute owner and have 
therefore got full rights to give it away to the 
nephews bslongiog to my family. 

^ This seems to evidence more a reward 
givoQ and expected for services rendered 
or to be rendered (which is not the defen- 
dants’ case) than a gift out of affection. 
The reference bo the unsatisfactory con- 
duct of the son suggests a retributory 
tinge in the gift. Assuming, however, 
that nephews come within the class of 
persons to whom a gift out (•£ affection 
may be made and that the gift is one out 
of affection, we are of opinion that the 
gift, is, under the circumstances of the 
case, excessive, and one more guided by 
caprice than propriety, which according 
to the Virmitrodaya it should not be. We 
are not satisfied that the gift is one of a 
' small share" of the movable ancestral 
property. The instances cited where 
gifts out of affection were upheld by 
Courts are cases of gifts to a daughter or 
a widowed daughter-in-law having some 
sorb of a moral claim on the donor : seo, 
for instance, Sndararamayya v. Sitamma 
(3). Such persons in our opinion, stand 
on a much higher footing than the sons, 
of a separated brother, at least so far as 
the question of the quantum of the gift 
is concerned. .A. gift that might be 
reasonable in the case of either of theee 
persons may be unreasonable in the case 
of a nephew, or possibly even a son. If 
Marotirao • had another son besides the 
plaintiff and had made the gift in dispute 
to him. wa should have hesitated to up- 
hold it as a reasonable or proper one 
under the circumstances. The defendants 
as his nephews, cannot be in any better 
position than his son. We are of opinion 
that the plaintiff's claim has been rightly 
decreed. 

The plaintiff has filed a cross-objection 
regarding the amount of the bonds trans- 
ferred by the deed. The gift having been 
found bo have been genuine, the presump- 
tion is that the bonds as recited in the 
deed wore transferred to the defendants, 
and it seems to us that it was for them 
to show that the bonds were valueless 
and that they recovered nothing on them. 
Beyond a denial of their receipt, which we 
find is untrue there is no evidence adduced 
by the defendants except defendant 
Mukundrao’.s statement that he was nob 
paid anything on account ol the bonds 

(3) [lOLL] 35 Mad. 6-2S =21 M. L. J. 6‘J5 = 10 
I. C. 5G=(19ll) 1 M. W. N. 422. 
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ty th3 debtors. We cannot rely on 
Mukundrao’s evidence. On the other 
hand, there is the evidence of the debtor 
Tukaram (P. W. 4) that he paid his debt 
to Marotirao in the presence of Balaji 
at the latter’s shop and that Bilaji 
counted the meney. Narayan (P. W. 6) 
another debtor whose surety was his 
uncle Pandu, states that he paid the 
debt owed by him to Balaji as Marotirao 
told him to make the payment to him. 
Payment to Balaji was presumably on 
account of the defendants. The plaintiff 
deposes that bis father’s account books 
show that he ceased to have anything to 
do with the transferred debts after the 
gift. Though there is no evidence about 
the amount of the third bond having 
been paid by the debtor to the defendants 
as the onus was on the latter to prove 
that they realized nothing and as they 
have failed to prove this the plaintiff is 
entitled to a decree in respect of the 
value of this bond as well. The lower 
Court’s decree will therefore be altered 
so as to decree Rs. 15,000 instead of 
Rs. 13;i00 only. 

The appeal is dismissed. The cross- 
objection succoods. The appellants will 
pay the re^pondont’a costs of both. 

Appeal dismissed. 
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KlNKHEnK, A. J. C. 

li'vmch'ind and anothe) — Defendants — 
Ap[)ellants. 

V. 

Skri li'ttii'inath Mcharaj Smtstkan of 
Bhar and others — PlaintilTs — Rospon* 
dents. 

Second .\pp,-!al No. 302- B of 1023, 
Decided on l7tb Septombor 102(5, from 
the docroo of the 1st Addl. DisO. d.. of 
.\Uola, !)'• l-")‘,h September 1023, in Civil 
Appeal No. 332 of 1022. 

(a) llcrar f,nn l Hevenue Code, S. •2-2^ — Pri- 
vitij of estate be penned as a fni f — Va/ar- 

gats prove onli/ a cha'.n of cuUivafor-: and not the 
nature of his title — Evidence .Ua, S. lOJ. 

A privity of ustito whothor by iuh ;rita*ir3 or 
by piirahaso is a r^uostir):* whicli must bj provoj 
liko any other fact ; it cannot bo tho sjubjeot of 
a log.kl pro.su Jiption iuorelv. [P. U'.), G. IJ 

Thb N.kfargits only prove a chain of cuUi- 
vators in succession, but they ilo not in thorn- 
solvos prove whether each successor came upon 
the land under u derivative title or indepen- 


dently of th3 landlord. So long as reach culti- 
vator held the land, there might arise a presump- 
tisn under S. 109 of the Svidence Act that his 
tenancy had a continuance, but there is no pre- 
sumption that his successor is necessarily a 
transferee from him. [P. 99, O. 2] 

(6) Practice — New plea dependent on, facts 
cannot be allowed in appeal. 

A new ground of attack dependent on proof of 
facts cannot be raised at the stage of apoeal. 

[P.TOO, C. 1 

M. B. Niyogi — for Appellants. 

M. R. Rohde and W‘. B. Petidharkar— 
for Respondents. 


Judgment. — The finding of the lower 
Courts that the defendants failed to 
prove that they were ante Jahagir ten- 
ants is sufficient for the dismissal of this 
second appeal. But it is argued that the 
plaintiff’s own Nafargats, which disclose 
the chain of tenants who held the lands 
in suit prior to the grant of the jahagir 
clearly establish the defendants’ case 
that the holding was an ante-jahagir 
holding and the Courts below should 
have on the presumption permissible 
under Ss. lO.'J and IIU of the Evidence 
Act held that the sovoral parsons men- 
tioned in jjlaintitf’s Nafargats, were tho 
defendants' predecessors in interest with- 
in tho meaning of Sectiou 223 of the 
Berar Land Rovenve Code. But Kotval, 
A. .T. C., lia-5 lield in Second Afipoal No. 
230-B of I9l7 that such a prQ-;umi)tion 
is not permissible in tlio case of a title 
leased on ])urcbase and that tho party 
relying on puia h.asn must jn-ovo bis pur* 
chaso. A privity of O'bat 5 wlioUior by 
inboritatico or by pur<diaso is a question' 
which must be p'-ovoil like any other fact ;! 
it cannot he tho subject of a legal jiro- 
smnptioii merely. The Nafargats only 
prove a chain of cultivators in succes- 
sion, hut they do not in themselves 
prove whether oacli successor cam i upon 
tho land under a derivative title or in- 
dependently of tlio landlord. So long as 
each cultivator hold tho land wo might 
presume under S. 109 of tho IN’idonco 
Act that Ins tenancy hath a continuance 
There is no presumption that his suc- 
cessor is necessarily .l transferee from him. 

Tlio cpiostion rai.sod as regards tho ap- 
plicability of S. 221 of tho Berar Land 
Revenue Code is also a ejuestion depen- 
dent on proof of facts attending tlio in- 
troduction of the survey settlomont in 
tho jahagir. 1 am not prepared to differ 
from the lower appellate Court in its 
view that this new ground of attack 
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conld nob be permitted at the stage o£ 
appeal : Nathu Piraji v. Umedmal Gadu- 
onal (1). 

The appeal fails and is dismissed with 
costs. 

G.B.J. Appeal dismissed. 

~ar 'fl9d<JlT^dni. 35=1 l7C. 456=10 Bom. 
L. R. 768. 
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Kinkhede, a. J. C, 

Govinda — Plaintiff — Appellant. 

V. 

Bansilal and others — Defendants — Res- 
pondents. 

Second Appeal No. 481 of 1926, Deci- 
ded on 14bh September 1026, from the 
order of the Dist. J., Nimar, D/- 23rd 
January 1926, in Civil Appeal No. 95 of 
1925. 

(«) r.C., S. 100 — Order dismi^nng ap- 

j)eal ^or dejiciency of Court-fee is appealable — 
Distni'^^al raising quedion of law — Hecond ap- 
peal lies. 

A'l order in effect dismissing an appeal for 
dcficieiicv in Court-fee should be treated as on 
the same footi ig with rejection of a plaint for 
the purpose of deter nining whether it a nounts to 
a decree or not and an appeal from such order is 
competent • and where the dismissal of the appe il 
raises a question of law, for example, as to the 
interpretation of the C< urt Fees Act, a second 
appeal will lie ; A.. I. R. L92'2 Nag. 62, Rel on . 

CP100C2] 

(t) Court Fees Act. Sch. 1. Art. 1 — Lower a/»- 
2^pUate CourCx decision, as to demanding addi- 
tional Couri-fces but refusing to extend lifne for 
complyl/ig with it , challenged in second appeal 
— Art. 1 does not afiply but CokW Fees Act, Uch. 
o, Art. 17, applies. 

Where the subject-matter in dispute is the 
correct ess of the lower appellate Court’ .s d -cision 
denandi ig additional Court-fee and refusii.g ro 
gr.ant time to co nply with it and the resultant 
rejection of the me iiorandum of apiieal as in- 
sufficiently stamped, the r.*lief is not capable of 
bei g properly valu.:d and the case cm »ot be 
brought under Art. 1 of Sch 1 a id mu-t there- 
fore f.»ll u.uler the rosidu irv Art. 17 of the 2 *d 
Schedule. [P 101 C 2, P 102 C 1] 

A. V. Khare and FK. B. Peudharkai 
for Appellant. 

W. n. Puraaik~~iov Respondents. 

Order. — In a snib for redemption filed 
by the appelia ’t, t.ho first Court gi'anteJ 
a docii-e for redemption fixing a certain 
amount as the price of redemption. 
Against that decree plaintiff appealed 
and prayed that tho mortgage be tleclai ed 
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as fully satisfied. In short he disputed 
the right of the mortgagee respondent to- 
treat the mortgage as still subsis- 
ting and to demand any amount as dn& 
under the mortgage. He accordingly 
paid Court-fee on the principal S' m. The 
respondents objected to the sufiBciency of 
Court-fee paid on the memorandum of 
appeal. The District Judge upheld the 
contention and called upon the plaintiff 
appellant to ]iay ad valorem fee on the 
price of redemption fixed from payment 
whereof be claimed to he exoneiated. 
The appellant gob a fortnight’s adjourn- 
ment to apply for leave to appeal as a 
pauper. At .the adjourned hearing he 
found that there was difficulty in the ^ay 
of obtaining leave to appeal as a pauper 
on questions of fact and prayed for time 
to pay the deficiency. This was refused 
and the memorandum of appeal was 
rejected under O. 7, R. 11, read with 
S. 107 Civil P. C. It is against 
this order refusing to grant time and 
rejecting the memo*'andum of first appeal 
that the present appeal has been filed ort 
a stamp of Rs. 2 only. The office raised 
two questions (i) wlieth rthis memoran- 
dum should be registered as a second 
app al and (ii) whether it is properly 
stamped. 

It has been held in this Court in 
Gahha V. Knnchhedilal (1) that an order 
in effect dismissing an appeal for defi- 
ciency in Court-fee should bo treated as 
on tho same footing with rejection of a 
I)lainb for the purposes of determining 
whether it amounts to a decree or not. 
The second apjieal filed in that case was 
held competent in that view. I may 
observe hero that the dismissal of the 
appeal, under such circmstances raised 
a question of law a- to the interpretation 
of the Court Pees Act and as such a 
second appeal will lie. It follows that 
the 0 ’*der under appeal before me is 
a])poalahIe as a decree and the memoi'ao- 
d'’m of appeal filed in this Court is 
hereby ordered to he regist red as a 
n.emorand''m of -econd appeal. 

The second q lesbionis: What is the 
C'> ’rt-feo payable on this memorand' m 
of appeal. This depends upon the question 
whether it falls under S. 6 read with 
Art.* 1 of Sch. 1 or Art. 11 of 
Sch. 2 of the Court Pees Act, or if 
it does not fall under either, whether it 

is coveed hv Art. 17 of Sch. *' 

(Ij A i. R.1022 Nag. U^ = lc> 1>I. L. B. 15. 
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In the ca< 5 e of G'lhhn, v. Ka7ichhedilal 
(1) the Court fee paid on the memorandum 
of second appeal was Bs. 2 only. No 
objection was, however, raised there as to 
iihe sufficiency or otherwise of stamp on 
the memorand’vm of second appeal and 
hence no decision was given there. in 
the absence of such a decision the Court 
fee pai 1 there affords no criterion for a 
•decision of the point raised before me. 

I may at once say that since the 
amendment of Article 11 of Schedule 2 
of the Court Pees Act by S. 155 of the 
Civil Procedure Code of 1908 it has 
•ceased to apply to an appeal against an 
order rejecting a plaint and a fortiori 
also to an appeal against an order x*ejec- 
•feing a memorandum of appeal. Hence 
payment of only Rs. 2 as the Court-fee 
under that article upon such a m -mo- 
randum of appeal is not warranted by 
law. 

On the other hand Article 1 of Sche- 
dule 1 reqd' es that the Court-fee pay- 
able thereunder on a memorandum of 
appeal should be according to the 
SLinounb or value of the subject-matter in 
dispute. This shows that the Court-fee 
is dependent upon (i) what is the subject 
matter in dispute in appeal and (ii) what 
is its value. It is enacted under S. 2 (2) 
of the Civil Procedure Code that a decree 
shall ho deemed to include the rejection of 
a plaint : but since it is exp'-essly laid 
down in O. 7, R. 13 of the Code that the 
rejection of the plaint on any of the 
groun«ls mentioned in R. 11 shall not of 
its own force preclude the plaintiff from 
presenting a fresh plaint in respect of 
iho same cause of action, it necessarily 
follows that rejection of plaint does not 
per se operate as a formal expression 
of an adjudication wbicli so far as 
regards the Court expressing it con- 
clusively determines the rights of the 
})a'*ties with regard to all or any of the 
matters in controversy in tlie suit. 

Ill olhor words the adjudication is not 
linal and conclusive as regards the merits 
of tlic case ; subject to the law of limita- 
tion it is open to a plaintiff to again sue 
for aTid obtain the necessary adjudication 
upon his rights. Ind ’od the view taken 
by tlio lower apiiellate Court as to tho 
Court-foe payal)lo on tho memorandtim 
of appeal has p'-ecludcd that Court froni 
determining any question as to tho res- 
pective rights of the parties regarding 
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the merits of the case. The rejection, 
whether it be of a memorandum of ap- 
peal or of a plaint, thei^efore practically 
involves the same result as a summary 
decision of a civil Court on any pi*© 
liminary question does, and leaves the 
merits untouched. 

If we look at the appellate Court s 
decision now under appeal from 
point of view ifc must bo said tliat tliougn 
the subject-matter In dispute in the^ 
appellate Court was, as the plaintiff 
might argue it, his right to treat the 
mortgage as not subsisting on tho ground 
that it was wholy satisfied, the subject- 
matter in dispute in second appeal is nob . 
the price of redemption as fixed by the 
first Court, but that the only matter 
agitated here is the correctness of the! 
lower appellate Court's decision demand-j 
ing additional Court-fee and refusing to| 
grant time to comply with it and the, 
resultant rejection of the memorandum| 
of appeal as insufficiently stamped. Tbisi 
being the only subject-matter in dispute 
in second appeal what I have to see next; 
is whether it is capable of being properly' 
valued. 

A refusal to extend time or to grant 
an absolute decree for foreclosure of re- 
demption for non-compliance with the 
strict terms of a preliminary decree has 
for ptu'poses of C^'U*t*fees on a memoran- 
dum of first apiieal against the final decree 
h(‘on rogarrled as incapable of valuation 
and a fixed fee of Rs. 1(1 only is hold 
payable on it under Cl. of Article 

17 of Schedule 2 of tho Court Ftjos Act 
by a Bench of this Court in Dutlnoo v. 
Sotmintli (2). Similarly iti Jlai Saheh 
Bi’harilal v. Nnnhe fjul (3), whore tho 
defendant wanted to g -t rid of a condi- 
tion to find a proper security imposed by 
the Court of first instance, and iviid only 
Court-fee of Rs. 10 on th ; memorandum 
of appeal, and the appellate Court re- 
jected tho inomo)‘and'‘in of appeal as 
insutViciently stamped. Ismay. T. C., hold 
that tho p»‘opei‘ Court-foe on a moiuo- 
rancUnn of appeal hy the d fondant 
against tho condition impos'-d was ton 
rui>ecs, llori' also it inigld ho '^a'd that 
tlio apptdlant’s coinplaiid in s ^cond app al 
if th • lower app llato Court improperly 
imposed on him a condition as it were 
that unless Ito pai<l ad valorem C<^urt-f ‘O 
oil his niomo>-aud ‘Ml of apjieal it would 

(j) [l-.JlUj 7 N. L. R. 41 = 10 I. C. 730. 

(3) [1001] 14 C. P. L. R. 172. 
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jwot adjudicate on his rights as regards 
the merits of the appeal. In appealing 
against the imposition of such a condi- 
tion he must not be piade to pay Court- 
fee either on the price of redemption 
fixed in the first Court, or on the differ- 
ence between the Court-fee demanded 
and the foe paid, but that as the relief, 
in such cases, is in ray opinion not capable 
of being properly valued the case cannot 
be brought under Article 1 of Schedule 1 
and must therefore fall under the resi- 
duary Article 17 of the 2nd Schedule of 
the Court Fees Act. I need not decide 
the further question whether it falls xinder 
Clause (1) or Clause (G) of that article; 
whether it comes under the one or the 
other, fee i^ayable is the same, namelv. 
Rs. 10. ^ 

I therefore hold that a fixed fee of 
Rs. 10 is payable and that the Court-fee 
of Rs. 2 paid in this Court is insuflicient. 
I accordingly call upon the appellant to 
make good the deficiency of Rs. 8 within 
20 days from this day and direct that the 
appeal will bo set down if this order is 
complied with by the appellant, for heav- 
ing parties ; and, in case of failure, (or re- 
jection of the raemoratulnin of ai)peal for 
non-payment of tlic deficient Court-fee. 
The costs of tlieso ])roceedings will bo 
borne by the parties incurring them. 

Order accordintjlij. 
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Kinkiikt>e, a. .T. C. 

Depiitij Comvii.-isiriner, Akola — Appli- 
cant. 


V. 


(ruru pra I t p-n — Non j)pl j can t. 

Civil Roforcnco IMcided on IGth 
August 102G. made by the Deputy Com- 
missioner, Akola, on 27th August i02G. 

Ilerar Munh-.lpnl Lnto (18SG). S. U (l) A {b) ^ 

.\oUji>nli<m .Vo. tiatcA 'I'Mh Apr/l I'jiy 

I', tjei t — C. l\ Municipal Ac/ (2 of 


Tim opon.tioti of tlu; Notific:itio*j •l.’iO. dated 
tlic JUtli Ajiril I'Jiy. is not subject to the iriaxi- 
iKii it of lls. .lUU i(ii|).jsctl bv proviso 1 to R. I c>f 
the Hvricral) .d Residenev O, 112, dated the l-Stli 
^laicli ISUU. [p 104^ C 21 


-V. H. NijfiHji — for .\pi)licant. 

-1- I . Khfirc — for l'*on*Apj)licant. 


Kinkhede, A. J. C.— This is a refer- 
ence made by the Deputy Commissioner,. 
Akola, under S. 83 (2) of the Central 
Provinces Municipalities Act (Act 2) of 
1922 as applied to Berar by Notification 
No. 58-1, dated the 22nd January 1924 
of the Government of India, Foreign and 
Political Department, of the Governor 
General in Council. It arises out of an 
appeal preferred by non-applicant Guru- 
pratapsingh proprietor of Gulabrai Har- 
dayal Ginning and Pressing Factory^ 
Basim. I may briefly state the circum- 
stances which necessitated this reference. 

Within the limits of the Municipal 
Committee of Basim the non-applicant 
has a ginning and pressing factory. A 
tax on professions and trades was im- 
posed by the Municipal Committee under 
the authority of the Residency Order 
No. 112, dated the 18th March 1899, 
under S. 41 sub-S. I-A (b) of the Berar 
Municipal Law of 188G, with efi’eefc 
from the 1st April 1899, on all traders 
practising their calling within the Muni- 
cipality, Consequently the non-appli-' 
cant’s income from all trades including 
the trade of ginning and pressing cotton 
became taxable under the said order. 
By proviso 1 of R. 1 of the said order 
Rs. 500 per annum was fixed as the- 
maximum tax leviable from a trader. By 
Provisos 2, 3 and 4 certain deductions 
and exclusions were ordered but with 
them we are nob concerned for the pur- 
poses of the present I'efercnce. 

In the year 1913 the same Municipality 
with the i)revious sanction of the Chief 
Commissionor convoyed by Notification 
No. 45G, dated the 29th April 1913, 
directed tbo inn'iosition witli elfect from 
1st April 1913 of a new tax on the 
ginning and pi’essing of cotton under 
S. 41 (1) A (b) of the Borar Municipal 
Law of to bo levied from all persons 

caiuying on within the limits of the 
Basim Municipality tho trade of ginning 
of cotton and pressing of tho same into 
halos. This now tax was levied on the 
outturn of tho factory and is locally 
known us tax on bales and bojas, whereas 
Ibe old tax is known as a tax on pro- 
fession and trades technically called 
dliandepatti. When this now tax was 
imposed tho Municipality with tho sanc- 
tion of tho Chief Commissioner exempted 
so much of tlio income of a trader as was 
axaldo under the tax on ginning and. 
pressing of cotton from tho old tax on 
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professions and trades. This evidently 
was for avoiding double taxation of the 
same income under several heads. There 
was some change in the rates to be levied 
with effect from 1st of April 1924 as the 
result of subsequent resolutions and 
notifications. 

For the year 1924-25 the non-applicant 
had to pay : (1) Rs. 90, on account of the 
tax on professions and trades, leviable 
under the Residency Order No. 112, dated 
the 18th starch 1899, and (2) Rs. 1,057 on 
account of the tax on ginning and press- 
ing of cotton under the Notification 
No. 456, dated the 29th April 1913. 
These payments which amounted to 
Rs. 1,147 were made by him under 
protest. He therefore applied for a 
refund of Rs. 647 to the Municipal Com- 
mittee on the ground that the maximum 
of Rs, 500 fixed by Proviso 1 to R. 1 of 
the Residency Order No. 112, dated the 
IHth March 1899, was applicable to the 
new tax imposed under Notification 
No. 456, dated the 20th April 1913, also. 
The application was rejected by the 
Municipal Comniittce by an order dated 
the 29bh June 1025. The non-applicant 
went up in appeal to the Deputy Com- 
missioner \:nder S. 83 of Act 2 of 1922 
as applied to Berar. When the matter 
eaino up for hearing before the Deputy 
Commissioner he called upon the ^[uni- 
cipal Committee to show cause why the 
refund asked for should not bo ordered to 
be made, .\ftor liearing tlie argunients 
ho apparently though.t tliat the matter 
was not clear and ho entertained reason- 
able doubt, and has consequently i*eferrod 
the point of the applicability of the limit 
of tlio maximum tax of Rs. 500 to the 
new tax for tlio decision of this Court. 

Very olaborato arguments have been 
addressed at the Bar l)of<n'o imo. It will 
he noticed that the non-ai)plicant does 
nob deny his liability to bo taxed sejja- 
rately under the Uosidency Order No. 112 
of 1899 and the Notification No. 4 .'j(> of 
1913 as amontl’^d by Notification No. 
1()()9-7H l'\'1 1 1 of 192-3. Ills case before 
the Deputy Commissioner was a simple 
one, namely that tlio notification by 
which tho now tax was levied must bo 
road subject, to Proviso 1 of Tl. I of the 
Ilnder'ihad lie'^idmc// Order No. 112 of 
1899; whereas the contention of tho 
Municiiial Coiiuni bt oe was that Proviso 
1 to K. I of tho Residency order does not 
ap]>ly to the new tax imposed by the 


notification of 1913 in the absence of 
express words to that effect. In my 
opinion the contention of the Municipal 
Committee is correct. There is nothing 
in tho Notification No. 456 of 1913 which 
leads me to think that the Municipal 
Committee intended to incorporate into 
it the limit fixed by 1st proviso to R. 1 
of the Residency Order No. 112 of 
1899. Where it is clear that the object 
of the notification imposing the new tax 
was to secure increased income by taking 
as the basis for the taxation the total 
outturn of a ginning or pressing factory 
instead of its profits, one cannot impute 
to the Municipal Committee in the 
absence of express words to that effect 
an intention to import into it any limita- 
tions as to the maximum tax so leviable. 

While apjjlying Act 2 of 1922 to 
Berar, suh-Ss. (6) and (7) were added to 
S. 66 of tho Act by the Government of 
India’s aforesaid Notification No. 58-1, 
dated the 22nd January 1924. Sub-S. (G) 
directs that any tax imposed in a Munici- 
pality before the date on which this Act 
comes into force shall continue in oiiera- 
tion notwithstanding that it is not a tax 
specified in sub-S. (1) ; and sub-S. (7) .•iays 
that the amount or rate of a tax to 
which sub-S. ((>) applies may not be 
varied by the ^[unicipal Committee. 
S. G() of .^ct 2 of 1022, so amended, now 
takes tlie place of ohl S. 4L of tho Borai* 
Municipal Daw of 18S(), and \vc must 
therefore look to tho new section for 
dotoviiiining the (luostion under roforenco 
and not to tho old S. 11. Ail taxes lc\'ied 
by tho Municipalities in Horar, whether 
they he specified under suli-S. (I) of S. (iG 
or not, mtist, by virtue of suli-S. (0), lie 
doomed to bo legally and sejiai’ately 
leviable by thorn. I am not at all im- 
prQSsed by tho argument of Iho non- 
applicant l)ased uiion tho use of tlm 
singular “a tax” in S. GG (1), CIs. (o) 
to {d) and (It) to (p) of .\ct 2 of 1922 in 
view of snb-S. (0) added by th '. (lovorn- 
inenl of India while extending tlio .\cfe 
to Berar. Moreovrjr there is nothing in 
tho stjction to prevent tho Muniiupal 
Committees fi’orn taxing every calling, 
trade, profession, etc., seqiarately. 

S'lh-soction (2) of S. ()G of the said Act 
furtlior shows tliat tho Bocal Govorn- 
mont may regulate the imposition of 
taxes and imjiose maximum amounts or 
rates for any tax. The position thoreforo 
is this : Wo have now : 
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A general tax on professions and 
fcrades levied under Hyderabad Residency 
Order No 112 of 1899 fixing Rs. 500 as 
the maximum amount payable by opera* 
fcion of Proviso 1 to its R ile No. 1 ; and 

A special tax on ginning and press- 
ing of cotton where no such maximum is 
expressly fixed. 

By exempting so much of the income 
of a trader as is assessable to the special 
tax on ginning and pressing of cotton 
from payment of the gene-al tax on pro- 
fessions and trades, the M inicipal Com- 
mittee must bo deemed to have abolished 
the general tax to that extent with the 
sanction of the Local Government as 
required by law. This shows that the 
Municipal Committee wanted to give a 
limited concession only and did not think 
it proper to incorporate in the notifica- 
tion imposing the special tax any further 
concc'sions by fix ng the limit of the 
niax'm im of Rs. 500 which applied to 
the old general tax, nor was the permis- 
sion of the Local Govornm mt sought to 
make the special tax also subject to the 
same proviso as the general tax. More- 
over sub-S. (7) gives the Committ -e no 
power to vary the amount or ra*’-e of the 
tax ; to say that the special tax is subject 
to fclie maximum of Rs. 500 tantamounts 
to varving the amount of tlio tax. 

To my mind the ba us of taxation 
under tlu) Roddency Order 112 of 1899 
was (undam mtally difi'e-ent from the 
basis tak 3n for the imposition of the 
special tax on ginning and pressing of 
cotton. In one. the tax is to be levied 
on the not profits of the ]>roiossion: in 
the otlier it is to ho calculated on the 
outturn of bojas and hales of cotton 
gintiod or pressed in any factory of the 
trader. The evident object was to roali;ie 
larger income fi’om the latter special tax 
than was made from the general tax. 
The now special tax made no allowance 
for any deductions on account of losses, 
etc., as the former geno”al tax did. The 
oxpoiuonc * of th i Municipality apparently 
was that it was cheated out of its inconio 
l)y the tratlois’ pleas of losses hung in 
excess of f hoiv profits in th 3 several pro- 
fessions or callings they practised, includ- 
ing one of ginning .and pressing cotton, 
within tlm limits of the Municipality, 
:ttid the T^Iunidpility wanted to provide 
:i loniody against the same. Tliis cir- 
runistanfio also'n ‘gativus the application 
of tlio maximum limit to the special tax. 


For the above reasons my decisionf 
on the refe once is that the opei-ation of 
the Nobifi ;a ion 456, dated the 29th 
April 1913 is not subject to the maximum 
of Rs. 500 imposed by Proviso 1 to R. 1 
of the Hydet'ahad Residency Order 112,1 
dated the 18th March 1899, and that the 
non-appliiaut is not entitled to claim a 
refund of Rs. 647 from the Munic’pal 
Committee. The papers be returned 
with a copy of this order. 

G.B.J. Order accordingly . 
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Kinkhedb, a. J. C. 

Ifi, Deshrznl and another — Defen- 
dants — Appellants. 

V. 

T'lakar Kishore Singh and others — 
Plaintiffs —Respondents. 

Appeal No- 365 of 1924, Decided on 
14th September 1926, from the appellate 
decree of the Dist. J., Saugor, D/- 8th 
May 1924. 

(<tl Adver-^e po^^eision — Possession, referable 
to lawful origin— Barden (o prove adverse pos- 
session is on party alleging It. 

Where possession is referable to a lawful 
origin the pr«»su notion is that it is acquired 
lawfully and the burden is on the party asserting 
adverse possession to prove his case. [P lOG, 0 1] 

(fc) Advcr'^c possession — Nature of possession 
by one Itindu female entitled to mainterance 
against another female depends upon guallty and 
extent and her infetition — Possession to be ad- 
verse, lawful o7oner must have notice— Adverse 
possession dne-s tint rjin against a person until he 
is entitled to possession. 

It is a plain proposition cf law that no adverse 
possession can run against a person until he be- 
comes entitled to possession of the property. An 
adverse possession for any length of time, against 
a tenant for life is similarly ineffectual against 
the reversioner or remainderman whose right to 
possession only accrued on the death of the 
tenant for life.: A, J, /i. 1925 All. 707. Relied on, 

[P loG, O 2] 

As regards the nature of possession by one 
Hindu fe tiale c 'titled to maintcuanoe against 
another Hi idu fo nalo in whom the inberitatnee 
vests for the time being, the quality and extent 
of right ac<[uired by adverse possession always 
depends upon the claim accoinpanyifiB it and 
\ioon the nature of the animus poesidendi. The 
que'bioi whether possession is adverse or not 
always a que-stio i of one’s own intention to hold 
adversely in 1 k »ow ledge of such int6»»tioa must 
be brought ho n • to th3 real owner so as to ex- 
ti’iguish h'.s title.: 10 N. L. J?. 35 and A.I. R- 
1921 P. a. 121 (P. C’.), Ref. {P 100, 0 U 
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(c) Civil P. C., S. 100 — New -plea cannot he 
■raised. 

In the absence of any specifio plea'lings a be- 
lated contention can lot be allowel to prevail at 
the stage of second appeal, if it exposed the 
plaintiff to the brunt of a new attack at the stage 
of appeal at the in tanca of an unsuccessful 
litigant. * [P. 107. O- Ij 

(d) Evidence Act, Ss. 107 and 103 — There is 
no presumption about the time of death — Time 
must be proved by party concerned. 

When the question is not merely one of death 
but of death at a particular time there is no pre- 
sumption ns to the time but the party concerned 
to make out death on a sp-cided date must prove 
it by evidence : Case Law Referred to. 

[P. 107. C. 1] 

(e) Practice -Plaintiff's sui' cannot be dis^ 
missed on the ground of false averment. 

Where plaintiff based his suit on the averment 
thit A was the last male bolder but it was found 
that B and not A was the last holder. 

Meld ; that plaintiff’s suit cannot be dismissed 
on the ground of false averment : 12 N. L, R. 

•&7. Poll. [P, lOG, G. 2] 

G. 0. Subhedar and Shrikhande — for 
Appellants. 

.T. Sea — for Responlents. 

Jadgment. — The appellants took a 
sale-deed, dated the 22nd Angnsb 1917, 
from.the Respondent No. 2, Mt. Baribahu, 
in conside'*abion of a cnorfcgage debt dno 
under a deed, dated the 7th February 
l90d, and a ca-«h payment of Rs. 200. 
R-Jspondenb No. 1 who claims to bo a 
reversionary heir entitled to sncc-^ed to 
the estate involved in this litigation, 
after the death of Respondent No. 2. insti- 
ttit ‘d the suit of which this -eiond appeal 
has arisen to set as do the said aliet ation. 
This s’lit was filed on 12th Dooember 
1922. The plaintiff alleged that Mb. Bari- 
bahn’s husband Jalatnsingh was the la-b 
male holder and that she inhorite 1 his 
estate as his widow, and that as she had 
no legal necessity bo incur mortgage debt 
or to sell tbo property for the satisfac- 
tion of that debt and a cash payment, 
the alienation was not binding as against 
him beyond her life time. 

•Jalainsingh had too brothers Lachlunan 
Singh and Pran Singh It is common 
ground that Laclihinan Singh died first. 
While according to plaintiff Pran Singh 
predeceased Jalarnsigh. the defendants' 
caso is tliat ho died after -Talamsingh. 
Each of tliese liro hers left behind a 
widow. Raji’ani was the wid<)w of 
Lachhman Singh ; she died in 190(5. 
Mt. Shahjadi Hahn was the widow of 
Pran Singh : she disappeared from the 
village of residence of the family a few 


years after her husband’s death ; while 
according to plaintiff she has not returned 
since then, the defendants contented 
themselves by asserting that she has not 
been heai-d of since she left. Neither 
party expressly alleged that Shahjadi 
Bahu actually died or must be pres"med 
to be dead at any particular point of time. 

On the evidence on record both 
the Courts below have come to the con- 
current conclusion that Pran Singh was 
the last male holder of the estate, and 
that his death took place somewhere in 
Sambat 1929 corre'^ponding to 1872. 
This necessarily involved the conclusion 
that the estat ■ devolved on Pran Singh’s 
widow Mt. Shahjadi Bahu and not on 
the widows of Laclihman Singh and 
Jalamsingh who predeceased him. The 
further question arising out of this posi- 
tion was as regards the nature -of the 
interest which Mt. Rajrani and Mt. Bari- 
bahu held in the property inherited by 
Mt. Shahjadi Bahu as against her during 
all the period that has elapsed since the 
latter’s disanpea'-ance In short the ques- 
tion was : Was the pos‘?ession and enjoy- 
ment of Rajrani and Baribahu adverse 
merely to Shahjadi Bahu so as bo deprive 
her of her widow's estate and clothe them 
with the same, or they pre-^cribed for the 
larger interest of an absolute owner, 
which would raakj tlioir piissession ad- 
verse also against the plaintiU in his 
cajiacity of rcvor.sionary heir of Pran 
Singh s e ‘a''e. Th ' oa liest rlocument on 
record which shows Mb. Shahjadi Bahu's 
name against the fields in suit is Exhibit 
3 D-3 of Sam' a*" 19 0 P’ O-^ uu ihly she 
cont nu -d to hoi 1 tho land until her dis- 
appoivanco from the vil’ag • in Sarnhat 
1935 correspond ng to 1878-79, as we find 
from a remark in Exhibit 3 D- 1, a jama- 
bandi for tliat year, that possossioii was 
order d to remain with Mt Rajrani and 
Mt. Baribahu so that Sliahjadi Bahu if 
aggrieved might go to cixi ! G.uiv u It is not 
clear that (his posso^-vton of Rajiatii and 
Baribahu had its o-igin necessarily in an 
act of trespass pure an<l simple and not 
in a»i act consistent wh h their assorting 
their o vn jiositiou as widows of jue- 
do oisod .• 'pa'-cenors ntiilod to mainten- 
ance o t of the family o bate. 

‘It was open to the defendants who allo<ue 
acquisition of a proscriiitivo title of an 
ahsohite owner by Baribahu to jirdvo by 
tho positive and direct evidence of Bari- 
bahu. who is still alive, that sli© pres- 
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cribed for and acquired an absolute title 
which must hold good not only against 
Shahjadi Bahu in the event of her return 
but also against the reversioners who 
may be entitled to succeed to the estate 
on her death. Where possession is refer- 
lable to a lawful origin the presumption 
is that it is acquired lawfully and the 
iburden is on the party asserting adverse 
possession to prove his case. The learned 
District Judge has drawn an inference 
from the evidence on record consistently 
with Hindu notions. As regards the 
.nature of possession by one Hindu female 
entitled to maintenance against another 
Hindu female in whom the inheritance 
vests for the time being, the quality and 
'extent of right acquired by adverse pos- 
Isession always depends upon the claim 
accompanying it and ui)on the nature of 
ithe animus possidendi. The question 
whether possession is adverse or not is 
lalways a question of one’s own intention 
;to hohl adversely and knowledge of such 
intention must be brought houio to the 
ireal owner so as to extinguish lus title. 

In the absence of any proved iJositivo 
assertion of a hostile claim on the part of 
the two widows Mb Kajraiii and Bari- 
baliu, at the lime of tlie comnioncemont 
of their possession and in the absence of 
Bariliah'i’s own evidence, it was open to 
tht5 District Judge to draw the inferences 
hoilifl and to hold that the nature and 
tpiality of 1-^arihahu’s possession was not 
I)rovecl to b(5 such as could give rise to 
tlio ftirllmr inforonco that it was as an 
ahsclute owner and I hat it therefore bo* 
canio adverse as against tlio j>rcsent 
idaintilV also. The ca'^e is not taken out 
ol Llio rule onunc’atcd by Mibtra, A. J. C. 
in Slic'/al Mt. Sheora/jia (L). The 
I’rivy Council casein Ljojwante v. Safa 
ChaiiU i'2) is also instructive on this 
j)oint as regards the nature of interest 
which a Hindu wi<low ijresci ihing as a 
willow acetuires and makes good to her 
husband’s estate. Any lengtli of adverse 
jjossession against Mt. Shahjadi Bahu 
could not have therefore set time run- 
ning against the present plaintitT so long 
as it is nob provotl liy positive ovidonce 
that T^It. Shahjadi Bahu died in a parti- 
cular y,’ear. On the present state of tho 
roi:or<l it is not posdblo to hold that 
liriiitatioii lujgan to run against tho pros- 
enb -plaintiff from any parbie dar date or 

(l) fiui31 lo N. r.. R. 1. O 711). 

{ 2 ) A. 1. U. l'JJ4 i’. C. 121 = .> Eah. 


year. It is a plain proposition of law 
that no adverse possession can run against 
a person until he becomes entitled to 
possession of the property. An adverse 
possession for any length of time, against 
a tenant for life is similarly ineffctual 
against the reversioner or remainder* 
man whose right to possession only ac- 
crues on the death of the tenant for life ; 
Naunihal Siiiyh v. Alice Georgina Skin' 
ner (3). 

The defendants may at the most be 
said to have proved only an acquisition 
by Baribahu of merely the widow’s in- 
terest of Mt. Shahjadi Bahu and nothing 
further. So long as such interest is not 
pi'oved to have come to an end by proof 
of Shahjadi Bahu’s death, the plaintiff 
cannot be said to have become entitled 
to possession of the property, and the 
only relief which be can claim under the 
law is to have it declared that the 
alienations made by Baribahu are oper- 
ative only during her own lifetime and 
not beyond unless they were proved to 
bo justihed by legal necessity. The plea 
of legal necessity raised in the case not 
being substantiated in the first Court 
was not made the subject of any specific 
ground of appeal before the District 
Judge. Tho result is that tho transac- 
tion does nob bind the plaintiff as a 
rever.sionary heir of Pran Singh’s estate^ 
and it was rightly declared as inoper-^ 
ativo beyond Barihahu’s lifetime. 

The argument of the learned counsel 
for the a|.jiellant tliat the present suit 
being based on false averment as to 
Jalamsingh being the last male holder 
deserved to ho dismissed on tho finding 
that Pran' Singh was the last male 
holder. Bub 1 am not prepared to up-i 
hold this contention in view of this 
Court’s decision in Loola v. Pyare (4). 
Tim second contention is that in view 
of the admitted disapiioaranco of 
Mt. Shahjadi Bahu from 1878, the Courts 
below should have presumed under the 
combined operation of Ss. 107 and 108 
of bits Bvidenco .\ct that she was dead 
at tho end of the period of seven years 
from 1878 and that tho plaintiff's claim 
was, therefore, hopelessly barred by 
time oven when he instituted his former 
suit of 1008 to set aside the mortgago 
of tho 7bh Pehruary 1908 or at any rate 
at tho date of tho present suit. In the 

(■'U A. I. R. 11)25 All. 707-47 All. 803. 

(4) [10153 1-2 N. L. R. 57=33 1. C. 407. 
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absence of any specific pleadings on the 
point of either actual or presumed death, 
I do nob think I should allow the pres* 
eat belated contention to prevail at the 
stage of second appeal. It exposes the 
plaintiff to the brunt of a new attack 
at the stage of appeal at the instance 
of an unsuccessful litigant : Nathu v. 
Umedmal (5). The law on the point of 
such presumption is also clear. There 
is express authority for the view that 
when the question is not merely one of 
death but of death at a particular time 
there is no presumption as to the time, 
but the party concerned to make out 
death on a specified date must prove it 
by evidence : Hanumanulu v. hacli- 
chatnma (6) ; Jayaivant v. Ramchandra 
(7) and Parsoo v. Mminalal (8) : see 
also Muhavimad Shari/ v. Bande AH (9) ; 
NarJci v. Phekia (K) ; Veeramnia v. 
Chenna Reddi (11) and Mairoj Pationa 
V. Ahdul Wahid (12). It is held in 
Gopal Dhimaji v. "Maivaji Ganuji (13) 
that the date of a person’s death must 
be proved like any other fact by the 
party who is interested in establishing 
that he died on or before a particular 
date ; see also Bnlchand ^larioari v. 
Mahant Ramrup Gir (14). Since the 
defendants depended upon the plea of 
adverse pissession for their siiccess it 
was necessary for them first to allege 
and tlien to prove that Mt. Shahjadi 
Bahu died in a iiarticular year. Not 
having done so they are not entitled to 
ask rno to make even the limited jire- 
sumption that she was dead at the time 
whim the tpiestion was raised umch less 
to presume that her death t )ok place 
more than 12 years before tlio institu- 
tion of the pre-ent suit. 

Now one tnore position taken up by 
the defondants-appc'llants which is liased 
ou the recognition of Bariljahu as an 
absolute occupancy tenant, has remained 
to bo considered^ I think this conten- 

(5» fl'JOHl 3:j lijin. 35--10 Bom. I, R 708 

(U) ri004] 14 M. L. J. .101. 

(7) flOl-^J 40 Bom. 2H‘J = .33 I. C. 

Bom. T,. U. 14 . 


(8) riniO] 13 N. L. B. ir,-:30 I C '>l 

AH. 30 --11 I. c. 47.lks A. L. J. 

(10) riOOO) 37 Cal. 103-U C L J ISh--. 

I.C.709 .14C. W.N. 341: 

(11) [101-2) .37 Mild. I-IO- -IG I. C. 43 — 23 M 
Jj, J* 4‘Ki. 

(121 A. I. R. 1021 All. 17.7 -^13 All. 073 

(13) A. I. R. 1023 Bom. 103-=47 Bom 451 

(14) A. I. R. 1920 P. C. 9-5 Pat. 3vi 


tion cannot stand. As it has not been 
alleged and proved in this case that the 
landlord dealt with Baribahu indepan* 
dently of her position as a dependant or 
representative of the family of Pran 
Singh, Baribahu could not acquire the 
status of an absolute occupancy tenant 
by prescription or by recognition of the 
landlord. The only effect of the recog* 
nition was to raise a personal estoppel 
against the landlord in the matter of 
ejecting Baribahu as a trespasser. Ifc- 
did not confer on her any higher and 
new status so as to work a forfeiture of 
the plaintiff’s reversionary interest in 
the estate of Pran Singh after Baibahu’s 
death. 

On the view taken by the Courts 
below that Mt. Baribahu acquired by 
adverse possession only Mt. Shahjadi 
Balm s life interest as a Hindu widow 
in the estate of Pran Singh and as such 
her possession was not adverse to the 
jirescnt plaintiff, the decision that her 
alienation will not operate or be birrling 
against plaintiff after her death is 
correct and must be upheld. The ap- 
peal, therefore, fails and is dismissed 
with costs. 

G.B.J. 

Appeal dismissed. 
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Kinkhki)]:, J. c. 

Kaliram — Plaintiff— A jipellant. 


Jiajilnl — Defendant- l^esponJont. 
Second Ai>peal No. of Deci- 

ded on i4th July 1920. from the decision 

of the Addl. Dist. J., Betul. D/- 7tb May 
1920, in Civil Appeal No. 11 of 1925. 

(rt) llhidu Law— Join! Javiily—Sevaral^on— 
Mcic cesu-r of vomincnsalHy ayid residence is not 
sujjicicnt to constitute separation. 

More cesser of couiineiisality aiul rc-^icK'noe is 
not siinicifut to constitute ‘Vepar.aiou ’ in tlio 
eye of law. There must be a (li^ruptinn cf tho 
joint fuinilv st.itus ; and this cuuhi be only bv a 
partition, either made by tlm i n lu-r in his own 
lifetiino of coparcenary property, or even of his 
own separate or s-el f-:ic<iu>>ilions, or bv the sons 
111 their capacity as co-owue>.;, .iftor thei r father’s 

ucuth» fp ](\ij 4)1 

(5) C. 1\ Tcnnny .\c/ (1920). .S’. 11 — here sepa- 
ration ^n mess an,/ rcsdcncc of a son is not sitffi- 
c^ent to cause exclusion from inheritance if there 

The per..o.,aMaw of the Hindus has no doubt 
to be .idunni^tered in dealing with cases of in- 
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horitance to occupatjcv tenancy holdings ; but it 
dojs not follow thit the rule of Hindu Law that 
a ‘joint’ son excludes a ’separated’ son must hold 
good even where the separation consists only in 
mess and residence and not in estate. 

[f. 108, C. 2. P, 109, C. 1] 

(c) Landlord and tenant — Surrender by occu- 
pancy tenant — Hindu joint family — Sons sur- 
rendering the holding after father's death — A 
son separate in mess and residence but not in 
estate cannot claim his share from landlord^ 
Landlord cannot claim actual physical possession 
until partition. 

Where after the death of a Hindu father his 
sons surrendered the bolding to tbe landlord in 
satisfaction of the debts due from their father : 

Held : bliat a son who is merely separated in 
residence and mess, bat not in estate, cannot 
claim his share but the landlord would not be 
entitled to actual physical possession of the hold- 
ing until partition among tbe si ns. He could 
only enjoy what he could legally get by a sur- 
render from a fractional body of co-tenants. 

[P. 109. C. 2] 

5. B. Gokhale — for Appellant. 

M. B. Niyofji — for Respondent. 

Facts — This is an appeal arising out 
of a suit brought by the plaintiff mal- 
gn/.ar lamhardar of mon^sa biadpore to re- 
cover possession of fiolds Nos. 5 hate 6 and 
i) bate 3 area '57 and 2 60 acres respec- 
tively situate therein on the ground that 
the defendant has been in wi'ongful pos- 
session from 1923-24. 

Tlie plaintiff admitted that the Soltis 
belonged to Mansa, father of the defen- 
dant, l)ut pleaded that be acquired tlie 
land by virtue of a deed of surrender, Bx. 
P. 2, given by the live brothers of the 
defendant in respect of the entire holding 
consisting of fields Nos. 5 and 6, of which 
the land in dispute is a part, in satisfac- 
tion of debts due on a decree from the 
lather of the defendant that the defendant 
was ill at the time of the surrender, and 
could not thorefoi-e join in the surrender, 
])ut had giv n his consent to the sur- 
render ; that since the surrender he was 
in jjossession till tlie date of dispossession. 
He also pl’-aded that the defendant and 
his bi otdiers sold the crojis of Nos. 5 and 6 
to him at the time of the surrender ’’nder 
the deed Kx. P. 1. lie admi tod that all 
tlio sons of Mansa including the defen- 
dant wer(j joint at least till the date of 
the surrender, i. e., 8-'.l-l922. 

TMu; di.d»*n<lant appellant denied know- 
ledge about tlio surrender and the alleged 
consent. Ho also tionied the sale of the 
crops and pleaded that no oral evidence 
could bo given to jirovo consent : that in 
the year 1919 ^lansa partitioned his pro- 


perty and in that partition 6 acres of 
land out of Nos. 5 and 6 fell to his 
share ; that he was in possession of the 
area since then ; that the land in suit 
formed ] art of that share ; that even sup- 
posing that he was joint with his brothers 
at the time of the surrender, the deed was 
not binding on him a« he gave no consent 
and as tbe surrender was partial and 
therefore, illegal ; that he had offered 
rent to the plaintiff for the last two years 
but the la*‘-*’er refused to takr- it. 

Tbe 1 laintiu^-espondent denied the 
partition and replied that the land in 
suit was the joint property of the defen- 
dant and his brothers at the time of the 
deed of surrender. He denied all other 
adverse allegations. 

The lower Court found that there was 
the SUIT nder, that the defendant gave his 
consent to the surrender, that such con- 
sent CO' Id pass bis share, that the surren- 
der was valid, that oral evidence could be 
given to prove the consent, that there was 
no partition, that the land in suit did 
not go to the share of the defendant, that 
the plaintiff was dispossessed as alleged 
in the pla’nt, that the defendant had re- 
mitted the land b’ t tbe plaintiff had re- 
fused it. but that fact did not affect tbe 
claim of the plaintiff. 

On these findings the claim was 
decre»“d. 

Judgment. — I am asked in this second 
apreal to infer and hold in view of tbe 
finding of the lover a pellate Court to 
the effect that Bajilal was living sepa- 
rately and messing separately from his 
father and brothers for several years dur- 
ing the father’s lifetime ; that he was 
‘sepavat- d from’, and the other brothers 
were ‘joint with’, the father at tbe time 
of the latter’s death. But it is laid down 
in several ca^es that mere cesser of com* 
inensality and residence is nob sufficient 
to constitute ‘separation’ in tbe eye of the 
law. There must be so]'a'aticn of in- 
terest, or, in other words, there must be 
a disruption of the joint family status; 
and this could be only by a partition, 
cither made hy' the father in bis own life- 
time of co'i'arcenary property, or even of 
his own SO) arate or self-acquisitions, or 
by the sons in their capacity as co-owners, 
aft'T their father’s death. Here, admit- 
tedly, no s ch partition has taken place 
either during tViu father's lifetime, or 
after his death. The personal law of the! 
Hindus has no doubt to be administered 
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]in dealing with cases of inheritance to 
occupancy tenancy holdings; but it does 
not follow that the rule of Hindu Law 
tha*’ a ‘joint’ son excludes a ‘separa*’ed’ 
son must hold good even where the sepa- 
ration consists only in mess and residence 
land not in esi-ace. It is no doubt the 
privilege of a Hindu father, at auy time 
to separate his sons, or any of them, from 
himself, and, from his other sons, and to 
allot to them or him, as the case may be, 
a share or shares in o "der that they or 
he shall be separate thereafter, from him- 
self and from one another ; but there is 
no presumption that he had done so in 
every case. The question has to be deci- 
ded on the facts of each case. Here the 
so-called separation stopped with sepa- 
rating Bajilal in mess and residence only. 
No doubt Bajilal asse'-ted that he was as- 
signed the plot in dispute as bis Ovvn 
sepa 'ate share, but on the evidence it has 
been held that he failed to prove that it 
was assigned to him exclusively as his 
own share. In short there was no such 
separation or disruption of the interest 
of Bajilal or of the family property, as 
to constitute him a separated son of 
Mansa. 1 am not therefore prepared to 
accept the contention of the learned 
])loader for the appellant ba-'Od on the 
rulings of this Court reported in Chuda' 
man Singh v. S 'kharavi (1); Atmaram v. 
Lala (2) and Yenka v. Dharma (b) ; that 
the other live sons of Mansa had a pre- 
ferential right to succeed to his occu- 
pancy holding to the exclusion of Bajilal. 

Thecase'. in whi htlie jnintor re- mited 
son or m •mbei* was allo\ved to exclude 
the sepa-atod son or memlier we o 
cases wlie-ein e fcher coparcenary pro- 
perty was involved or the separate 
or self-acq lisitions of the father 
wore voluntarily treated by the 
father as joint property and partitioned 
as such hy him amongst his sons, and the 
separat' d son having be-m given his 
sha'O hy the father during his o vn life- 
time. had no longer any claim to tlie 
rest of the property which he allotted to 
the rest of the sons or retaini-d for them 
and liim-^elf jointly. ' .\duiittedly nothing 
of th*e kind has happcuied in this ca-io, 
nor has Bajilal done anything to lose 
his right of inhonbance. It is nob tlie 
appoll^ut s case that he is ©xcl'ided from 

(1) [i »uO' la'Q ' 

( 2 ) [lull 7 ti. R. 30 -10 I. c. 731. 

(:j) ivm] 9 N. I.. R. 150 =2l I. C. 597. 
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inheritance on any ether ground. It 
therefore follows that Bajilal was legally 
entitled to succeed equally with the rest 
of the sons to his father’s tenancy land in 
suit. 

The next question is what has the 
plaintiff got by virt le of the surrender, 
HuLance is placed on his behalf on 
Shersingh v. Kalastngh (4) and it is urged 
that he must be allowed to enjoy what 
ha could legally get, by a surrender from 
a f I actional body of co tenants. This is 
recognized in the aforesaid reported 
ruling and I m isb give effect to this 
contention by declaring that he is so en- 
titled. I am given to understand that 
the defendant taking advantage of the 
decision appealed a ainst has beg in to 
di-iturb the plaintiff’s possession of the 
rest of the land of which the latter had 
secured peaceful possession from the five 
sons who surrendered the tenancy hold- 
ing. It is no doubt true that under 
Hind i Law the ijlaintiff’s position would 
at the most be that of a transferee from 
some of the co-owners, and as such he is 
not enbitlnd to actual physical possession 
of the alienated portion so as to disturb 
the enjoyment of the property by the 
rest of the coparcenary. But inasmuch 
as the five sons of Mausa have inherited 
the liolding as tei auts*in common and 
wore on the defendant’s own ailmission 
in sepa’‘a’e enjoyment of detinite portions 
of common propo tj, (no matter they may 
not bo such portions as actually or 
correctly roiirosontoil their soiiara^ o 
shares) not n -cessar ly by way of jarti- 
tiou, liut all tho same it could ho liy way 
of an arrangement for uuicual ccni\oni- 
onco and separate onjoymon.t, the 
defendant is ho md under law bo respect 
that arrangement until regular partition. 
The alienee is under the ruling reiiortcd: 
in Jaqannath v. Haniprasad (5) entitled] 
to the benefit of the arrang ment so long' 
as there is no regular partition and he' 
cannot be distnrV»ed by the dofoiiitani.. 
in the enjoyment of tho portion already! 
in his possession. No do iht the q lestion 
has only an academical into* est, but since 
the de e ida lb has by his suhseq 'eat 
action invited such a decision, 1 liave 
gicen it in order to saf -g ard the interest 
of tho pla ntiff ponding regular partition 
of tho holding which ho may bo advised 
to oh' aln. 

(l) A. I. R. 1925 Mag. 124 -22 M. L." R. 17.^ 

(5) [191«] 14 N. L. R. 101=46 I. C. 27'J. 
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As the surrender has not given to the 
plaintiff a right to disturb the defendant 
in the enjoyment of the six acres in dis- 
pute until partition, and it has not been 
shown that his possession over it was 
wrongful, the appeal must fail and is 
dismissed with costi. The decree will 
embody the declaration made in para- 
graph 2 above. 


G.B.J. 


Appeal dismissed. 
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bruary 1922. The defendant-respondent 
IVlabadeo s case was that ho had acquired 
the field from Jhibal. the tenant, by a 
sale-deed, dated 2nd May 1917, and that 
previously thereto Jhibal had given the 
requisite notice to the plaintiff on 23rd 
May 1916 with reference to S. 41 (2) of 
the Tenancy Act of 1898. The plaintiff 
admitted having received this notice, and 
it is further clear that he sent a reply 
thereto decliring his intention of ac- 
quiring the field himself after fixation 
of the value by the revenue officer. The 
said reply (Ex. D-2) also contained a 
definite statement that be had applied 
to the Collector thereanent. It is admit- 


P liar am — Plaintiff — Appellant. 

V. 

Mahadeo — Defendant — Respondent. 

Second Appeal No. 357 of 1924. Da- 
-cided on 22nd August 1925, from a decree 
of the Dist. J., Nagpur, D/- 10th May 
1924, in Civil Appeal No. 34 of 1924. 

C.P. Tenancy Act (11 o/ IROS). 5. 41— On 
receipt of notice by tenant of the intended 
transfer by tenant, landlord must inlimale his 
desire to purchase and must apply for fixing 
the value to revenue officer — Otherwise the 
transfer becomes unavoidable. 

Section 41 contompl.vtes that within the period 
of one moth from the receipt of notice by an 
occiipajicy tenant intimatiu" his intention to 
tr.iiisfor his liolding the landlord mast intimate 
to the tenant his desire to purchase the absolute 
occupancy right. If the price cannot be 
.amicably s.-ttled the landlord must apply to a 
revenue otHcer aud have the value fixed. If 
the tenant is still recusant ho must then bring 
a regular suit within the period prescribed by 
law for posse.ssioii of the holding on payment 
of the price so fixed. If the landlord fails to 
take the effective steps, the transfer becomes 
uiiav :ii(lable at his instauco : 11 C. P. Ij. R. 1G2 
and 1 .V. L. R. G, Foil. (P HI. C IJ 

M. I{. Ki nkhede and M. K. Padhye — 
for Apj)cllant. 

M. 11. Bobde and R. N. Padhye — for 
Rospoiulent. 

Judgment. — The plaintiff-appellant 
Pilutain-is an ei^ht-anna sliare-holder 
and lainbardar of Mauza Pachkbedi 
(Na-tpur). He sued the defondant-res- 
p jndont Mahadeo for possession of abso- 
lute occupancy field No. 11 in that'vil- 
lago. His case was that he was entitled 
to possession under a deed of surrender, 
<]ated I4th July 1922, executed by the 
tenant Jhibal in his favour. There was, 
moroovdr, in existence a previous sale 
deed in favour of the plaintiff's sons 
benami on his account, dated 7th Fob- 


ted now that this application was never 
made by the plaintiff. 

The Munsif held that the notice given 
by Jhibal to the plaintiff on 23rd May 
1916, was a valid notice ; that the mere 
fact of the plaintiff sending the reply he 
did to the notice, without taking effec- 
tive steps to have the value of the field 
fixed, was no bar to Jhibal’s transfer in 
favour of the defendant and that the 
latter had duly acquired the field by 
purchase from Jhibal under the sale- 
deed, dated 2nd May 1917. The plain- 
tiff’s suit was accordingly dismissed, and 

the appeal to the District Judge by the 

plaintiff' has also failed. 

The learned District Judge has re- 
corded a careful and detailed judgment 
in the case. The main question before 
me in this appeal concerns the construc- 
tion of S. 41 (.3) of the Tenancy Act of 
1898.^ On behalf of the xjlaintiff-appel- 
lant it has been urged that the mere 
fact of his sending the reply (Ex. D-2). 
which ho did to -Thibal, was in itself 
sufficient to disentitle the defendant- 
respondent's vendor from proceeding with 
the sale in his favour. It is urged that, 
under the provision of law quoted, there 
was no obligation on the landlord to 
apply for fixation of the value of the 
holding to the Revenue Officer. The 
decision in Koduhakhsh v. BishnicU) was 
quoted in support of this contention, 
but It, in reality, gives no help to the 
appellant. I have been referred in this 
cotmexion to S. 6 (4) of the C. P. Tenancy 
of 1920. It is uudoubtedly true 
that the said provision is more happily 
and specifically drafted, and, moreover, 
the second Schedule thereto contains a 
p rovis ion giving one year’s limitation for 
(1) [lOOGJ 2 N. D. R. 277 
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an application by a landlord to fis the 
value o£ the holding. Although the new 
Act may be more happily and specifically 
drafted, the question before me is whe- 
ther S. 41 of the previous Act bears the 
construction which both the lower 
Courts have put upon it. 

For my own part I pan see not the 
slightest reason for differing from the 
view which was taken by Ismay, J- C., in 
Bharatsingh v. Dhansingh (2). There it 


was remarked as follows : 

Section 41 of the Tenancy Act is not very hap- 
pily worded but it appears to contemplate that 
within the period of one month from the receipt 
'of notice the landlord must intimate to the 
tenant his desire to purchase the absolute oc- 
cupancy right. If the price cannot be amicabiy 
settled the landlord must apply to a revenue 
officer and have the value fixed. If the tenant 
is still recusant he must then bring a regular 
suit within the period proscribed bylaw. If the 
holding has been already sold the suit would 
be a suit to enforce a right of pre-emption. 

Again, iu Seetarani y, Hamdayal 
Manoari (3), Ismay, J. C., further held 
that a suit by a landlord to enforce his 
right of pre-emption under S. 41 of the 
Tenancy Act is governed by Art. 10 of 
the Limitation Act. It was also pointed 
out that in the meantime it was in- 
cumbont on the landlord to exorcise due 
diligence in having the value of the hold- 
ing fixed by a revenue ofticor. For my 
own part, I can see not the slightest 
reason for differing from the view taken 
by Ismay, J. C., in these two cases. The 
construction I am asked by the appellant 
to place on S. U (3) of the 1898, Tenancy 
Act, seems to me an impossible one. It 
has seriously been suggostol that under 
the provision as drafted tho tenant might 
conceivably apply for the value to ”bo 
fixed. Hven if we make such an assump- 
tion. tho only reasonable conclusion 
could bo that the tenant was applying in 
jiursuanco of an understanding with tho 
landlord and on his behalf. 

Hut tlio provision clearly, in my opin- 
ion. must he road as contemplatin'* th 3 
landlord making an application lo tho 
revenue othcer within the time contem- 
plated. Sub-Cl (a) of the provision 
clearly requires the claim to purchase as 
the mam and vital item, and a secondary 
and consequential incident is that the 
^ndlord must apply to the Hovenua 
Ollicor to have the value fixed unless 
indeed he can arrive at an agreed ujion 


( 2 ) [inoi] u o. p. L. H. 16 - 2 . 
[1Q05] 1 N. L. R. c. 


value with the tenant privately. Any 
other construction of this provision 
would strain the language therein to a 
point which would be utterly unreason- 
able. Moreover, in the present case it 
is perfectly clear from the contents of 
the reply (Ex. D*2) given by the land- 
lord that he fully realized the duty in- 
cumbent upon him, for, as I have already 
shown, this reply contains a definite, 
though incorrect, statement that be had 
already applied to the revenue Court for 
the fixation of value. Thus, in 1916 
what the plaintiff had was a right of 
pre-emption and he allowed that right 
to lapse by default in view of his failure 
to take effective steps to comply with 
the provision quoted in the way of as- 
serting and substantiating the said right. 
It follows therefrom that tho transfer 
made in favour of the present defendant 
by Jhibal was not voidable at the in- 
stance of tho plaintiff and is now bind- 
ing on him. 

Reference has been made to the copy 
of the judgment in Civil Suit No. 48 of 
1920 (Ex. P-3), in which Pilrram sued 
•Thibal for arrears of rent. The iiresent 
defendant sought to intervene, bub his 
appl cation was disallowed. I need 
hardly point out that this decision in a 
rent suit before the Additional Munsif. 
Umrer, is in no way V>inding on the 
defendant-respondent and in no way 
prejudices his position in tho pres'.mt caso. 
Likowise. the fact that the plaintiff Ims 
declined to accept liita as a tenant and 
lias refused to receive rent payments 
from him, is uttorly l)osido tlio point. It 
follows therefrom tliat on Jnd May 19 L7 
the defendant had a valid title transfer- 
red to him by Jliibtl in tho field in ques- 
tion. and it equally follows that .Thibal, 
in his turn, had no valid title to transfer 
to the plaintiff by eitlier tho sale-deed or 
the s u render of 1922. 

I may point out furtlior tliat tho fiosi- 
tion of the plaintiff in this appeil, if 
pushed to tlio logical conclusion, lea'ls, 
in reality, to a rediicti<} ad alisurdum 
Ilis riglit in 1910 arno inlo.l to uothiri-f 
more tlian one of pre-emption. Beyond 
sending tlio reply ho di.l to .Jhibal he 
took no effective stops to enforce his 
right. Ho now. in reality, is claiming* 
a riglit to possession forthwith and, in 
effect, thereby, ho abandons his ri“ht to 
pre-emption. In tho circumstances of 
the caso the tenant Jhibal having fully 
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complibd with the provisioQ of the law pealable. But its very nature, as com- 


in 1JL6 and the plaintiff having failed 
to enforce the right which rema ned to 
him under S. 41 of the Tenancy Act, it 
is obvious that Jhibal had full power and 
title to make the transfer he did under 
the sale'deed of 2nd May 1917 in favour 
of the de fendant. Pari passu the plain- 
tiff could not acquire any title under the 
two documjnts of 1922 executed by the 
late tenant. 

1 fully concur in the careful findings 
arrived at by the learned District Judge 
and the present suit was obviously a 
hopeless one. The appeal fails and is 
dismissed with costs. 

R.D. Appeal dismissed. 
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H ^LLjIFA^ and PdlOdlAGit, A. J. Cs. 

N Kjxpp I — A pplicant. 

V. 

Balkisandas — Non- Applicant. 

Civil Revision No. 21 1- B of 1925, 
Decided on 18* h November 1926. 

sj-. I Ivll P. C., O. 21, H. 71 and S. Order 
under It. 71, O. 21, is appealable : 7 N.L.R. 134, 
Overruled. 

A I order passed unier R. 71 of O. 21 is a 
decree, aud als • an order passed under S. 47, 
that m appeal a^ai ist it d.,es lie : 7 N. L. R. 
134 Overruled; 26 Cal. UO; 1« Mad. idS) ; A.I.H. 
1‘J22 All. 200 li.), and 30 ISotn. 32‘J, Poll. 

[P 112. C 2] 

D. T. Maufjalmoorti and V . ii. Dhoke 
— for Applicant. 

iV/. /i. .'^iifotji — for Non- Applicant. 

HaUifax, A. J. C. — The question 
refoiTCd to the Bench in this case is 
whether an appjal does or does not 
lie a-ainst an order, passed under E. 7l 
of O. 21 of the Civil Procedure Code, 
that a defa iltmg bidder at a sale in 
execution shall pay to the decroe-lioldor 
the oxc -ss of his bid over the higliest 
bid at the ro->ale. The answer is un- 
doul>tedly that an api>eal does lie ; the 
reference was made necessary only by 
the otlicial publicai*ion of the judgment 
in Purl, at v. Biadraj (1). In tl.ao case 
Drake-Brockman, J. C., held that a 
person against whom such an order had 
boon passed conld tile a regular suit to 
sot aside the order and to recover the 
money realized from him ; if he can bring 
a separat ! suit for the purpose he cannot, 
of cO'irse, appeal against the order. 

An order un ler E. 71 of O. 21 is not 
one of tho-.o_ i nen tiotv- d in O. 43 as ap- 

(1) auilT? N. L. R. 134=12 i. C. 3Ge. 


pared with ohe orders there mentioned, 
nidkes it highly imt^robable that it> 
wo lid not have bee i included among 
them, unless it were appealable other- 
wise. And it certainly is appeaiaole 
otherwisi, first be.aise it oumpietely- 
satisties the definition of a decree given 
in S 2 of the Civil Procedure Code, and 
also because there can be no doubt about 
its being a determination of a question 
within S. 4 7 of t le Code. 

It has appar<m«;iy never been suggested 
that the q lesiion decided by such an 
order does not relate to the execut on o£ 
the deci'ee. What is held in the judg- 
ment already cited and in Deoki Nandan 
Rai V. Tapesri .^al ( 2 ), deemed by the 
Allahabad High Court in 1892, is that 
the defaulting bidder is not a represen- 
tative of the judgment-debtor in ths suit. 
It is hard to see how he can be said not 
to be representat ve in interest of the 
judgment-debtor when the liability of 
the j..dgment-debtor, to the extent of. 
the amo int be is ordered to pay, Las- 
been transferred to him and the decree 
is executed against him ; he is not only 
the re re en ative of the judgmeut- 
debtor, but him%elf the j id m mt-debtor. 

That is the vi w lakou by all the High 
Courts in India, luclnding that of 
Allahabad, whe-e the deois.on in.iJeoki 
Naadaa Rai v Tapesri Lai (:-) has been 
over-ruled several times. The matter 
was sxiecitically considered in the Gal* 
cucta case of Kali Kishori Deb v. Garip 
Prosad {'6), and the Madias case of AvUr 
Baksha Sahib v. Vc ikatachala Mudali 

( 4 ) , and by a Pull Beno i of the Allaha lad. 
H gh C urc in Sita Ham v. lanici Ram 

(5) . and in Gangadas D ixjihhai v. Bai 
Sura} (6), the Bombay High Court heard 
and allowed a second appeal on the point 
without any q estion. 

The answer to be returned to the 
Court that made the reference is tha' 
an order passed under R. 71 of O. 21 of 
the Civil Procedure Code is a decree, and 
also an order passed under S. 47 of the 
Cede, so that an appeal against it does lie. 
Q.M. 3. Reference answered ia aj) irmatioe. 



(2) _1H‘»2J 14 .All. 201 = (1o‘J2> A. VV, N. 74 


(F. B.l. 

(3) ri807] 25 C.x\. 99=2 O. W. N. 408. 

(4) '18951 18 M.id. 439=5 M. L. J. 20G. 

(o) A. I. R. 1022 All. 200=44 All. 2G6 (F. B.). 

(G) [1‘Jllj 3G Bon. 329 =- 14 1. 0. 777 = 14 
Bom* L. 
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Hallipax and Mitchell, A. J. Gs. 

Jiji Bai — Plaintitf — Appallanfc. 

V. 

Ghoiodhanj Ritan Sinijh and 
another — Defendants — Respondents. 

First Appeal No. SI of 1925, decided 
on 22nd October 1926, from the decree 
of the Addl. Dist. J., Narsinghpur, D/— 
7th May 1925, in Civil Suit No. 17 of 
1924. 

(а) Regisiration Act, S. 49 — An unregistered 
partition deed, though inadmissible to prove its 
terms, Is admissible to prove factum of partition ; 
hut separate possession is always provable by 
independent evidence — The facts of partition 
and separate possession are not part of" transac- 
tion ” within S. 49 or of " disposition ’’ within 
Evidence Act S. 91. 

Au unregistered partitioo deed is admissible to 
prove the factual of partition, but its tarms 
cannot bo proved : A. I. [t. 1924 Mad. 292 • 

A. t. R. 1924 Pat Oil ; 43 Mad. 244. Rel. on. 

VVh2re a dead of partition is unregistered, 
the combined operation of S. 49, Ragistratioa 
Act, and of S. 91, Evidence Act, would be to 
shut out all evidence to prove the terms of the 
deed; still separate status and separate possession 
are provable by other independent evidence • 
41 Dom. 460 ; 44 Rom. 8Sl. Rel. on. 

Though a deed of partition is unregistered, 
the fact of partition and the fact of separate 
status and separate possessioti are provable, the 
reason being that these facts are not part of the 
‘ transaction ” as contemplated by S. 49 of the 
Rjgisbration Act or of the “ disposition ” as con- 
tenplatod in S. 91 of the Evidence Act. 

[P 111 C 1 2] 

(б) Hindu Law — Partition— Suit by grand- 
daughter for her father's share aijaln-il his 
brothers— Palher’s possession of specific pro- 
perty not proved— She can stiil demand rguion- 
lent of his share. 

In a suit by a gratjddaughter for her father’s 
share who died separate against his brothers if 
she is uiiablo to prove the specific items of pro- 
perty bold by her father, she is entitled to 
demand that the equivalent of his share shall 
be divided and given to her. [l> n.3 C IJ 

B. K. Bose <in(l A. 11. Criiplti — foi* Ap* 
pellant. 

flari Siiiyli Goar, H. Jayrivanl and 
J. Sen — for Respondent. 

IVlttchell, A. J. C. The following 
genealogical tree show-^ the relationship 
of the parties : (See p. Ill for the genea- 
logical tree.) 

The dispute relates to tlie property' of 
R. B. Chaudhri ruUndar Singh, and is 
between the surviving descendants by 
his 6rst wife. Pahup Singh and Ratan 
Singh, who are the defendauts-respon- 
1927 N/15 


dents, and his grandchild by the secondi 
wife, Mt. Jiji, who sued for her father’s 
shave and was represented by her aunt 
Mb. Gomti Bai. The case for the plain- 
tiff Jiji is that Pulandar Singh, shortly 
before he died in 1917, broke up tha 
coparcenary consisting of himself and 
his three surviving sons Maharaj Singh, 
Ratan Singh and Girwar Singh and divi- 
ded the landed property among them, 
giving to each a list of the property 
allotted to him ; and that this partition 
of the property was completed in July of 
the following year, when the house-hold 
property and moveables were divided up 
and lists made out of the various shares. 
The plaintiff alleged that her father 
Girwar Singh remained in separate pos- 
session of his share until his death, on 
3 / 2/ 21, bub the defendants, Ratan 
Singh and Pahup Singh have taken pos- 
session of the whole estate, and are as- 
sorting that she has no interest. She 
based ^ her claim distinctly on Girwar 
Singh’s^ separata status and separate 
possession at the time of his death, and 
gave her cause of action as arising on 
his death and on her dispossession by 
the defendants and their denials of her 
title. The case for the defendants was 
that there was no partition, and that 
Pulandar Singh before hi.s death only 
indicated how partition should be made 
in the event of his sons separating. 

The suit has not been decided on its 
merits and the plaintiff, so far, has lost 
her case entirely on a finding that the 
two lists of property are deeds oil parbi- 
ti<>n, th it they should liavo bean -jagis* 

tered. bit being unregistered bhoh can- 
not, by tlie operation of S. iO M tho 
Registration Act, affect the property; 
and that by the oparation of S. 91 of the 
Evidence Act no other ovidonce of the 
partition can lie adduced. The lower 
Court had framed an issue, No. 4, cover- 
ing tlie Question of tlie separate posses- 
sion of the parties (and, presumably of 
Girwar Singh, the plaintiff’s prrdojossor) 
but it held merely that ‘ the alleged 
partition cannot ho proved ” and found 
the issue “ in tho negative ”. 


J, ouayorj one 

trial the lower Court treated the issues 
relating to tho admissibility of tho 

preliminary issues and 
as already indicated 

protested, claiming that she should be 


partition lists as 
recorded findings 
17-3-25. On 
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Allowed to prove that the family was 
divided when Girwar Singh died, and to 
file lists of the property to which she is 
entitled. The lower Court held that the 
plaint was based on a definite partition 
which could not be proved, and that it 
would be improper to allow the plaintiff 
to amend her pleadings at that stage. 

During argument in this appeal three 
distinct points emerged, relating to (1) 
the right of the plaintiff to prove the 
separate status and possession of her 
father ; (2) the admissibility of the lists 
as evidence of the partition ; and (3) the 
right of the plaintiff to ask for some 
alternative relief if she succeeds in prov- 
ing her father’s separate status, but fails 
to establish the identity of the property 
in his possession. The finding of the 
lower Court, that the lists are inadmis- 
sible in proof of the terms of the parti- 
tion, has not been challenged, though it 
seems open to doubt. 


plated in S. 49 of the Registration Act, 
or of the disposition ” as contemplated 
in S. 91 of the Evidence Act. The 
separate status and separate possession 
of her father was a continuing phenom- 
enon. It may have had its origin in 
the alleged partition of 1917 and 1918, 
but a finding that these partitions may 
not be proved will nob prevent the plain- 
tiff from proving all that is necessary in 
her case — that her father died 
separate and in separate possession of 
his share. The plaintiff must be 
given an opportunity to do so now. 
There are many clear authorities for 
this finding, but it will suffice to refer 
only to two leading cases, viz., Chhotalal 
Aditram v. Bai Mahokere (1) and Nil' 
kanth Bhimaji y.Hanmant Eknatk (2). 

On the second point also the finding 
of the lower Court is too narrow. It isi 
now a well-established principles of lawl 
that though an unregistered partition/ 


First wife=R. B. Chaudhri Pulandar Singh=Secoiid wife 
I (D. 23-11-17) 1 


Mabaraj Siogh Bbairon Singh Ratan Singh 
(D. 24-12-17) (D. 1013) (D. 1) 


Pahup Singh (D. 2) 


1 

Girwar Singh 
(D. 3- 2- 24) 


Jija Bai (P.) 


Gomti Bai 


The view taken by the lower Court on 
the iii'st point is clearly too narrow. 
The gist of Mt. Jiji’s case is given in 
paragraphs 10 to 14 of the plaint, which 
show that her claim is based on the 
separate status and possession of her 
father from 1017 or 1918 till his death 
on 3/ 2 / 24. The partition is nob the 
logical basis of her claim, but is only an 
explanation of how it came about that 
Girwar Singh died a separate member 
of the family. All that the combined 
operation of S. 49 of the Registration 
Act and of S. 91 oi the Evidence Act 
would effect in this case would be the 
complete shutting out of all the terms of 
that particular transaction of partition. 
In other words, it would prevent the 
plaintiff from proving that in that parti- 
tion certain property was allotted to her 
father. But it would not prevent her 
from showing by other evidence that her 
father died separate from the rest of the 
family and in separate possession of 
certain property. These facts are not 
part of the “ transaction, " as contem- 


deed may not be used to prove the terms 
of the partition yet it can be used to, 
prove the intentions of the parties. In^ 
the present case talk of partition was in 
the air, as pleaded by the defendants 
themselves, and those lists, though they 
do nob effeeb the partition, are yet evi- 
dence of the intention of the parties at 
that time. It is open to the plaintiff to 
adduce evidence that her father died in 
separate possession of all or any of the 
property covered by these lists ; and the 
lists will then bo corroborative of her 
contention that in fact the property was 
divided in the manner pleaded by her. 
This finding is supported by many pub- 
lished rulings, including Janki Kuer v. 
Birj Bkikhan Ojha (3), Varada Pillai v. 
Jeevarothnammal (4) and Appanna v. 
Venkatasami (5). 

(1) [1917] 41 Bom. 466=40 I. 0. 63=19 
Bom. li. B. 322. 

(2) [1920] 44 Bom. 681=58 I. C. 415=22 
Bom. U. R. 992. 

(3) A. I. R. 1924 Patna 041=3 Patna 349. 

(4) [1920] 48 Mad. 244=53 I. 0. 901=49 
I. A. 285 (P. C.). 

(5) A. I. R. 1924 Mad. 292=47 Mad. 203. 
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On tho last point again the finding of 
the lower Court has been unnecessarily 
formal. It is true that the plaintiff al- 
leged a partition and claimed that cer- 
tain specified property had been allotted 
to her father, but tho essence of her case 
was that her father died separate in 
separate possession of a shai*e of the 
family property, and her claim was that 
she should bo given his share. The 
lower Court held that as she could not 
be allowed to sue for the property in the 
possession of her father when be died, or 
to prove the details of tho property she 
claimed. But the request involved no 
change in the character of the suit, or 
the addition of fresh pleadings. The 
plaintiff had been barred by the prelim- 
inary findings of the Court from prov- 
ing the terms of a certain partition in 
support of her claim. As shown above 
she was entitled to fall hack on any 
other evidence she had in order to 
prove tho essence of her case that 
her father died separate and in 
separate possession of his share and all 
her request anmunted to was the very 
reasonable one tliat the Court sliould 
frame issue so that she could do so. 

The decree of the lower Court should 
be set aside and tlio case remanded for 
further trial. The lower Court may not 
treat tlie two lists as instruments effect- 
ing a partition, but it may use them as 
expressions of tho intentions of tho pai- 
ties concerned at tho time these lists 
were made, and in support of any evi- 
dence she may have to show that Girwar 
Singh died in sejiarate possession of 
property. Tho Court might enquire into 
the status of Girwar Singh at his death, 
and if lie then hold any of the family 
prop3rty in his own separate riglit ; and 
it must allow tho plaintiff an opportuni- 
ty to jn’ove that she is entitled to speci- 
fic items of pi’oporty. If slio is unable to 
prove the specific items hold by her 
jfathor, she is entitled to demand that the 
jOquivalent of his one-third share shall 
Ibe divided off and given to her. As the 
trial so far has been obscured by techni- 
cal considerations it will be in tho inter- 
ests of parties if fresh pleadings are 
allowed before the issues arc framed. 
The lower Court should also accept any 
relevant documentai’y evidence the 
parties may tender. 

A refund certificate for the Court-fees 
in this Court should bo issued to the 


appellant, who should receive her costs 
in this Court from the respondents, also 
all costs incurred so far in the lower 
Court, except the Court-fees paid on the 
plaint, which should follow the event. 

Hallifax, A. J. C. — -The plaintiff is 
the daughter of Girwar Singh Kurmi, 
and filed the present suit against two of 
her father's brothers and the son of an- 
other brother who is dead, alleging that 
her father separated from his brothers 
before he died and was in separate pos- 
session of his share of the family proper- 
ty, but the defendants had taken 
possession of it after his death and 
denied her title to it as his heir. She 
specified the property which, according 
to her, Girwar Singh owned separately, 
and put in certain documents in support 
of that allegation. It has been held in 
the lower Court that these documents, 
which have not been registered, are 
instruments of partition and require 
registration and therefore the plain- 
tiff cannot use them to prove the 
partition, under S. 49 of the Registration 
Act, ^and as she is precluded by S. 91 of 
tlie Evidence Act from giving any other 
evidence of it, her suit must he dismissed. 

It is at the most a subsidiary and 
unessential part of tlie plaintiff’s case 
that a partition wa'J made on a certain 
day and tliat certain property was then 
allotted^ to her father’s sharo. As has 
been said, her case is that her father 
separated from his hrotliers at some timo 
before his death and was at his death in 
separate possession of certain property 
which had once licon joint family pro- 
perty. Even il llie documents can- 
not be received as evidence of the terms 
of tho partition, tliat is a proof of what 
was allotted to Girwar Singh at a parti- 
tion made at the time of his father’s 
death, tho fact that they were made out 
and signed is undoubtedly evidanco. 
though of course not necessarily coti' 
elusive ovideuco, tliat a partition was 
made at that time, that is that there 
was a separation in status. 

The correctness of tho view that the 
two docuti^onfcs tendered in ovideuco 
are deeds of partition is open to 
great doubt ; one appears to be a record 
of some of the property proposed to be 
allotted to Girwar Singh at a particion 
to bo made later, and the other a record 
of tho rest of the property allotted bo 
him along with that in the first list in 
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a parfcibion then already 'cbade by arbitra" 
toira. But if they admitted as evidence 
of ‘.vhat was allotted to Girwar Singh at 
the partition, it would still be necessary 
to prove what property was held by him 
separately later on, which may differ in 
some respects from the property men- 
tioned in the liats as allotted or agreed to 
be allotted to his share. If it does differ, 
the lists are of little use ; if it does not 
they ai*e not necessary. 

Anyhow the fact that the documents 
were drawn up and signed is admissible 
evidence of a separation in status between 
Girwar Singh and his brothers, which is 
all the plaintiff lias to prove in order to 
get a decree for possession of her father’s 
separate property. If she can prove 
further that certain property was allot- 
ted to her father’s share, or merely was 
held separately by him at his death, she 
is entitled to get that property. If she 
cannot prove that then she is entitled to 
her father’s undivided share in the 
-common property, and she can get that 
share divided off from tlie shares belong- 
ing to tlie defendants, as they are in 
possession of the whole. 

I agree in thinking that the decree of 
the lower Court should bo set aside and 
the case remanded for trial, though that 
trial can hardly be described as " fur- 
ther, as tliat of the real case has nob 
yet begun. There appears also to be no 
necessity for any further pleadings. All 
tlie facts that either party wishes to 
allege are on the record, anything fur* 
ther will only add to the mass of legal 
jiloas alrearly there in direct contraven- 
tion of R. 2 of O. 6 of the Procedure 
Code If, hiwevor, either jiarty wishes 
to make a statement of any material fact 
not already stated on which reliance is 
placed, thi.ssliould be allowed. 

The ilofendants are responsible for the 
whole of the time and money already 
wasted over these infructuous proceed- 
ings, and in my opinion they ought to 
pay the whole of the costs incurred by 
tlio plaintiff up till now, except the 
Court-foes paid on the plaint and the 
inoinoranduin of appeal ; that on the 
plaint should follow the result of the 
suit and that on the memorandum of 
appeal will he refunded in due course. 

J.v. Case remanded. 
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Prideaux, A. J. 0. 

J anardkan — Plaintiff — Appellant. 

V. 

V ishioanath — Defendant — ^Respondent, 

Second Appeal Ko. 210-B of 1925, De- 
cided on 8th October 1926, from the 
decree of the 1st Addl. Dist. J., Akola, 
D/- 4th March 1925. 

Contract Act, Ss. G5 and 11 — Contract by ' 
tninor is not aired by S. 05- 

A coitract m\de by a minor is nudum pactum 
ab initio aad is not covered by S. 65 as that 
section contemplates a contract between com- 
petent parties. Therefore a minor cannot in 
equity be forced to restore the amount of a loan 
taken by him cu a void contract : 15 W. L. i2. 
149, Foil. [P 116, C 3] 

M. B. Niyoyi — for Appellant. 

A. V. Kkare — for Respondent. 

Judgment. — Both Courts below have 
held that as the pro-note sued upon was 
executed by the defendant when he was 
a minor, the plaintiff cannot recover 
thereon. It is argued that the case falls 
under S. 65 of the Contract Act, and that 
as the contract did not become void until 
it was established that defendant was a 
minor at the time, the defendant is 
bound to make compensation. I am 
referred to Second Appeal No. 143 of 
1924, decided by Hallifax, A. J. 0., on 
the 6th March 1925. In my opinion 
the contract in the present case was void 
under S. 11 of the Contract Act. There 
can be no contract between persons one 
of whom is incompetent to contract ; and 
any contract made by a minor of this 
nature is void and not voidable. Sec- 
tion 65 of the Contract Act is based on 
there being a contract between com- 
petent parties and is inapplicable to a 
case where there is not and could not 
have been any contract at all. The lead- 
ing case in this province is Mt. Muliabai 
v. Oarud (l), where it was laid down that 
a mi-ior cannot in equity be forced to 
restoi-e the amount of a loan taken by 
him on a void contract and that a con- 
tract made by a minor is nudum pactum 
ab initio. Following that ruling, it ■ 
seems to me that the present case has 
been rightly disposed of. I dismiss this 
appeal with costs, .\ppellant will pay 
I'espondent’s costs . 

G. B. Appeal dismissed. 


(IJ C1919J 15 N. L. R. 149=53 I. O. 65. 
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Findlay, J. C. 


Sonia Koshti — Accused — Appellant. 

V. 

Emperoi — Opposite Party. 

Criminal Appeal No. 231 of 1926, De- 
• cided on 9th December 1926, from the 
judgment of the Addl. S. J., Nagpur, 
D/- 2nd November 1926, in Sessions 
Case No. 11 of 1926. 

sjt {a) Criminal P. C., S. 276~Jnrors not 
chosen by lot — Irregulariiy ia curable under 
S. 537 (rt). 

lu jury trials it is desirable, if not necessary, 
that the Judge should specifically state that the 
jurors have been chosen by lot. Where, how- 
ever, the Court did not choose the jurors by 
any strict process of lot, but simply selected five 
jurors out of the gentlemen summoned to act 
as such and present in Court. 


■o : that the irregularity is curable under 
o. 537 (a) as being only an irregularity in the 
proceedings before or during trial. If under 
S. 53G (2) a trial, by mistake, without a jury is 
curable, it is a reduclio ad absurdutn to postu- 
late that where the composition of the jury 
was not objected to by the appellant or his 
■counsel, the proceedings should be held to be 
bad merely becaxise the jurors were not selected 

Foil, 8 Ccs. iiO, Appr. [P li.7, C 2 ; P 118, C 1} 

(6) Criminal P. C., S. 5Gl-A~-Juror. 

Court has inherent power to exempt any 
particular juror oo t;ood cause showiK[Pil8 C 1] 

(c) Criminal P.C..S. 298 {■2)~Omission or 

misstatement likely to mislead Jury amounts to 
miscarriage oj justice. 

-V mere omission or a misstatenient in u sum- 
ming up is not it.self a misdirection when the 
ease has been fully heard by the Jury, but there 
1-^ a miscarriage of justice where the omission 
or misstatement is such that the jury may pro- 
bably be misled by it ; R. V. \Va7in, 23 Cox. 
C.C.1H3, Rff. CPUS. 0 2] 

id) CrimUal P. C., S. 207— Direction about 
jcncfit of doubt should i>e tjiveu to Jury^ 

In every charge to a jury it is well to include 
therein a direction that the prisoner must 
always bo given the benefit of the doubt, but that 
doubt must be a reasonable and valid doubt. 

. ^ LIMIS. C 2. P 119. C IJ 

S, R. Vaidya — for Appellant. 

Ci. P. Dick — for RGspon<lent. 


Judgment— The appellant. Sonia 
Koshti, has been convicted by the Ad- 
ditional Sessions Judge, Nagpur, at the 
trial hold with a jury of an offence 
under S. 307 of the Indian Penal Code. 
The jury returned a unanimous verdict 
of guilty and the Additional Judge 
sentenced the appellant to ton years 
rigorous imprisoment. The scope of the 
present appeal is necessarily limited by 
the provision contained in S. 418, Sub- 


S, (1) Criminal P. C, and it only remains 
to consider whether tliere is any legal 
ground on which I can interfere with the 
verdict of the jury and the sentence 
passed by the Additional Sessions Judge. 

The first point urged on behalf of the 
appellant is that the leirned Additional 
Sessions Judge erred in not choosing 
the jurors by lot in accordance with the 
provisions of S. 276, Criminal P. C. 
I may at once say here that the order- 
sheet of 30’10-26 does not specify any of 
the manners in which the jurors were 
chosen. What it does show is that out 
of the 10 or 12 Jurors who liad attended 
two were excused on private grounds 
stated. The order goes on to mention 
the names of the jurors chosen, and a 
further entry is made to the effect that 
neither prosecution nor defence had any 
objection to any of the jurors so chosen. 

1 may at once say that, in jury trials it 
is desirable, if not necessary, that the 
Judge should specifically state that the 
jurors have been chosen by lot. In 
paragraph 11 of the Judicial Commis- 
sioner’s Criminal Circular No. 1-22 a 
suitable method to conduct tlie process 
of lot is indicated. In the jirosont in- 
stance, however, for tlie purposes of 
deciding the legal question involved, I 
will make the most favoiiralxle assump- 
tion to the accused 1 can. and that is 
that the Additional Sessions Judge did 
not clioose the jurors l)y any strict pro- 
cess of lot, hut simply soloctod five jurors' 
out of the gentlemen suiiiuioned to act as^ 
such and present in Court. In Emperor 
V. Z?rads/ia?/' ( 1) which liad reference to 
the old S. 460, sub’S. (3) of the Criminal 
P. C. only three hiuropean jvu*orft 
attended and all these were empanelled 
there being, of necessity, no choosing by 
lot. Karamat Husain, J.. held that the 
jury was not a properly constituted one 
and that there had been a violation of 
an imperative procedure lu-oscrihfd by 
the Code of C riminal Procedure, which 
could not Ije remedied under S. 537 
thereof. In Brojendra Dal Sirkar v. 
King'Emperor (2) a similaf view was 
taken and that case had reference to 
S. 276 of the Code. Stevens and Mitra, 
JJ.. who decided the said case, were of 
opinion that the irregularity in question 
was of a very grave and material nature, 

33 All. 3.S5-^9‘T.C; 278=8 A. L- Sl 

XHd* 

(2) [1903] 7 C. W. N. 188. 
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inascQuch as it had affected the proper 
constitution of the Court ; that the ap* 
pellant had a right to claim to be tried 
by a jury chosen with strict regard to 
all the safeguards which the Legislature 
has provided and that his objection at 
the time had been overruled ; and, on 
these considerations, the learned Justices 
held that the trial was an illegal one. 
The contrary view was taken by Field 
and McDonell, JJ., in Empress v. Jhub-^ 
b(fo Maliton (3). In that case S. 240 of 
the old Criminal P. C. (10 of 1872) was 
in question. The learned Justices held 
that it was not seriously contended that 
the appellants were, in any way, pre- 
judiced by the failure of the Judge to 
choose the jurors by lot ; that there was 
no need to interfere with the verdict and 
that the trial, so far as that matter 
went, was a good one. 

For my own part, I do not lay any 
stress on the point that the jury as con- 
stituted was apparently consented to by 
the defence counsel. If the irregularity 
was such a grave one as to prejudice the 
accused, much more if it, in reality, 
amounted to an illegality, the trial 
would have to bo considered a bad one 
in view of the presumed omission of the 
Additional Sessions Judge to choose the 
jurors by lot. For my own part, I am 
of opinion that, in the circumstances of 
the present case, the iri*egularity in 
question is curahlo under S. o37 (a), Crimi- 
nal P. C. as being only an irregularity 
in the proceedings before or during trial. 
On reading the record, I do not think 
any honest jury could have come to any 
other conclusion than that arrived at by 
the Jury in question. If the learned 
Additional Sessions Judge had tried the 
appellant by mistake without a jury, the 
defect would have been curable under 
S. 53G (2). It seems to me a rcductio 
ad absurdum to postulate that, in the 
present case whore the composition of 
the jury was not objected to by the ap- 
pellant or his counsel, the proceedings 
should he hold to bo bad merely because 
the jurors were not selected by lot. 

The second ground of appeal does not 
require serious discussion. In my opinion 
the Additional Sessions Judge bad un- 
doubtedly inherent power, and must 
necessarily, in the circumstances, have 
had such power to exempt any particular 
^juror on good cause shown. 

“ (Tij”ri882J 8 Cal. 739=i2'w. R' 233. 


The remaining grounds of appeal 
relate to alleged misdirection of the 
jury on various questions of fact. The> 
fountain-head of the provision in this 
connexion is to be found in S. 298 
of the Criminal P. C. The Judge 
may under sub-section (2) thereof, if 
he thinks proper, in the course of 
his summing up, express to the jury 
his opinion upon any question of 
fact, relevant to the proceeding. For- 
my own part, however, I cannot see 
that there was any obligation on the 
Judge to refer to the various matters of 
detail mentioned in the petition of 
appeal. A mere omission or a misstate* 
ment in a summing up is not itself a 
misdirection when the case has been 
fully heard by the jury, but there is a 
miscarriage of justice where the omission 
or mistatement is such that the jury 
may probably be misled by it : cf R. v 
W‘a7in (4). Here, I do not think any of 
the alleged points, on which non-direction 
has been assumed, could have told sub- 
stantially in favour of the accused. The 
danger of iiressing contentions of the 
kind, which have been urged in this con- 
nexion, may be exemplified by referring 
to the allegation that the Judge should 
have commented on the non-appearance 
of any appreciable number of residents or 
neighbours after the revolver had been 
fired. If it had been incumbent on the 
Additional Sessions Judge to mention 
this as an improbability in the prosecu- 
tion case, it would have been equally 
incumbent on him to draw their atten- 
tion to the fact that in India dacoits and 
others, when engaged in a night depredar 
tion, very often fire off a gun, not with 
the intention of wounding any one but' 
with the idea, which is often found 
correct in practice, that residents and 
neighbours will, through terror, or som6 
such motive, not emerge from their 
houses on hearing the report in question- 
After studying the record carefully, E 
am of opinion that the Judge’s summing 
up was, in the circumstances, a fair and 
reasonable one and that there was no- 
non-direction or misdirection which 
could in any way be held to vitiate tb0’ 
trial. 

I would, however, add for the guid' 
auce of the Additional Sessions Judge 
that in ovary charge to a jury it is well 
to include therein a direction that the 


(4) 23 Cox. C. O. 183. 
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prisoner must! always be given the benefit 
of the doubt, -bub that doubt must be a 
reasonable and valid doubt. In the pres- 
ent case I do not think the omission to 
give this direction was a non-direction 
or a misdirection of such a kind as to 
render the conviction invalid. 

A suggestion was further made on 
behalf of the appellant that the revolver 
alleged by the prosecution to have been 
found in the possession of the appellant, 
although admittedly the same as that 
stolen from Mr. Rudra, Circle Inspector 
of Police, (P. W. 2) in 1921, was not, in 
reality, recovered from the appellant 
but must have-been “planted” on him by 
the police. This was a question of fact, 
•on which the jury have already given 
their opinion when they convicted the 
accused, bub I desire to add that the 
suggestion offered on behalf of the ap- 
pellant in this connexion is a strange 
and far-fetched one which cannot 
seriously be entertained on the evidence 
on record. 

If any po3sil)le doubt remained as to 
the guilt of the appellant, it would bo 
still further dissipated by the fact that 
although he summoned some 16 defence 
witnesses which apparently included 
various neighbours of his, ho was ap- 
paiently reluctant to examine anyone 
of them and gave them all up. 

The sentence imposed on the accused 
for an attempt to murder a Circle In- 
spector of Police engaged in the 
execution of Ins duty is a suitable 
one and the aiipeal is accordingly dis- 
missed. 

Appeal dismissed. 
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Kinicmede, a. J. G. 

.Is-zm/zt— Appellant. 


Purchaser steps into the shoes of first charge^ 
holder. 

The auction purchaser in execution of a rent 
decree of an absolute occupancy holding does not 
gat it free from all incumbrances. He steps 
into the shoes of the holder of the first charge 
and has the capacity to redeem qua holder of the 
equity of redemption. He has the option to fall 
back on the prior charge or offer to redeem the 
mortgage. [P 119 C 2] 

(6) C. P. Tenayicy Act, Sch. 2, Art. i—Suit to 
enforce mortgage of absohite occupancy holding^ 
Art. 1 does not apply. 

Suit to enforce mortgage of absolute occupancy 
holding does not come within the purview of 
Art. 1. fp 119 Q 2] 

J. Sen — for Appellant. 

S. B, Gokhale — for Respondent. 

Judgment. — The first point argued is 
that the auction purchaser in execution 
of a rent decree of an absolute occupancy 
holding gets the property free of all in- 
cumbrances. There is no authority for 
this view. In the absence of any pro- 
vision in the C. P. Tenancy Act analog- 
ous to that of S. 138 of the Land Rev- 
enue Act 1017 I am not prepared to 
uphold this contention. The auction- 
purchaser steps into the shoes of the 
holder of the first charge and has the ca- 
pacity to redeem qua holder of the equi- 
ty of redemption. Ho has the option to 
fall back on tlie prior charge or offer to 
redeem the mortgage in suit. 

The second point argued is that of the 
plaintiff's mortgage being voidable, for 
want of consent. The rinding of the 
lower appellate Court on that point is 
that the mortgage was consented to l>y 
the landlord through one Rainchandr'i 
Munim. It is a rinding of Tact and I 
cannot interfere witli it. 

The third contention is that the jnes- 
ont suit is barred hy O. 2, R. 2, Civil 
P. C. The cause of action for the jios- 
sossiory suit is different from the cause 
of action on what the pro.sent suit is 
based. It is not the appellant’s case 
that this cause of action was onfo)'<;oablo 
by suit even then. 


V. 


Kanchedilal — Respondent. 

Civil appeal No. 24 of 1926. Decided 
■on 3rd September 1926. from the Appel- 
Ute doci-oe of the Dist. J., Hoshangabatl, 
i)/- 4fch March 1926, 


» f*.’ Act — Absolute occupanc 

noUUng sold In execution of rent decree — Put 
Phaser does not take free of all incumhrances- 


The last point is one of limitation. I 
fail to see how the suit to enforce the 
mortgage could come witliin the purview 
of Art. 1 of Sch. 2 of the Tenancy Act of, 
1920. * 

The aj^peal fails and is dismissed with 
costs. Pleader's fees Rs. 50. 

Appeal dismissed. 
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Hallifax, a. J. C. 

Bajirao — Applicant. 

V. 

National Stores — Non* Applicant. 

Civil Revision No. 325 of 1925, Decided 
on 28th July 1926, from the order of the 
Small Cause Court J., Wardha, D/- 8th 
August 1925. 

Civil P. C., O. 8. i?. G — Plea of set-off and 
satisfaction — Di fference. 

Plaintiff sued defendant his former employee 
on a pro-note for Rs. 180, claiming Rs. 135 as 
balance after deducting Rs. 45 paid by defen- 
dant. Defendant pleaded that plaintiff held his 
Rs. 135 in deposit as service security and that 
the amount was appropriated towards the pro- 
note. 

Held : that the defendant’s plea was not on^ 
of set-off but of satisfaction and no Court-fe^ 
Was necessary, [P 120, C iJ 

V. N. Herlekai — for Applicant. 

G- Drahmarakshasa — for Non* Appli- 
cant. 

Facts. — The plaintiff sued the defen- 
dant, a former employee, on a pro-note 
for Bs. 180. The plaintiff after deduct- 
ing Rs. 15 paid by the defendant claimed 
Rs. 135. The plea of the defendant was 
that the plaintiff held Rs. 135 in deposit 
as service security from the defendant 
and tliat this amount of Rs. 135 was 
appropriated by the plaintiff towards the 
satisfaction of the pro-note. 

Order. — It is clear from Exhibit D-5 
that the Company had to i)ay the defen- 
dant Rs. 135 on the day he left its 
.service i. o.. on 25-3-23, and that he had 
to pay the Company Rs. 180 on 21-10-22, 
of which lie has paid a part leaving 
Rs. 135 still due. There is nothing more 
to be said about the matter. The decree 
of the lower Court is set aside. In its 
place a decree will issue dismissing the 
suit aud ordering the plaintiff Company 
to pay tip the costs of both parties in 
both Courts. Pleader’s fee in this Court 
will ho Rs. 30. 

a.B, Decree set aside. 
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Mitchell, A. J. C. 
Sampat — Defendant — Appellant. 


Bhujang Mali — Plaintiff — Respon- 
dent. 

Second Appeal No. 226-B of 1925,. 
Decided on 26tb October 1926, from the* 
decree of the 2nd Addl. Dist. J., Amraoti,. 
D/- 6th April 1925, in Civil Appeal No. S- 
of 1925. 

Practice— Jurisdiction — Simple Small Cause- 
Court suit tried os ordinary suit without objec- 
tion in trial or first appellate Court— Objection 
as to jurisdiction caiinot be entertained in second 
appeal. 

Where a simple suit teriable by Small Cause 
Court is tried as au ordinary suit and uo objec- 
tion as to jurisdiction is raised either in the 
trial Court or the first appellate Court, no ques- 
tion of jurisdiction can be entertained in second! 

appeal : 21 Cal. 249. Appr. • • [P 120 C 

* 

M. R. Bobde — for Appellant. 

A. V. Khare — for Respondent. 

Judgment. — The first ground of ap- 
peal has been given up, and only th& 
second argued in this Court. The posi- 
tion is that the appellant, having sub- 
mitted to the jurisdiction of the Sub- 
ordinate Judge, and to the jurisdiction of 
the Additional District Judge in the 
appeal, now urges in second appeal that 
the suit was triable by a Small Cause 
Court only. If this suit had been a diffi- 
cult one and had been tried by summary 
procedure and without jurisdiction by a 
Small Cause Court, his arguments might 
have had some weight. But his suit was 
a simple one and was tried at length by 
a Subordinate Judge. The circumstances 
arc covered precisely by Suresh Chunder 
Maitra v. Kristo Rangini Dasi (1) and, 
agreeing with the principle therein con- 
tained, I hold that the qnestion of juris- 
diction cannot be raised in second ap- 
peal. 

The appeal is dismissed witli co.sts. I 
allow a pleader’s fee of Rs. 15. 

Q.B. Appeal dismissed. 


<1> 21 Oat. 249. 
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Hallifax, a. J. C. 

Naraiii aacl others — DefendantiS — Ap- 
pellants. 

V. 

Motisa and others — Plaintiffs — Kes- 
pondents. 

First Appeal No. 16 of 1926, Decided 
on 17th November 1926, from the decree 
of the Sub-J., No. 1, 1st Cl., Wardha, D/- 
20th October 1925, in Civil Suit No. 7 of 
1921. 

{a) Hindu Law — Descendants of Rao Rathor 
now settled in C. R, — Renares School applies. 

Descendants of Rao Rathor Telis who left 
their original home in Ajmer about 1500 A. D.. 
and settled in Central Provinces but who still 
observe the personal law which governed them 
in Ajmer, are governed by the prevalent School 
iu Ajmer, namely, the Benares School, in res- 
pect of the estate inherited by a woman from 
her father. [P. i21, C. 2] 

(6) llindit Law — Mayuhha does not record 
custom of daughter taking absolute estate. 

The Mayukha was not written till some time 
in the seventeenth century- The treatise is 
a record of pre-existing custom, but it. does 
not recerd the custom of a woman taking 
an absolute estate iu property inherited from 
her father ; that is a later interpretation of the 

?■ -f* 195^4 All. 

JoO, Ref. [p_ 121 , C. 2J 

(c) Landlord and Unanl—T ransfer of ten- 
ancu- i ^ 

It is impossible to distinguish between x 
transfer of a tenancy with the consent of the 
landlord and a surrender of it to the landlord 
followed by fresh grant of it to the transferee. 

CP. 121, C. 2 ; P. 122, C. 1] 

F. R. Pamht and M. R. Bohdc~ tor 
Appellants. 

iV. B. Nif/oiji — for Respondents. 

Judgment. — Very nearly the whole 
of the argument addressed to the Court 
by the learned counsel for the appel- 
lants was taken up with the contention 
that the plaintiffs and tlio defendants 
Narayan and Jani followed the Bombay 
School of Hindu Law and not the Bena- 
169 School. That matter was finally 
settled by tlie judgment of this Court on 
the 29th of March 1924 when the case 
was remanded for consideration of an- 
other point. The defendants were ap- 
pellants in that case also, and paragraph 
h of the judgment is as follows : 

The fourth point is as regards the School of 
Hindu by which the parties to this suit are 
governed. It is argued that the Court ought to 
have ascertained this from the parties and^ need 
uot have assuimd that they were governed by 
the lex 1 mi namely the Benares School. This 
point, whioh involves question of the original 

1927 N/16 


abode of the parties, is a question of fact and not 
being raised by the defendants-appellants at the 
stage of the trial, they cannot-be allowed to urge 
it at the stage of appeal. I therefore disallow 
this objection to the decree of thei lower Court. 

The evidence subsequently given on 
the point and the long discussion of it 
in the judgment of the lower Court now 
under appeal, as well as the disquisition 
on it in this Court based on extensive 
historical research, represent a deplora- 
ble waste of time, effort and money. 

Even if the matter were open for dis- 
cussion, the finding must be against the 
appellants. It is very clearly proved by 
the evidence that the plaintiffs and the 
defendants Narayan and Jani are descen- 
dants of Rao Rathor Telis who left 
their original home in Ajmer about 1500 
A. D,, and that they still observe the 
personal law which governed them in 
Ajmer. It is admitted that at present 
the Hindu Law in Ajmer in respect of 
the estated inherited by a woman from 
her father is the law of what is called 
the Benares School, not that in force 
in Bombay. The learned counsel for 
the appellants has urged however that 
Ajmer at one time formed a part of the 
Kingdom of Gujerat, and that the 
Mayukha is the record of the custom in 
the whole of that Kingdom as laid down 
by the Privy Council in Lallubhai Banu- 
bhai V. Mankiivarhai (l). 

But it was late in the Ufteentli cen- 
tury that Ajmer was conciuered from 
Gujerat, which is about the time at 
which the ancestors of the plaintiffs left 
it, and the Mayukha was not written till 
^me time in the seventeenth century 
The treatise is certainly a record of pre-l 
existing custom, hut. as was pointed out 
by Kanhaiya Lai, J., in Jawahir Bal v. 
Jarau Bat (2) it does not record the cus- 
tom of a woman. taking an absolute estate 
in property inherited from her father : 
that is a later interpretation of the w’ork 
of which the earliest record wo liavc is 
in the judgment of the Bombay Hi“h 
Court delivered in 1859 in Praujivan 
Das V. Deo Kuar Bai (3). Ifc must he 
held therefore that Sita did not take an 
absolute estate in property inherited 

from her father. 

But it is impossible to distinguish bet- 
ween a transfer of a tenancy with fchA 
consent of_the landlord and I surrender 


<U 

( 2 ) 

(• 3 ) 


^^0=4GAn. 190, 
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(of i6 to the landlord followed by a fresh 
Igraut of it to the transferee. The tran- 
saction is carried through in one step or 
by one deed instead of two. bat it is the 
Santa transaction. It is further admitted 
that a surrender of the absolute occu- 
pancy tenancy by Sita to the landlord 
would be good against the reversionary 
heirs of her father. It is necessary there- 
fore to examine the correctness of the 
finding of fact at which the lower Court 
arrived that the landlord did not consent 
to the transfer by Sita. (The judgment 
then discussed the evidence and con- 
cluded that the Ijambardar did consent 
to the transfer of the tenancy by Sita to 
Narayau and Jani.) A minor matter that 
has been 'left out of sight all through 
the case is that the deed of gift covers 
house property as well as the absolute 
occupancy holding ; the landlord’s con- 
sent could not validate the transfer of 
that. As however the houses are presu- 
mably iu the abadi of the village, Sita's 
transfer of the license to occupy the site 
could certainly not be questioned by the 
reversioners, and it is safe to assume that 
they consider it nob worth their while to 
question her transfer of the materials. 
Anyhow the transfer of the iiouses has 
been treated all through the case as 
valid or invalid along with that of the 
holding, and it is too late to treat it 
differently now. The decree of the lower 
Court will accordingly he set aside and 
in its place a decree will issue dismissing 
the suit. The plaintiffs will pay all the 
costs of both parties in both Courts. 

D.D. Decree act aside. 
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h'iNDLW, J. C. 

-V/. Rtikkmabai and others — Defen- 
dants — Appellants. 

V, 

Jat/ial and others — Plaintiffs — Hos- 
pondonts. 

Pirst Appeal No. 82 of 1925, Decided 
on 2Ub Djoombar 1926, from the decree 
of the Isb Class SulrJ., Balaghat, D/- 
-■{Obh Juno 1025, in Civil Suit No. 3 of 
1924. 

4i (<i) Hindu Law — ApplicabiUfi/ — Powars 
of C. p. are not <joverncd by llomhay School. 

TUo Powers of C. P. lira not governed by 
liombvy Sobool of Jaw and though aftjr thoir 
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migration to the Central Proviaoea they oama 
into olose oontaot with the Mahratbas and 
have inevitably been tinged thereby in matters 
of langaage, dress, marriage ceremonies and tbe 
like, they did not come from the Bombay 
Presidency, bringing with them Bombay ens* 
toms. [P 125, C 2] 

(6) Hindu Law— IV idow— Question as to ac- 
cretion to husband*s estate depends upon her 
conduct. 

Whether a Hindu widow, who purchases im- 
Vuovnble property out of the profits of the 
estate of her deceased husband, intends to treat 
the acquisition as an inoremeut to her hus' 
band's estate or not, depends ou her actual 
conduct iu making and dealing with the acqui- 
sition : 10 Gal. 324 ; 14 B, L. R. 159 (P. C.) ; 

41 C<iZ. 870 and 14 Cal. 387, Bel* on. 

CP 126, 02] 

H. S. Goiir and S. B. GoJekale — for 
Appellants. 

Fida Hussain and Abdul Rahman 
Khan — for Respondents. 

Facts. — The plainti6f9 Jaipal, Mah- 
pal and Tikaram, sons of Jangli, as 
well as Ardeshar, Plaintiff No. 4, sued 
the defendants, Mt. Rukhmabai, Kisan, 
Soma and Jiwan, for recovery of 10 anna 
share in Mouza Birsula (Balaghat). 
The facts were that Adkoo and Dadkoo 
were brothers. Jangli, who was the 
son of Adkoo, died in 1922. After 
Ladkoo’s death his widow Mt. Sita was 
in possession of a lO-anna shave of Mouza 
Birsula as a Hindu widow. She had 
inherited an 8-anna share thereunder 
immediately after Ladkoo's death and 
had obtained the remaining 2-anna 
share under circumstances discussed 
below. The plaintiffs’ case was that 
Mt. Sita, during her lifetime, gifted the 
lO-auna share to her daughter Mt. Suga- 
bai who died in 1919, whereupon the 
Defendants Nos. 1 to 4 had taken posses- 
sion of the property. The plaintiffs 
had insufficient funds to meet the ex- 
penses of litigation necessary for re- 
covery of the property, hence they sold 
5-anna share thereof to the Plaintiff 
No. 4 Ardeshar, who was aocord- 
ingly joined as a party. 

The defendants denied that the plain- 
tiffs were reversioners of Ladkoo and 
they raised various pleas with reference 
to the sale of half share by the first 
three plaintiff's to the fourth one. The 
defendants contended that Mt. Sita 
inherited the 8-anna share on the death 
of her husband Ladkoo. They further 
pleaded that tbe remaining 2'aana 

^ 9 

share had been mortgaged by the origi- 
nal owner Dalpat bo ouo Jai Gopal 
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who obtained a decree for foreclosure in 
Civil Suit No. 251 of 1892 in the Court 
of the fixtra Assistant Commissioner, 
Balagbat. Mt. Sita made a payment 
of Rs. 448*6-3 towards the mortgage- 
decree and the Court ordered the share 
to be made over to her. The said pay- 
ment was made by Mt. Sita out of her 
khamora money and in Suit No. 265 of 
1893 in the Court just mentioned 
Mt. Sita got a decree for possession of 
the 2-anna share with a direction that 
she was to remain in possession-until 
Dalpat paid off the amount due to Jai 
Gopal. This was never done and thus 
the share in question became Mt. Sita’s 
absolute property. Further, under a 
registered deed of gift, dated the 4th 
June 1897, Mt. Sita gifted the 10-anna 
share to her daughtar Sugahai and gave 
over possession. Mt. Sugabai died in 
I9l9, whereupon the lO-anna share was 
mutated in favour of her daughter 
Rukhmabai Defendant No. 1, and her 
stepsons, Defendants Nos. 2 to 4. A fur- 
ther plea was offered on behalf of the 
defendants raising a legal point, viz., 
that the ancestors of Ladkoo Patel 
migrated to the Central Provinces with 
the Bbonslas from the Bombay Presi- 
dency ; that Ladkoo's family and an- 
cestors always adhered to the customs 
and laws prevailing in the Bombay Pre- 
sidency ; that the Mayukba School of 
Hindu Law, therefore, applied in the 
case, and that Mt. Sugabai had held an 
absolute and nob a limited estate in the 
share in question. 

The plaintirt’s denied that the Mitak- 
ehara School of Law applied to the 
parties and traversed various other al- 
legations put forward on behalf of the 
defendants. 

The Subordinate Judge passed a 
decree giving to the Plaintiffs Nos. 1 to 3 
possc'tsion of a 3*anna share of tho sub- 
ject mentioned, while Plaintiff No. 4 
Hocurod a docroo for a u-anna share 
thereof. Tho claim of tho plaintiffs as 
regards the remaining 2-anna share was 
dismissotl. Both the plaintiffs and the 
defendants appeal. 

Judgment.— (After stating facts the 
judgment continued.) It will bo con- 
venient in tho first instance to dispose 
of tho appeal of the defendants. In 
this appeal two points are, in reality, 
raised. The first six grounds of appeal 
attack the finding of tbo Subordinate 
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Judge that the Benares, and not the 
Mayukba, School of Hindu Law applies 
in the facts of this case, while the last 
two grounds of appeal relate to the house 
which formed part of Ladkoo’s share, 
which, it is alleged, should have been 
retained by the Defendant No. 1 either 
in whole or, at least, to the extent of a 
2-anna share. I proceed at once to 
discuss the most- important question in 
this appeal, viz., what School of Law 
applies to the family in question, 

The main pleading of the defendants 
on this question was contained in para. 6 
of the written statement, dated the 30th 
July 1924. It was therein alleged that 
the ancestors of Ladkoo Patel migrated 
to these Provinces along with the 
Bhonslas from the Bombay Presidency, 
bad helped the Bhonslas in their Cuttuck 
expedition, and in recognition of their 
services were granted the village and 
land in the Balagbat District. The 
Powar Patel ancestors of Ladkoo as 
well as his family, all through, had 
adhered to the customs and laws pre- 
vailing in the Bombay Presidency and, 
therefore, the family is governed by the 
Mayukha School of Hindu Law. If this 
were so, there would be no question bub 
that the defendants wore entitled to 
retain tho property in suit. 

On behalf of the plaintiffs it was 
denied that Ladkoo’s family had come 
from tho Bombay Presidency or was 
governed by tho Mayukha Law. 

The Subordinate judgo, after examin- 
ing tho cvidonco of various witnesses 
produced by tlio defendants on tbo point, 
held that their cvidonco was inconclu- 
sive towards supporting the allegation 
that the family could be held to be 
governed by the Mayukha School of Law. 
After referring to certain standard books 
of roferouco on tho point, the Subordi- 
nate Judgo came to the finding tliat 
there was no proof that the Powar.^, in 
general, or Ladkoo's family, in particular, 
came from tho Bombay Presidency. He 
held, on the contrary, that the evidence 
of tho plaintiffs went to show that the 
Powarg must have come from Dhara- 
nagroo. In those circxinistanccs, there 
was, in his opinion, no room for the 
application of the principle laid down in 
Jiao V. Boji Ttao (l) so far as tlie 
question of the present family being 

• (1) A. 1. R. i‘J2rp;“c7'69T^48 Cal 80=47"l. 

A. 213 (P. C.J. 
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governed by the Mayukha School of Law 
is concerned, and he held that the 
Mitakshara tenets applied to the case. 

Turning first to the standard books, 
which contain references on the subject 
some of which have been alluded bo by 
the lower Court, while others have been 
Quoted in support of the defendants* 
appellants’ case at the hearing of the 
appeal it must be confessed that the re- 
ferences in question are fragmentary and 
are by no means conclusive on the point 
involved. In Malcolm's Memoir of Cen- 
tral India and Malwa, Vol. 1, at page 
80, the following passage occurs : 

In the early periods of ^lahratta history, the 
family of Puar appears to have been one of the 
the most distinguished. They were of a Raj- 
poot tribe, numbers of which had been settled 
in Malwa at a remote era ; from whence this 
branch migrated to the Deccan. 

At page 335 of Vol. 4 of Russell’s 
Tribes and Castes of the Central Provin- 
ces, where the Panw-ar dynasty of Dhar 
and Ujjain is dealt with, the following 
saying is quoted : 

Jahan Puar tahan Dhar hai : 

Aur Dhar Jahan Puar ; 

Dhar bina Puar nahiu ; 

Aur nahin Puar bina Dhar ; 

This may be translated as follows : 

Where the Panwar is there is Dhar. and Dhar 
is where the Panwar is; without the Panwars 
Dhar cannot stand, nor the Panwars without 
Dhar. 

Apparently, the Powars were expelled 
from Ujjain by the Muhammadans about 
1190 A. D. and thereafter spread to 
several places in South India, and to the 
Central Provinces and Bombay : cf. page 
33G of the same Volume. 

At page 101 of the Balaghat District 
Gazetteer, the early history of the 
Powars is again alluded to. According 
to this Volume, which does nob prebend 
to originality and is merely collated 
from standard works of reference and 
the like, some Powars having been expel- 
led from Dhar settled at Nagardhan near 
Ramtok and from there gradually 
spread over a large part of the Blian- 
dara, Chanda and Balaghat Districts. 
As a reward given to the Bhonslas in the 
Cuttuck expedition, they were given 
waste lands to the west of the Wain- 
ganga river and from there found their 
way into Man and Baihar. These refer- 
ences certainly favour the plaintiffs’ 
allegation and so far militate against the 
idea tliat the Powars, in these Province! 
at least, migrated here from Bombay. 
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I will now turn to certain references 
from certain standard works which are 
alleged to favour the contentidn of the 
defendants. At page 1314 of Tod’s 
Rajasthan, Vol. II, where the annals of 
Haravati are being dealt with, the fol- 
lowing passage occurs : 

These kingdoms of the south as well as the 
north were held by Rajpoot sovereigns, whose 
oSspring, blending with the original population, 
produced that mixed race oi Mahrattas, inherit- 
ing with the names, the warlike propensities, of 
their ancestors, but who assume the name of 
their srbodes as titles, as the Nimalkurs, the 
Phalkias, the Patunkacs, instead of their tribes 
of Jadoon, Tuar, Puar, Ac. Ac. 

I have also been referred to two pass- 
ages in Ketkar’s Mahratta Cyclopaedia. 
One of these is to be found at page 47 of 
Vol. 17 and may be translated as 
follows : 

At Malthan in the Poona District there is a 
family of Powars ; it is said that this (place or 
house) is the origin of the Dhar Powar home. 

At page 57 of Vol. 16, the following 
passage occurs : 

The ruling family Mahratta by surname 
Panwar ruled in blalwa from the 9th to 13th 
century and were descendants of Parwar Rajpoot 
family. 

In Duff's History of the Mahrattas, 
Vol. 1, Appendisc page (ii), the following 
passage occurs : 

It will thus be seen that neither Shivaji 
whose family came from Rajputana. nor the 
Pesbwas, who oame from Egypt, nor the 
Prabhus who came from the valley of the 
Ohinab in Kashmir and Punjab via Oude and 
Daibhum, are the original residents of the tract 
they now claim as their 'native lands.’ Who 
then are the Mahrattas? The answer is 
Mahrattas are a conglomerate body of tribes and 
castes who have settled themselves in the tract 
in which the present Marathi language is spoken, 
and Grant DuQ’s History of the Mahrattas is 
the history of this mixed ethnic group contain- 
ing Brahmans, Kshatrlyas, Vaishyas, Sbudras 
and unclassified forest tribes. 

The indications, however, are that so 
far as the clan of Powars, who have 
settled in the Central Provinces, is con- 
cerned, their ai'rival in these parks dates 
from long before the Mahratta invasion. 
On this point I need only refer to pages 
27-33 of the Nagpur District Gazetteer 
as well as to page 101 of the Balaghat 
one. The indications, however, on the 
fragmentary references to the question 
contained in the 'volumes quoted above, 
certainly seem to me, on the whole, to 
favour the view that the Powars, who 
settled here, arrived long before and al- 
together independently of the Mahrattas* 

It will be convenient now bo turn to 
the oral evidence on record. The 
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burden of proving that tba Bombay 
School of Law applies in the present case 
lay heavily on the defendants and it 
remains to decide whether that burden 
has been sufficiently discharged. 

It has been urged ah behalf of the 
defendants that manj^ circumstances go 
to show that the Powars are, in eEfect, 
Mahrattas from the Bombay Presidency. 
Their language, their marriage cere- 
monies, the dress of their women and the 
various ceremonies they observe or do 
not observe, are all said to point in this 
direction. It has been suggested on bo* 
half of the appellants that certain parts 
of the evidence of the plaintiffs' witnes- 
ses go to prove the theory of Mahratta 
origin. Nanda (P. W. No. 7) admits that 
the ceremony of bhujalia is not observed 
by the Powars. Personally, I can attach 
little importance to this fact. Bhujalia 
is a ceremony observed when wheat is 
sown and is peculiar to Northern India 
and non*Mahratta people. Assuming 
that Powars are of Northen India extrac- 
tion, it would be very natural for them 
to allow this ceremony to lapse when 
they found themselves settled in a non- 
wheat growing country. So far as the 
non-observance of the —pillar ceremony 
at marriages is concerned, this is certain- 
ly significant of She Mahratta custom, 
but I do not think that isolated items of 
this sort can be regarded as conclusive 
in view of the fact that originally a 
small clan of Powars settled in the 
Central Provinces and gradually came 
into close contact with the Bhonslas 
through helping them in an invasion of 
Cuttack and being otherwise associated 
with them. It would be very natural, 
in those circumstances for their original 
customs and ceremonies gradually to 
acquire a certain Mahratta tinge, but it 
is altogether a diBferenb matter to postu- 
late of the Powar-s that, from the first, 
they came here bringing those Mahratta 
customs and observances with them. 
The same remarks would apply, it seems 
to me. to admissions like those made by 
Pratap (P. W. No. 9) that the Powar 
women do not wear lahangas (the dress 
of up-country women) and also that they 
wear kashta which is more distinctive of 
the Mahratta women. (Here the 
evidence of defendants' witnesses was 
narrated and the judgment continued) 
In short, after a careful examination 
of tliis oral evidence, I am forced to the 


conclusion that it fails to weigh the 
balance down in favour of the defen- 
dants allegation. At the most, what 
this evidence shows is that since their 
migration to these Provinces the Powars 
have come into close contact with the 
Mahrattas and have inevitably beon 
tinged thereby in matters of language, 
dress, marriage ceremonies and the like. 
The oral evidence wholly fails to es- 
tablish the fact that the Powars came 
here from the Bombay Presidency, bring- 
ing with them Bombay customs, much 
less that they were governed by the 
Bombay School of Law. Tha fragmen- 
tary references in the authoritative works 
quoted above also seem to me very 
evenly balanced and, as it was incum- 
bent on the defendants to establish cir- 
cumstances proving that the Mayukha 
School of Law applied to them, it seems 
to me clear that they have failed to 
do so. 

It has been suggested that the evidence 
already referred to showing that tha 
Powars have become tinged with Mah- 
ratta customs and the like, was sufti- 
cient to shift the burden of proof to tlie 
other side. I cannot, however, concur 
in this allegation. As I have already 
shown, it was natural, if not inevitable, 
when the history of tlie Powars and 
^eir eventual connexion with the 
Bhonslas in these Provinces are taken 
into account, that there should liavo 
been a certain assimilation or lessoning 
of the gap between the Bhonslas and the 
Powars* But it is a vory clififeront prO' 
position to postulate from such a cii- 
tumsbance that the Powars are Mah- 
rabtas who have migrated hero from the 
Bombay Presidency are subject to the 
Bombay School of Law. For the above 
reasons the first six grounds of appeal 
fail. 

As regards the < th and 8th grounds of 
appeal, in which it is urged that, in any 
ovent, Mt. Rukhma could not he ejectetl 
from the dwelling house, or was, at the 
most, entitled to retain a 2-anna share 
tlierein, it was admitted hy counsel for 
the appellants that these grounds stood 
or fell with the grounds already stated. 

I do not think this was necessarily so on 
the actual terms in which grounds 7 and 
8 are framed. But on the other hand 
the contention now put forward does nob 
.seem ever to havo l,een raised in the 
pleadings and introduced, in effect 


X 



126 Nagpur Mt. Rukhmabai 

new question of fact wliich cannot be 
entertained for the first time in appeal. 

These findings govern the appeal of 
the defendants, which is dismissed. The 
appellants must bear 'the respondents' 
costs in this appeal. 

X now turn to the appeal of the plaint' 
iffs. Their contention in this conneicion 
is that, as the lower Court has held that 
the plaintiffs have failed to prove that 
the 2'anna share of the property was 
acquired by Mt. Sita out of her khamora, 
the evidence on record justified the con* 
elusion that Mt. Sita intended to treat 
the 2*anna share as an increment to her 
husband’s estate and that the 2 anna 
share should also ho passed to the plain* 
tifl's along with the b*anna one, for 
which decree has been given by the lower 
Court. 

The Subordinate Judge dealt with this 
matter in Issue No. 4. I have already 
set forth the circumstances under which 
Mt. Sita acquired this share by paying 
off the mortgage-money due to Jai 
Gopal. I concur with the lower Court 
that the evidence on record leaves it an 
open question as to whether Mt. Sita 
made this acquisition with the aid of her 
khamora or personal funds, or whether 
she was able to pay the amount in ques- 
tion out of the income derived from her 
husband’s estate. Even on tliis position 
however, the Subordinate Judge held 
that there was nothing on record to show 
that she ever intended the 2*anna share 
to form an accretion to tho farnily estate, 
and, in coming to this conclusion, the 
Subordinate Judge relied on the deci- 
sion in Wahid Alt Khan v. Tori Ram 

(2). In the said decision, Hichards C. J,, 
and Tudball, J., held that wliero im- 
movable property is purchased by a 
Hindu widow in possession as such of 
the estate of her late husband out of the 
income of that estate, such proiiarty does 
not necessarily become an accretion to 
the husband’s estate. The widow has 
full power to dispose of it during her 
lifetimo, and it is only when she mani- 
fests during her lifetimo a clear inten- 
tion to treat it as an accretion to her 
liusband’s estate, or allows it at her 
doatJi to remain undisposed of, that such 
property will l)ocome part of that estate. 
The facts of * this case, however, were 
very special. The property the widows 

^2) fl913J 35 All. 551=21 1. O. 01=11 A. L. J. 
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purchased in this connexion related to a 
village, in which their husband had 
never held a share, and there are various 
other circumstances tending to, show a 
distinct intention to keep the property 
separate. A similar remark applies to 
the decision in Stthramananian Cheiti 
V. Aru7iachellam Chetty (3). On the. 
other band, there is a strong current of 
decisions pointing in a somewhat differ- 
ent direction, and the guiding principle 
on the question of whether a widow in* 
tends such an acquisition, as we are con* 
cerned with, to be an increment to the 
husband’s estate or not, would appear 
rather to centre around the actual con- 
duct of the widow in making and dealing 
with the acquisition in question: of. 
Irwi Diitt Koer v. . Ko^raiiv 

(4) , Gonda Kooer v. Kooer Oodey Singh. 

(5) , Kula Chandra Chakravarti v. Bama 
Snndari Dasya (6) and Sheolochun Singh 
v. Saheb Singh (7). Even accepting^ 
however, the opposite proposition urged 
on behalf of the plaintiffs, viz., that the 
immovable property purchased by a' 
Hindu widow out of the income of her 
husband’s estate must be held to form 
part of that estate, unless there is proof 
of a distinct intention on her part to 
sever such a purchase from the estate 
and appropriate it to herself, I do not 
think the present appellants can, in the 
particular circumstances of this case, 
derive any benefit therefrom. 

I so far agree that the Subordinate 
Judge looked at the legal question - in* 
volved from a wrong point of view and 
that it was incumbent on the defendants 
to show that Mb. Sita regarded and 
treated her 2'anna acquisition as sepa- 
rate and distinct from tlie remaining 
S-anna share. The oral evidence on the 
point in this case, in reality, carries us 
no further. What seems to mo, how- 
ever, definitely to settle the question in 
favour of the defendants are the terms 
of the deed of gift (Ex. D-8) executed by 
Mt. Sita in 1897, no less than five years 
after she had made th^ payment of Jai 
Gopal. It is true that the B-anna share 
and the B-anna share, we ax‘e concerned 
with, were transfen-od in one and the 

(3) tl905J 28 1 (P. B.). 

(4) C1884J 10 Oal. 024=10 I. A. 150=13 C. 

R. 418=4 Sar. 459 (P. C.). 

(5) 14 B. Ti. R. 159=3 Sar. 370 (P, 0.). 

(6) [1014] 41 Oal. 870=22 I. O* 701. 

{?) [1887] 14 Cal. 387 = 14 I. A. C3=5 Sir. 

(P. C.). 
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same deed of gift;, but this point seems 
to me immaterial whether or not 
Mt. Sita, bona fide believed that she had 
•a right to transfer the 8*anna share. It 
is perfectly dear from the terms of the 
gift deed that she made a dear cut and 
explicit distinction between the nature 
of her interest in the 8'anna share and 
2'anna share and went out of her way 
to affirm the fact that the 2 anna share 
was her personal acquisition and quite 
distinct from the S-anna share she had 
held since her husband’s death. The 
relevant passage may be translated as 
follows ; 

An 8-anoa share of the entire 16 anna village 
Birsula, Fergana Katangi, TahUl and District 
Balaghat, has been held from the time of mv 
hu^and. This was partitioned into two pattis 
by Government aft'‘r the death of my husband, 
8*^nua share whereof is .in my possession 
and the remaining 8*anaa share was in tho joint 
possession of other claimants. Out of this joint 
8 anna share, tho 2-anaa share which was in 
the name of Dalpat was mortgaged by him. A 
foreclosure decree being passed in respect of it 

the creditor was to get it, when I paid Rs. 450 

pocket, and obtained it from the 
civil Court, which has bean in my possession 
ana cultivation and to which also none but 
myself has a right. Thus. I owu in ail a 
lO'anna mtorest in the village. 

liivea, therefore, on the decisions re- 
lied on on behalf of the present appellants 
tho facts of this case and Mb. Sita’s actual 
conduct 8<> clearly crystalliiced in tho 
deed of gift in question, clearly prove be* 
yond doubt that she had a distinct in- 
tention of holding this share apart from 
her husband s estate and never intendecl 
that the former should bo regarded as 
an increment to the latter. This finding 
necessarily governs tho main part of the 
plaintiffs’ appeal. 


In the final ground of bliis appeal, oli* 
ieebion was taken bo tho lower Court’s 
allocation of costs, but this point was 
nob pressed in tho course of argument 
and, for my own part. 1 can see no 
reason for interCoring with the discretion 

which the Subordinate Judge has exer- 
cised in this connexion. The appeal of 
tho plaintiffs accordingly fails and is 
disruisso-l. They must boar the dofon- 
danbs-rospondonts* costs in the lower 
Court already ordered. 


D.D. 


Appeil dismissril. 
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Kedarnath Bhargava — Appellant. 

V. 

Netravi — Bespondent. 

Second Appeal No. 6 of 1926, Decided 
on 26bb January 1927, from tho decree 
of the Dist. J., Nagpur, D/- 23rd Septem- 
ber 1925, in Civil Appeal No. 186 of 
1924. 

(<t) Interpretation, of statutes — Retrospective 
operation. 

Unless from the lauguage of a statute a con- 
trary effect is clearly intendad, even statute 
which takes away or impairs. vested rights, must 
be presumed not to have a retrospective oi>era' 
tion, althouab this presumption does nob apply 
to provisions which .affect only the proce- 
dure and practice of the Courts. [P128, 0 11 

(6) C. F. Tenancy Act (1«<)8), S. il~~Mortgage 
in contravention of S. il—roreclostirc decree 
obtained before but tenant actually dispossessed 
after the Act of XO'lO—Ijandlord cannot eject 
the mortgagee. 

Where an absolute occupancy holding was 

mortgaged in contravention of S. 41 of tho .\ct 

of 1S08 and a foreclosure decree was obtained 
before but the tenant was actually dispossessed 
after the .-Vet of 1020 came into force. 

Held : that the landlord cannot eject the 
mortgagee as no complete vested right accrued 
in favour of the l.indlord before tho .let of 1920 
came into force. [P jos q 

W. R. Ptiranik — for Appellant. 

M. R. Bohde -and jV/. K. Wirdm—iov 

Respondent. 

Judgment. fho facts of this caso are 
not, in reality, in dispute and the only 
question involved is one of law. Bukya 
an absolute occupancy tenant of field 
No. 227 in mouxa Ambada. District Nag- 
pur. had mortgaged his holding along 
with other property to the dofendant” 
rospondont, Nebram, on 7 — 5 — 13. The 
defendant obtained a preliminary de- 
cree for foroclosuro on 25—9 — 19 and 
entered into possession on 7 — 12—20. On 
blio date of execution of tho mortgage as 
well as on tlio date tho preliminary de- 
cree for foreclosure was passed, the ol<l 
Tenancy .^ct of 1898 was bhoroforo. in 
force. On the date tho mortgagee en- 
tered into possession, tho Tenancy Act 
of 1920 had come into being. The 
plaintilT-appollant. as lamliardar. on 
1^21 brought the present suit for 
eiectment of the defendant from the 
holding on the ground of the mortgage 

being jii contravention of 8. 41 of the 



128 Nagpur Kedabnath v. 

Tenancy Act of 1898 and -in the plaint 
the date of the caiise of action was 
specifically given as the 7th of December 
1920. The Judge of the first Court, so 
far as the relief claimed in suit as to the 
absolute occupancy field was concerned, 
held that the present suit was governed 
by the Tenancy Act of 1920, that the 
right to eject the transferee under the old 
arose only on the dispossession of the 
original tenant and that, as this dispos- 
session had only taken effect on the 7th 
of December 1920, the specific relief 
granted to the landlord under S. 41 of 
the old Act was no longer available. A 
similar view was taken by the District 
Judge on the plaintiff appealing to his 
Court, and the same question now comes 
up foy consideration here. 

I have been referred to S. 110 of the 
Tenancy Act of 1920. That provision 
lays down that rights conferred undor 
previous enactments shall, so far as may 
he, bo deemed to liave been acquired 
under the Act of 1920. In this con- 
nexion, reference has also been made by 
the pleader for the appellant to Kala 
Tihari V. Narayan (1); Ilindusingh v. 
Mangal (2) and N athuravi v. Jagannath 
(3). These cases are authority for the 
view that unless an intention to the 
contrary is clear, an Act is to be con- 
strued as operating only on cases on 
facts which come into existence after 
the Act, and not retrospectively on cases 
which had come into existence before 
the Act. Similarly, unless from the 
language of a statute a contrary effect is 
iclearly intended, even statute, which 
jtakes away or impairs vested rights, 
^must bo presumed not to have a restro- 
pectivo operation, although this pre- 
sumption does not apply to provisions 
which affect only the procedure and 
practice of the Courts. 

Roforonce has also been made to 
Vinayalc v. 2>£ahebulla (4). The facts 
of this case were, howovei*, obviously 
distinguishable from the iircsent one. 
Indeed, there had then been an out- 
and-out sale completed together witl^ 
transfer of possession before the Tenancy 
Act of 1920 came into force. In other 
words, tho vested right, which rested 
in tho landlord under the old Act had 

U) Ll'oOOJ IH O. V. L. R. 143. ~ 

<2) A. I. R. 1923 Nag. 227=19 N. L. R. 110 

(3) 16 N. L. R. 106=55 I. C. 126. 

( 1 ) A. I. R. 1923 Nag. 33. 
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clearly fully accrued before the Act of 
1920 had come into existence. LaUin^ 
V. Wamanrao (5) the facts were analog- 
ous, for there had been a mort- 
gage with possession in favour of the 
mortgagee so far back as 1911. The 
position, on the facts of the present 
case, is entirely diffeient. Here, there 
was a non-possessory mortgage and pos- 
session did not actually pass to the 
mortgagee until after the Act of 1920 
was in force. Had the old Act of 1898 
remained in force and had the Legisla- 
ture not passed Act 1 of 1920, it is per- 
fectly obvious that under S. 41 of the 
old Act the lambardar could not have 
brought the present suit before 
7 — 12 — 1920, because no right of re- 
entry in bis favour accrued so long as 
the tenant was on the land. The cases 
quoted, therefore, in favour of the ap* 
pellant seem to me to have no applica- 
tion to the circumstances of the present 
case for the simple reason that no com- 
plete vested right bad accrued in favour 
of the landlord before the Act of 1920 
came into force. As Prideaux, A. J, C., 
pointed out in Gopalrao v. lldrprasad 
(6) it is difficult to see how any vestn- 
right can be acquired, which is depent 
dent on the happening of an uncertain 
event which bad not taken place when 
the new Tenancy Act came into being 
and that is precisely the position in the 
present case. 

It is impossible, in short, to accept 
tho contention which has been urged on 
behalf of tlie appellant that the present 
plaintiff s right to sue the mortgagee for 
ejectment in x'eality, came into boing 
when the mortgage was effected. The 
complete cause of action, or in other 
words, tho vested right in question, only 
matured on 7—12—1920 and I can find 
nothing in Act I of 1920 to support the 
proposition that tho Legislature intended 
any sucli right, which was still inchoate 
on tho Ist of May 1920, to be kept 
alive. I fully concur in the finding of 
both tho lower Courts and dismiss the 
present appeal. The present appellant 
must hoar tho respondent’s costs in the 
two lower Courts as already ordered. 

Appeal dismissed. 


(5) A. I. R. 1926 Nag. 499=22 N. L. R, 114. 

(6) 9 N. L-. J. 192, 
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Saphuri executed the deed with full 
knowledge of what she was doing.) But 
the maiu drntind r»f fl.rmpa.] »a fKft 
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Hallifax, A. J. G. 

Bikrarn and others — Appellants. 

V. 

Thakur Ganesh Singh — Respondent. 

Second Appeal No. 506 of 1925, Deci- 
ded on 30th September 1926, from the 
decree of the Addl. Dist. J., Bilaspur 
D/. 3l3t August 1925, in Civil Appeal 
No. 98 of 1925. 

(a) Civil P. 0., S. lOO^New plea of fact can- 
Hot be rained, 

Whora ia a suit based on surrender by a 
widow dafenclauts piea^^d insanity in lower 
Courts and faileJ, it is "not opo.i to them to put 
further in ssooud apoaal a plea that tha widow 
did not aot with knowledge of what she was 
doiug in ufleotiug the surreader. [P. 12;), C. 

(b) C. Pe Tenancy AcHl 020 ). S, ll^Surren- 

acr by widow f>f tenancy inherited from a male 
is not invalij against reversioners. 

The surrender to the landlord by a Hindu 
woman of a ta ianoy inherited from a male with- 
out legal necessity for making it is not invalid 

i^eversionarv heirs : 5 N. L, 

V/ 12u, Poll. ; A. I. R. 1025 

Nag. 30o, Expl, 129, C. 2] 

G, It. Deo — for .VppoUants. 

V. Uose aiid P. U. Rudrct — for Respon- 
dent. 

Judgment.— The last of the throe 
grounds of appeal seeks to reopen a 
question of fact decided against the 
appellants in what purports to bo a 
difforonb form. The suit against them 
was basod on a surrender on the 12bh of 
August 1922 by a Hindu widow of an 
oocnpancy holding inherited liy her 
from her husband. The widow. Saphuri 
Ghamann. died in 1923. The defen- 
dants pleaded that 

in 1021 Mh, Safri became insane and quite 
devoid of comrana sense, 

and that she was “quite insano” at 
the time she oxooubod the deed of sur- 
render. It has heou found on the evi- 
donco that hor alleged insanity has not 
boon proved, and it is now urged in ap- 
peal that it should be hold that in exe- 
cuting the deed of surrender Saphuri 
did not act voluntarily or with knowledge 
of what she was doing, because shels 
proved to have been at least of weak 
int'dloct, if not actiially insano. 

The plea is ortainly not pormissihio, 
but an examination of it shows that it 
ni'ist fail anyho.v. (The judgment then 
discussed the ovid-cnca and found that 
1927 N.^IT & 18 


, 

the mam ground of appeal is the con 
tontion that the surrender to the land- 
lord by a Hindu woman of a tenancy in- 
herited from a male, like a transfer by 
her of any other pi’operty so inherited, 
is invalid against that male’s reversionary 
heirs unless there was legal necessity 
for making it. The contrary view was 
very clearly expressed in Vithn v. 
Mendri (1) and Dajiba v. Raghunath (2) 
which I am bound to follow unless they 
are distinguishable. It is sought to 
distinguish both cases on the ground that 
they deal with the old Tenancy Act of 
1898 not the present Act of 1920. The 
difference in the law arising out of the 
omission from the Tenancy Act 1920 of 
the provisions of S. 36 of tho Act of 1898 
seems to make it still more impossible 
under the present Act to set asido the 
surrender. The suggestion that the later 
of the two cases can be distinguished by 
the fact that tho holding in question 
there was an absolute occupancy holding 
does nob apply to Vithii v. Mendri (1) 
and anyhow the reasons stated in tho 
judgment in the former case in respect 
of an absolute occupancy holding apply 

with even greater force to an occupanev 
holding. ^ 

It is next ui-ged that tho decision of 
tho question in both judgments is wrong 
and it ought to Ijo laid before a Bench 
to bo examined again. Tho reasons ad- 
vanced for regarding tho view tliat has 
prevailed for so long as incorrect are 
those sdb out at length in tho judgment 
of Kinkhodo, A. .J. G,. in Wasndeo v. 
Bluioa (3) which was decided by a Bench 
of this Gourb. But the question was not 
one that fell to ho docided in the caso. 
Tho question for decision was that of tho 
devolution of the tenancy on tlie death 
of the widow who hold it, not tliat of 
hor rights m respect of it, while slie held 
it. Many reasons are given in support 
of tho conclusion stated incidentally, 
that a Hindu woman cannot surrender 
an occupancy liolding inherited from a 
male to tho landlord except for legal 
nocossity or with the consent of tho 
reversioners, but, if I may say so with 
respect, they havo not convinced mo of 

proposition, parti- 

(ij UUJ3I .5 N. 172*^4 "I^Yu2'~ ' ' 

•2) [ioni 9 N. L. R. 120 = 20 1 c 920 

(0) A. I. R. in25 Nag. 300 ^2i k uf. c2. 
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cularly in face of tho fact that the only 
surrender of that kind in the case was 
treated as perfectly valid all through it. 

There appears, on the contrary, to 
bo a simple but cogent reason for regard- 
ing the view that has prevailed in this 
Court for so many years as correct. An 
agricultural tenancy is exactly the same 
as any other tenancy, such as that of a 
house. oxc 0 i)t for enlargements or res- 
trictions made by the Tenancy Act in 
the rights or liabilities of either party to 
the contract. The only difference with 
which we are now concerned between an 
agricultural tenancy and tenancy of a 
house is that made by S. 11 of the 
Tenancy Act 1920. That is the only 
provision I have ever heard cited as 
limiting a Hindu woman’s power to sur- 
render an occupancy liolding inherited 
from a male. 

But that section says nothing about 
her rights as a itenant ; it merely says, 
in its effect on such a case, tliab the 
tenancy shall pass on her death to her 
husband's heirs and nob to her own. A 
tenancy, like any other contract, is 
personal and without S. 11 the unoxpirad 
berm of any tenancy held by a Hindu 
woman would pass on her death to her 
own hoir.s, however she acquired it. S. 11 
alters that in respect of an agricultural 
tenancy acquired by inheritance from a 
male, and makes it pass to the heirs 
of the male instead of her own. Bub it 
alters nothing else, and she has the same 
rights in respect of the contract of ten- 
ancy while it exists as if she had made 
it herself with the landlord. The words 
of the section show very clearly that its 
scope is limited to the way in which 
occupancy rights are bo pass. 

Another conclusive argument in sup- 
port of the absolute right of surrender 
in such cases is to ho found in S. 3/!) of 
ftho Tenancy Act. If there were no such 
right, the tenant and landlord could 
attain exactly the same result if the 
holding were left fallow and the rent loft 
^njiaid tor a year and the tenant wore to 
go to anobl^or village at the end of the 
year ostensibly hut not necessarily in 
fact wibliout any intention of returning. 
She might wi«h bo resilo from her agree- 
ment later, but her application for re- 
instatement under S. 3f) would inevitably 
fail because it would he clear that she 
did intend to abandon the holding. The 
satno thing could he done under S. 35 


% 

(4) of* the Act I of 1898, by what was 
called "implied surrender” ; that took 
two years, but it did not require the 
intervention of a revenue officer nor the 
absence of the tenant from the village. 
It is impossible to suppose that the Legis* 
lature intended to restrict the power to 
surrender directly, and yet provided 
this very simple way of evadin'^ that 
restriction. 

Regarding the matter from the point 
of view of the landlord, the reasons 
for holding that such a surrender can be 
made are also strong. IE it could not, 
then a contract of perpetual lease het* 
ween him and a Hindu tenant who died 
leaving his wife or daughter or mother 
as his only heir could only be cancelled 
with the joint consent of the tenant at 
the time and the reversionary heirs of 
the last tenant. That would mean that 
by the death of the other party to the 
original contract the landlord would be 
deprived of no small part of his rights 
under it. The words of S. 11 of the 
Tenancy Act as they stand can not be 
read as bringing about any such result, 
nor can they have been even intended to 
do so. 

As Drako-Brockman, •!. C., said in 
Dajiha v. Raohunath (2) such an inter- 
pretation of tiie law would also mean 
that 

a landlord might have to deal with a rever- 
sioner’s claim as much as a century after the 
death of the tenant from whom descent should 
be traced : take for instance the case of a tenant 
who leaves a girl-widow and an infant daughter, 
the women succeeding one after the other and 
the daughter surrendering at the very close of a 
long life. 

In Speaking of a century the learned 
Judicial Commissioner sooms to have 
added the two concurrent lives together ; 

Id is hardly likely that the infant 
daughter would live for a hundred years. 
But the argument is equally sound if 
we substitute half a century or three 
quarters of a century for the period 
mentioned. It becomes stronger if we 
take tlio case of a female heir to a 
tenancy surrendering it at the beginning 
of a long life. 

I am in entire and respectful agree- 
ment with the decisions in the two cases 
discussed. Tlioy are nob in conflict, as 
has boon explainod, with the actual deci- 
sion in Wasudf.o v. Bhiioa (3) or with 
that in any of the cases there mentioned. 
Mach of those cases deals with the 
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passing on the death of a ‘Hindu woman 
of a tenancy inherited by her from a 
male and still held by her up to her 
death, not with her rights and liabilities 
in respect of it during her life. The ap- 
peal will be dismissed and the appellants 
must pay the whole of the costs of both 
parties in all three Courts. The pleader’s 
fee in this Court will be fifty rupees. 

• Appeal dismissed. 
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Findlay, J. C. 

Usman yiiija — Applicant. 

V. 

Amir Miya — Opposite Party. 

Misc. Petition No. 84 of 1926,- Decided 
on 30th November 1926. 

Criminal P, C.,S. •')22 — Order of ratoralion 
within one month of dlimissal of rei iuon from 
conviction is valid. 

Where appeal was filed against conviction to 
the 1st clasj Magistrate, but was dismissed and 
then a revision was made to the High Court 
against the conviction which was also dismissed 
an order of restoration passed bv the High Court 
within one month of the date of di.smissal of re- 
vision is valid. [p ^31 q -2] 

Manor nllcat — for Applicant. 

V . R. Pandit — for Opposite Party. 

Order. — The only point I am con- 
cerned with in this application is whe- 
ther this Court can or should now pass 
an order under S. 522, Criminal P. C.. 
putting the applicant in possession of the 
house. The revision application of the 
non-applicant was dismissed by my learn- 
ed predecessor, Kotval, O. J. G.. on the 
30bh of October last. Tlio applicant’s 
]) 0 tition now is that tlio findings of both 
tlio lower Courts show tliat he was dis- 
possessed by the non-applicunt oitbor by 
“criminal force” or by a show of criminal 
force. 

On behalf of tho non-a{iplic:int it has 
boon urged that tlioro has boon no find- 
1*^0 by tlio lower Courts in connexion 
witli the quGStioM of criminal force or 
show of crimioal force and I have boon 
roforrod to tlio decisions in llhaijhat 
Shahav. Sadioue. (htaf/ar {i), Sadasib 
Mandal v. Emperor (2), Patakafu Patti, i- 

(U riOl-2] 39 Cal. 10.50^10 I. C. I7<;=ir. C. 

(J) [1014] IH c. W. N. 11:10-20 I. C. IQs. 


vadu, In re (3), Ghuraman v. Ramlal (4) 
and Mohiiut Ln:hmi Dass v. Pallat 
Lall ( 5 ), in this connexion. These cases 
are ail authority for the proposition that 
a iierson, in whose favour an order under 
S. 522, is made, must have a finding in 
his favour tliat be was disjjossessed by 
the use of criminal force. It is pertinent, 
first of all, to point out that all those 
decisions have reference to the old Cri- 
minal P. C., whereas an important am- 
endment has been introduced in the new 
section. It is clear on -the findings of 
both tho trying Magistrate and the 
Magistrate, 1st class, that what tho non- 
applicant did in this case was to break 
open the lock of the complainant's house, 
to throw out all the property belonging 
to him therefrom, and to put a lock of 
his own on the house tlioroafter. The 
evidence on record leaves nob tlio sligdit- 
ost doubt to my mind that in this case 
tho olomonb of criminal force used to a 
person within the definition contained in 
S. 349. I. P. C . was psesent. Nob only 
the statement of tlie complainant him- 
self as a witness, hut also those of Nanhu- 
heg (P. W. 2) and Inderslia Daoo (L*. \V. 3) 
clearly show tliat tho element of criminal 
force to a person was present and, in 
those circumstancGs, on tlie findings 
arrived at by tho lower Courts the case 
certainly to my mind comes within tlie 
purview to S. 522. 


hven so. however, tho further nuosbioii 
remains as to whether this Court .should 
at tlio stage that has now been reachcih 

pass an order in favour of tlio applicant! 
It lus boon urged on behalf of the non- 
applicant that the present application has 
been made too la^o and should have been 
preferred in either of the two lowir 
Coni-ts. Un.le.- S. 522, howove,-, an 
option H left to the Court to pas<, an 
order thoronndor witluri a month of tliei 
date of tho conviction. 1 ti the present 
instance, the d ismissal of the appeal by 
the 1st class Magistrate did not end 
matters, as the non-ai)plicant applied for 
revision to Kotval, O. J. C. No notice 
was issued to the non-aiiplicant in that 
case and tho application for revision was 
summarily dismissed. The apjilicant has 
filed tins present application withir •». 
month of tlio date of Kotval, O -7 c'* 
order, a.id I am disposing of it witliin tho 

(3) tl002J 20 Mud. 19. ’ . 

o! w] ^ 'V. N. ,0. 
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said month. In all the circumstances of 
the case, the ends of justice would seem 
to require that the applicant should bo 
replaced in possession of the house in 
question and I pass an order accordingly 
under S. 522, Criminal P- O.* 

D.D. A pplication allowed. 

A. I. R. 1927 Nagpur 132 
Findlay, J. C. 

Atmaram — Purchaser — Appellant. 

V. 

Ganpati and others — Judgment-debtors 
• — Respondents. 

Second Appeal No. 136 of 1925, Decided 
on 8bh December 1926, from the decree 
of the Dist. J., Nagpur, D/- 3rd Docombor 
1924, in Civil Appeal No. 1G6 of 1924. 

id) Civil P. C.,0. 21, Rr. IQ and 53 — Assignee 
of holder of attached decree is aho entitled to 
take onl execution under R. 53. 

Tbo word? “his ju<3gment*dobtor” ia R. 53, 
O. 21, Civil P. C., arc o-iuivalont to "the holder 
of the attached decree,” and the assiguoe of the 
holder oc such dectcj must, having rog trd to the 
morn general provision of R. IG also be entitled to 
take out e<ticalion under R. 53, (P 133 G 1] 

(ft) Interpretation of statiitcs-^Provisions f»i a 
statute should be construed so as to harmonize 
with each other. 

In interpreting didcront provisions of a statute 
every attempt should bo made to avoid inconsis- 
tency i:i the mcaniug. [P 133 O 1] 

V. V. Bose — for Appellant. 

M. R. Bohde — for Rospondonta 1 and 2. 

Judgment. — The facts of this case 
have boon carefully and succinctly stated 
in tlio judgment of the learned District 
•Tudgo and it’ is unnecessary to repeat 
tliem here. After Balaji’s death, the 
name of his widow, Sita, was substituted 
as dccrGO'holdor on 14th July 1923 in 
rosjiect of Balaji's decree against Tan ha, 
Wasudeo and Tukaram obtained in Suit 
No. 231 of 1921. Two clays later, viz., 
oti 16th July 1923. Mt. Sita assigned this 
ii') favour of Atmaram, the piesent 
appellant. On 28th July 1923 Atmaram 
applied for substitution of his name in 
place of that of Mb. Sita in the execution 
proceedings. Notice issued to the fcliree 
judgment-debtors and the case was even- 
tually hxod for 25bh August 1923, 

.Meanwhile, a suit (No. 1G8 of 1923} 
hail boon filed by Ganpati, the son of 
Dooba, and Kashinath against Mt. Sita 
in respect of a bond oxocutod by Balaji in 


1921 io favour of Dooba and Kashinath*. 
An ex-parte decree was obtained on 205h 
September 1923 for Rs. 276-11-0, execution 
to bo taken out of tbe assets of Balaji in 
the widow’s hands. Five days later» 
these decree-holders applied for execution 
of their decree by tbe attachment of 
Balaji’s decree referred to above, and tba 
attachment was effected on 28tb Septem- 
ber 1923. Meanwhile, in the course of 
the execution proceedings under Balaji’s 
decree, Atmaram objected to the attach- 
ment and contended that, in view of tho 
assignment of tbe decree in his favour by 
Mt. Sita prior to the attachment of the 
decree by Ganpati and Kashinath, he 
was in the stronger position. Ganpati 
and Kashinath, on the other hand, alleged 
that the assignation was a bogus one 
and the first Court upheld this allegation. 
The learned District Judge, however, on 
the case coming before him on appeal, 
did not consider it necessary to go into 
tbe question of whether the assignation 
was a valid one or not. Following an 
unreporbed decision of the Madras High 
Court, which is quoted in his judgment, 
ho hold that under O. 21, R. 63, Civil 
Procedure Code, an assignee of a decree- 
holder does nob stand in the same posi- 
tion for purposes of execution as the 
decree-holder himself. He was of opinion 
that under the rule quoted, only the 
decree- holder of tho atoached decree or 
tbo attaching creditor can take out exe- 
cution bhorounder and that tho assignee 
of tho holder of tho attached decree can- 
not do so. In this view of tho Jaw, the 
learned District Judge did not find it 
necessary to go into the question of fact 
as to tlio real or fictitious nature of the 
assignation and dismissed tho appeal of 
Atmaram. 

I may at once say lioro that tho second 
unreported decision relied on by the 
learned District Judge was quite inap- 
posite for tho simple reason that it had 
reference to S. 273 of the old Code of 
Civil Proccduro 1882, in which the words 

his judgment-debtor *’ did not occur 
at all. 

Wo have hero an apparent clash bet- 
ween R. IG and R. 53 of O. 21, Civil Pro- 
coduro Cade. Tbe former rule lays down 
that tho assignee of the interest of any 
dccroo-holdor may a]jply for execution 
and tbo decree may bo executed in the 
same manner and subject to tho same 
conditions as if the application wer® 
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cnado by sxich decree-holder. On the 
other hand, the learned District Judge, 
following the unreported decision ha 
has quoted, has held that R. 53 enjoins 
stay of execution of the attached decree 
until the Court which passed the decree 
sought to be executed cancels the notice 
of attachment, or the holder of the decree 
sought to bo executed or his judgment- 
debtor applies for execution. For my 
own part, with all deference to the 
learned Judges, who have decided the 
case referred to I am wholly unable to 
understand why in R. 63 it should have 
been necessary specifically to mention 
.the assignee of the holder of the attached 
decree as entitled to execxxte it also i^n 
view of the more general provision con- 
tained in the first clause of R. 16, a pro- 
vision which entitles the assignee to 
■execute the decree in the same manner 
and subject to the same conditions as the 
'Original decree-holder. R. 53 is an ad 
hoc provision dealing with a particular 
'Contingency and it would seem to me 
that the Legislature in framing it had 
•not in view the possible jdifliculty which 
might arise in interprotvng it in relation 
to the contingency of assignation of a 
decree dealt with in R. IG. This being 
[so, the rule of interpretation to bo applied 
is that every attempt should be made 
to avoid inconsistency in the meaning of 
an Act. Hero, on the view taken hy the 
lower appellate Court, the more gonoral 
provision contained in R. IG is curtailed 
in its operation by the construction the 
learned District Judge has put on R. 53, 
That curtailment is only hy implication, 
and had it been delihorate I should have 
expected to find iji R. IC some such pro- 
vision as “may ho executed, save as 
o^ided in 11. 53, in the same manner and 
subject to the same conditions.” The words 
‘underlined {here italicized) are my own. 
The words “his judgment-debtor” in R. 53 
seem to be a mere matter of nomencla- 
ture equivalent to the holder of the 
attached decree, and if this is admitted it 
s<H'm3 to ino unquostionahle tliat the 
assignee of the holder of such decree, 
must, having regard to the move general 
provision of R. IG. also ho entitled to take 
out execution under R. 53. 

Assuming the assignment to bo valid 
Mb. Siba obviously cannot execute the 
decree in Suit, No. 231 of 1021 under 
R. 10. Atraaram is now her represen- 
tative and is entitled to take her place 


and to execute the decree as she could 
have done. This being so Ido nob think 
that for him to claim priority, there was, 
in reality, any necessity for specific men- 
tion of the assignee of the holder of the 
attached decree in R. 53. 

I am, therefore, of opinion that the 
view taken by the lower appellate Court 
is incorrect. Its judgment is reversed 
and the case must go back to that Court 
for determination of the validity or in- 
validity of the assignment in favour of 
Atmai'am. Costs incurred in the appeal 
will follow the event. 

J-V. Case remanded. 
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Hallifax, A. J. G. 

Bahoran and others — Defendants — Aj)- 
pollants. 

V. 

Chandandhar and others — Plaintiffs — 
Respondents. 

Second Appeal No. 333 of 1925, Deci- 
ded on 8th Nov'ember 1920, from the 
decree of the Add). Dist. J., Bilaspur, 
D/- 14bh April 1925, in Civil Appeal 
No. 1-10 of 1924. 

(a) Tort — Conspiracy to covimil — Every cons- 
pirator Is liable U'hcthcr the tort is committed by 
him personally nr not. 

Where there is a couspirsicy to commit a tort 
all conspirator‘s ar-s liable, even though some of 
them might not have actually clotio the act. 
The i>ersons aetu.tlly doing the act will bo 
deemed to act as agents for the re-st. IP i;i4 C Ij 

{b) Tort — I.egal repre.'.entativca of a tort-fea- 
sor are not liable unless benefited by the tort. 

I egal repre'.ont.ativcs of a tort-feasor aro not 
liable ir. damages f<ir the tort unless it bo ^llown 
that they benefited by it. [P 131 C 1] 

G.Ii. Deo, ,4. Bhaffirant and S. A. 
Ghadr/e — for Appellant. 

Yadaorao lilia/fdikar — for Respon- 
dents. 

Judgment.-- The only contentions in 
the petition of appeal to this Court are 
that tho finding as to tho number of 
trees cut and their value is wrong, mak- 
ing tho number too great and tho value 
too high, and that there could not bo 

a joint decree against all the appel- 
lants.” Tho first contention was express- 
ly wilhdrawn, and tho second was nob 
argued. In its place was substituted and 
argument to tho effect that the decree 
should bo passed against only thoso of 
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the defendants who wei*e proved to have 
taken an actual part in the cutting of 
the trees. Tliey all conspii'ed to cub the 
trees, and if some of them gob the cut- 
ting done by the others they would sure- 
ly be just as much liable as if each of 
them had sent out a servant to do his 
ipart for liiin. It may be mentioned also 
that the plea is hardly a wise one 
to take on behalf of all the defendants, 
when it is admitted that some of them 
are liable : each of those who are liable 
is altruistically asking for an increase of 
his own burden. ^ 

Tlie plea taken on Ijelialf of two of the 
• twenty three appellants is sound, as far 
as it goes, l)ut its success has no appre- 
ciable result. It is proljably for tliat 
reason that the respondents admitted its 
validity, thougli it is raised for the first 
time in this Court. Ujiyar one of the 
original defendants died during the trial 
of the suit, and Ids two sons iNlanyar and 
Afandal were made defendants in his 
stead. They are nob liable in damages 
for their fatlier’s tort unless it is shown 
that tlioy bonofitod by it. The decree 
|of tlio lower appellate Court will accord- 
(ingly bo moditiod by the removal of the 
Inatnes of Manyar and Mandal from the 
list of persons rosponsible for the amount 
of the dam vges.. leaving the other twenty- 
one a]>pjllants jointly and severally ros- 
))0’isililo. Those twenty-one appellants 
will also jiay all the costs of the respon- 
dents iri tills appeal. 

J.v. Decree moiHiicd. 
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Ye-ih'iyt^ii /^ao and others — Plaintiffs 
— Apiiollants. 

V. 

Mt. Titls'ihiii — i.)ofondant — Rospon- 
dont. 

Second Appeal No. .331 of 1924, De- 
cided on 8(ih November 102C>, from tho 
decision of the Dist. J.. Hoshangabad, 
D/- 2btb April 1923, in Civil Apeal No. 
92 of 1923. 

(ni Ifindu Law — Widow — Alienation — To 
di.'iiKn'^n tifi/h proof of Ic'jal ncca'iUp con-icnt of 
all exislhig reversioners be 57*0 

Tbo revorsi(jncrs’ consent take tho place or 
dispense with pr<Jof ol legal necessity in support 


Tctlsabai (Kinkhede, A. J. C.) 1927 

^*^^“Sac6ion, must be the collective assent of 
all such reversioners as are entitled to coasenfr 
to lb : 42 Mad. 523 (P, C.), Foil. [P. 1S6, 0. 2] 

(b) W alver — Omission to do an act not obUffa’ 
*t>ri/ for a time short of statutory limit does not 
constitute waiver. 


From a failure to do an act which one ia 
under no legal obligation to perform no legal 
ipfereuce of waiver or abandonment of. his 
tights can be drawn against a claimant who 
remained inactive for a time short of the statu- 
tory period prescribed by law for the enforce- 
ment of his rights. [p. 137, 0. 1} 

{c) Hindu Law— Widow — Alienation — Cow 
sent by a reversioner does not bind his son who- 

ta/ces in his own right. 


*’6''‘Jr.‘»ioner does not claim through an- 
other, and the estoppel by consent raises only 
i,P'^*'sonal bar against the consenting party. 
Therefore consent by a reversioner does not bind 
his son who gets the estate in his own right. 

[P, 137. C. 21 


B. K. Bose — for Appellants. 

M. 2i. Bobdc — for Respondent. 

Judgment. — One Buddhu was the 
osvner of the property in dispute. He died 
several years ago leaving behind three 
sons Mukunda, Munda, Lilloo. The sons- 
separated and tho property in suit fell 
to tho share of Mukunda on whoso death 
his son Sitaram succeeded to tho inheri- 
tance : Sitaram died in 1865 leaving be- 
hind two widows Mt. Godba and Mb. 
Mankuriya. Mt. Godha subsequently died 
and thus Mt. Maokuriya was the solo 
surviving widow in whom tho whole 
inheritance vested. She died in 1920. 
At her death Plaintiffs Nos. 3 to 12 
became tho actual reversioners to 
the estate. They have brought this suit 
to recover possession of the property 
from tho defendants alienees who for- 
closed tho same in 1900 Exhibits D-1 
and 2 on tho basis of a mortgage deed of 
1890 Exhibit P- 10, which is cliallonged 
on the ground of want of legal necessity. 
PlaintiHs 1 and 2 have joined in tlie 
sale as assignees of a moiety from the 
rest of tbo plaintiffs. The defence is 
that tho mortgage was supported by 
legal necessity and was further con- 
sented by one Koshao the father of 
Plaintiff No. 12, and that Plaintiff No. 
12 was estopped from asserting his claim 
to avoid tho mortgage owing to his 
father’s uonsont. 


At to tho Tc-st of the plaintiffs’ right 
to sue was denied on the ground that 
they wore not the reversionary heirs of 
Mukunda. As many as 15 issues were 
framed, on 9th September 1922 by Mr. 
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Ghoubal, Sub‘Judge and Mr. Mohgaonkar 
added ona more issue No. 16. The latter 
Judge tried the case and dismissed the 
suit holding that plaintiffs had no right 
to recover the property as the mortgage 
was for legal necessity and the consent of 
Keshao was binding on his son Plaintiff 
No. 12, and showed that the transaction 
w^s unimpeachable as a whole at the in* 
stance of the rest of the Plaintiffs Nos. 3 
to 11 even though they had proved their 
relationship and rights as reversioners of 
Sitaram's estate. The first Court’s 
findings on the question of legal neces- 
sity are principally incorporated in para- 
graph 18 of the judgment wherein the 
decision on Issues 8 , 9 and 10 which 
deal with tliat quo.stion is given. Against 
this dismissal of tho suit, tlio plaintiff's 
filed an appeal to the lower appellate 
Court, but tliat Court recorded a final 
judgment endorsing tho views of tlio 
lower Court and ultimately dismissed 
the appeal. Houco this second appeal by 
the plaintiffs. 

I think this appeal must succeed. An 
oxatxiination of tho pleadings of tho 
parties discloses that tlie defendants had 
gone to t)io length of denying tho rela- 
tionship of Plaintiff s 3 to 10 with Sita- 
ram the deceased husband of Mt. Manku- 
riya the alienor. Both Courts have concur- 
rently hold that they have established 
their genealogical tree and tliat they 
are tho nearest rovorsionors to tlio 
estate. One of the sons of Keshao had 
nob joint'd in tho suit. Tho suit was 
therefore confined to tho G'Tths sliaro 
out of tho 8 annas share of tho village 
and half tho entire fields. 

About tho year 187.3 Mt. Mankuriya 
sold half tlio village for no legal neces- 
sity. She had also turned out nnchasto 
and thoroforo tlie then existing five rover- 
sionary hoirs — Nainlram, Soma, Pandam- 
sing, Shiaie and Kosho insitnted two 
suits, Kos. i6'73, l''/7(5 respectivoly 

against Mankuriya and her alionoss 
.Anna and Padali Tlxhihit P-2. Tho 
grandsons of Soma and tho sons cf 
tho rest of the plaintiff's to those suits 
aro parties to this suit. Tlio lirst 
was a suit for possession on the ground 
of hor unchastity and tho second was 
for I'.voiding tho sale. Tho first claim 
was disuiisso 1 Kxhihit P-1, whereas in 
tho other suit a docroo doclaring tho 
alionation hy way'of sale v.iid beyond Mt. 
Minkuriya’s lifetime was passed Exhibit 


P-2. Tho appeal prefei'red by the alie- 
nees against the decree in Suit No. 13/76 
was dismissed on 29th August 1876, Ex- 
hibit P-3. 

Thereafter twenty years elapsed and 
the widow again alienated the re- 
maining moiety of the village by mort- 
gaging the same to Defendant No. I’s 
husband, Matandin. The absolute oc- 
cupancy fields were also comprised in 
the mortgage. The specific allegations 
on which the defence of legal necessity 
was based were that the money was 
wanted for payment of revenue and 
rent, and for cultivation and purchase of 
bullocks. The mortgage was therefore 
said to bo binding on the reversioners if 
any and so far as Plaintiff No. 12 Ram- 
prasad was concerned, it was contended 
that his father Keshao's consent bound 
him and disentitled liim from claiming 
to assert his reversionary right to the 
property in suit. My object in setting 
out these pleas of legal necessity and 
consent is to show that they have ab- 
solutely no roforonco to tho grounds on 
which tlie Courts below havo based 
their findings as to tho binding character 
of the mortgage. TIio dofonclants hav- 
ing denied tho relationshij) of the Plain- 
tiffs 3 to 10 it did not lie in their mouth 
to assort that they hy their silence and 
long inaction acquiesced in the transac- 
tion of mortgage and must therefore bo 
presumed to havo implic<Uy assented to 
it. 

Thovo is also no manner of a sufigo^i’ 
tiot) ovoii tliat tho purposes for which 
tlio dofendaiibs now allege tho debt was 
incurred were then disclosed, but wore 
omitto<l from tlio mortgage deed either 
i nadvortently or through mistake. The 
husband of Mt. Mankuriya had died in 
ISfij and tho iiKjrtgage in suit was execut- 
ed in 1896 i. e., nearly 31 years after the 
husiiand’s death and there is not a shrt:d 
of any plea or proof that tlio husliatul 
had loft any debts to pay or that tho 
widow had continued the husband’s 
borrowings for any purposes of legal 
necessity. Tho iustifying eause for tho 
mortgage liad thoroforo to ho found out 
on tlio stale of aff airs existing IbOG 
and n-)*; with roforonco to tho conditions 
obtainin'; in Sitaram's lifetime prior to 
i 860 or ho sn jiplemented by or interpreted 
with reference to tho state of inaction on 
plaintiffs’ part (as contrasted with tho 
activity of their predecessors in interest 
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in 1873*76), since 1900, when the morb* 
gagee entered into possession. And still 
the •Courts below have based their deci- 
'Sions on these extraneous and remote 
circumstances which, in the state of the 
pleadings, can have absolutely no bearing 
On the merits of the plaintiffs’ case but 
are absolutely outside the pale of legal 
proof of legal necessity. 

In paragraph 18 of the trial Court’s 
judgment four main circumstances ^v 6 r 0 
relied on to support the finding of legal 
necessity : (i) the concurrence of Keshao, 
one of the plaintiffs in the suit of 1876 
coupled with the fact that he was a co- 
defondant in the mortgage suit, was said 
to have raised a very strong presumption 
that tlie mortgage was for purposes bind- 
ing on the reversioners; (ii) the fact that 
the other reversioners did not sue for 
■declaration as they did in the case of the 
ailienation of 1873 also was said to have 
supported the presumption; (iii) that 
besides this presumption there was some 
■evidence on record from which it might 
be gathered that there 'was necessity for 
the mortgage ; amongst such evidence it 
apjiear.s the Sub-Judge relied on an in- 
ference drawn from the circumstance 
that Sibaram used bo borrow loans carry- 
ing interest at Re. 1 or Re. 1-8-0 per cent, 
per mensem during his lifetime when he 
held the whole property, that the income 
svas insuniciont to meet expenses, much 
more so would be the case when the 
widow liad only half the village and 
lands after the alienation of 18'73 and 
therefore concluded that “it was probable 
that there may ho necessity for the mort- 
gage in 1896.” rio also took stock of the 
plaintiffs’ rebutting evidence and finding 
that there was none held that the mort- 
gage and the decree was binding on the 
plaintiffs. 

.Since these very conclusions have boon 
practically confirmed by the lower appel- 
late Court the learned advocate levelled 
his attack against them. I therefore pro- 
ceeded bo consider thorn. 

Rvory one of the facts relied on by the 
Courts below is hardly sufficient to give 
rise to the conclusion of the existence of 
legal necessity for the mortgage whether 
you consider it singly or all of them 
collectively. The concurrence of one of 
ecveral persons could nob take the place 
of coucurronco of all such persons as aro 
intorcsbod in quarrelling with the trans- 
action as repeatedly hold by their liorj? 


ships of the Privy Council in Debt Prosad 
y. Golab Bhagat (1), accepted as good law 
in Bangasami Gomidan v. Nackiappa 
Goujidan (2). The assent of the kindred 
must be of ail those who at the time con- 
stitute the reversion. In short if the 
assent is to take the place or dispense 
with proof of legal necessity in support ol 
the transaction, it necessarily follows it 
must be the collective assent of all such 
kindred as are entitled to contest it. 
The consent to be evidence of propriety 
must therefore be the consent of all the 
than existing reversionary heirs. If such 
consent is not secured, but only a frac- 
tional body of reversioners shows its 
concurrence, the necessary legitimate in- 
ference is that the assent may according 
to the circumstances of the particular 
case, give rise to a very very weak pre- 
sumption and may not lighten the burden 
of proving legal necessity. 

In short, the assent affects the quan~ 
bums of proof needed, and does nob dis- 
pense with it altogether if it is nob of 
the whole body of reversioners, to support 
the transaction on the ground of legal 
necessity. The learned advocate argued 
that the assent of one is no evidence 
against the non-assenting reversioners 
and therefore the finding may be ignored 
as based on no evidence. This may be a 
plausible argument in an extreme case 
but I do not think I can subscribe to such 
a broad propesition as that. What degree 
of weiglit is to be attached to such assent 
must always vary according to the circum- 
stances of each case. It cannot be 
altogether ignored but must have its duo 
weight in the scale of preponderance of 
evidence. I cannot, however, help re- 
marking that if it bo unsupported by any 
other circumstances, it may not be quite 
safe to rely upon such a flimsy basis to 
deprive the actual reversioners of their 
inheritance. Tlie first circumstance it, 
will thus bo seen, does not altogether 
debar the plaintiffs from suing for relief. 

As to the 2nd circumstance, namely 
the inaction of plaintiffs since 1900, when 
the mortgagee entered into possession as 
contrasted svith the activity of their pre- 
decessors in 1873-76. Suffice it to say it 
is ono of the weakest arguments that one 
conass across. The lady survived the 

(1) [1913] 40 Cal. 721=17 C. L. J. 499=19 

I. G. 273=17 O. W. N. 701 (P.B.). 

(2) [1919] 42 Mad. 523=50 I. O. 493=16 I. ^ 

72 (P.C.). 
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ioi*eclo3nro for 20 year? aud the plaiabliTs 
were helpies^they co’ild not do anything 
during her lifetim? boyoni gobbing the 
mortgage or the foreolo^nro decree in- 
operative beyond blie lifotimo of the 
widow. But the lower Court? themselves 
admit that they were not bound to sue. 
[f this was so, then from a failure to do 
an act which one is under no legal obli- 
gation to parform no legal inference of 
.vaiver or abandonment of his rights can 
bo dra%vn against a claimant who remained 
inactive for a time short of the statutory 
period prescribed by law for the enforce* 
■ment of his rights. Moreover, there is 
yet no law which says that a Hindu 
widow's alienation, if nob impeached by 
-ft suit within 6 years of its execution will 
bind the presumptive or even the actual 
reversioner. The law cannot be so un* 
just to ioxpecbant heirs. The word ‘obli- 
•gation' as defined in tlie specific Relief 
Act connotes a legal dtity bo do or nob to 
do certain -things. The mere circum- 
stance that their predecessors were very 
active in 137.d-76 affords no justification 
for drawing the conclusion that plaintiffs 
lost their rights by their inaction or that 
the so-called presumption raised by the 
consent of a single reversioner gains any 
flbrongth so as to disentitle tlie actual 
reversioners from asserting their legal 
rights when the right moment arrives. 

The 3rd circumstance is as weak as the 
rest because of tho non-specification of 
bho so-called other ovidenco, for which I 
searched in vain throughout tho record. 
The more circumstance that the husband 
had during his lifetime Isorrowod on 2 or 
t3 occasious loans at Ro. 1 or Re. 1-8 0 per 
cent, psr mensem would nob lend any 
support to the mortgigo, by his widow 
31 years after his death, Tho husband 
may have had somo tirgonb neod for 
these borrowings. It is nob tho dofen- 
danb's case that tlie liusbanl loft any 
debts which tho widow had to liquidabo 
and that her income wliich sh-o re laced 
by her own itnpropor action of alienating 
half tho estate in 1873, was iasulficienb 
to meet her needs and th(3refora she was 
required to borrow money on th-e secu- 
rity of tho moiety loft with her. Tliora 
is abiolutoly no reliable proof on record 
to prove tho purposes for which the 
m mey wis allog k1 to have been berrowol. 
flad there b ion s ):ne recitals in tho mort- 
gage deed I3<. P-LO as to tlies3 purposes 
fihore would luvebeou so ne justification 


to supply the missing links which time 
had obliterated as contemplated by the 
Privy Council decisions bearing on the 
point in Venkata Reddi v. Rani Saheba 
of Wadhiuan (3), bub thero is none. 

Where the party on whom the burden 
lay had failed to give any prima facio 
good evidence which would show that 
there must have existed legal necessity 
to borrosv on a mortgage of bho property, 
I cannot understand how the i^arty im- 
peaching the alienation could be blamed 
for nob finding any evidence to prove 
want of legal necessity. Tho case has 
been decided on wrong principles, and 
tho alienation must therefore bo set 
aside. 

In this state of the facts, I am nob 
prepared to give to the alienee the 
benefit of the very very weak circum- 
stance of consent by one of several rever- 
sioners 30 as to override the i)lainbilf3' 
right to succeed bo the estate after tho 
death of the alienor. To accept s^ich 
consent as ample proof of legal necessity 
is bo enable one of several persons entitled 
to contest ati alienation to sign away be- 
hind their back the rights of tho rest of 
the body of reversioners inspice of the 
fact that they never actively encouraged 
the alienee to onbor into the transaction, 
or aflirmod bho same in such a manner 
as to leal him to belief that this had 
been rendered secure against all future 
attack when the succession c^uLl open 
out on tho widows’s death by bho consent 
ofonsofthom. This clearly osbal)lishos 
that fclie alienation does nob bind the 
Plaintilfs 3 to IL on any account. 

The only point now remains is whether 
Keshao s consent precludes his son from 
suing to claim the inheritance. Since 
one reversioner doe } not claim tlirough 
another, and hlio estoppel by consent 
raises only a personal bar against I ho 
consenting party and since that bar ha^ 
died with tho death of Kushao a’ld can- 
not survive as against his sous win) get 
tho estate in their own right. I see no 
valid reason for holding Plainbilf No. 12 
diseubitbod bo claim the relief of possession 
proportionate to his share. There is 
ample authority for this view wliich 
nools no spooilio mention as bho proposi- 
tion is so very plain ani obvious. I 
t here fore uphold his claing as well. 

(3) [1920) 13 Mad. 54L=j5 I, 0. .933=17 I N 

0(1>.C.), rs. 
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Tho appeal therefore succeeds and the 
decrees of tho Courts below are reversed 
and tho plaintiffs’ claim is decreed with 
costs against the defendant-respondent 
who will pay the costs of both parties 
in all the three Oourts. 

G.15. Appeal allowed. 
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IIalufax, a. j. G. 

litimlal — Defendant — Appellant. 

V. 

Nar-n/aiifiio and others — Plaintiffs — 
Respondents. 

First Appeal No. 31) of 11)2G, Decided 
on I8th November 1926, from the decree 
of tho Suh-.J., 1st Cl., Harda, D/- 26th 
April 1926, in Civil Suit No. 23 of 
1923. 

{n) Tr/ms-ferof Properly Act, S. 83 — Mori- 
gayee rcfu'ies tender xvitlKiut assigning reason or 
staling exact dues — Tender is valid. 

Whe-re a mortgageo refuses a tender by tbo 
mortgagor of mortgage money, which is only a 
little less that) the amouut alleged to be actual- 
ly due, without assigning any reason at all or 
without niaUio* any statement as to what 
the duc.s really are, the tender must beheld 
to b.J v.vlid. ■ [P 138 C 2] 

(6) Transfer of Properly .Act, S. 83 — Deposit 
and notice arc a clear den and for accounts tvhlch 
mortgagee in possesiinn must render under Cl.{g) 
of S. 70, Transfer of Property Act. 

The deposit and the uoticc under S. 83 must 
be regarded as a clear demand for a statement of 
accounts with which the mortgagee is bound to 
comply under Cl. (g) of S. 70. fP 138 C 2J 

(c) Trnn'ifvr of Property Act, S h4 — Interest 
eca-^es on morttiagce refusing tender tinder OS- 

Mortgagee’s refusal of tender of tbo mortg.igo 
mou' V bv niorlg.igor deprives him of all claim 
to intere;.t tberoaftor Cl* IdS 0 2] 

{<!) Mortgage^ Suit foi — Mcrtgagce in posses- 
sion must prove amount of mortgage money dtie 
and must disprove amounts alleged as naramna 
to iiha- 

in amortrtigo suit it is for tho mortyageo in 
rossus.-,ioii to prove the sums duo to h*m and 
also to disprove any atuounts that ho is aneg.ad, 
with any reasonable show of truth, to have 
received as iia/iraTia. [1* 133 G 1] 

G. L. Sabhed tr — for Appellant. 

V. Hose and fi. K. Bose — for Re5pon- 
dents. 

Judgment. — There is only one question 
for docision in the api>6al. and tliero was 
praol ii-ally nothing olso for decision in 
the suit in spite of tho twonty-ono issues 
frained. Tho (luestion is whether more 


or less than Bs. 825 in addition to tb& 
Bs. 7,000 due as principal was due on the 
mortgage on the 18th of May 1924. As 
the mortgagee in possession has steadily 
refused to give any accounts, and has 
even now put in statements that areim* 
possible to understand and have nof^ 
been proved, the decision of that ques- 
tion should be against him at once. But 
there is ample proof that tho amount du& 
was less than Rs. 7,825. 

The sum to be paid for redemption 
was Bs. 7.000 plus rental arrears on tho 
date of redemption minus any amount 
paid as nazarana during the period of 
the mortgagee’s possession. The mort- 
gagee's own statements come to this that 
the rental arrears in May 1924 did not 
amount to more than Rs. 870-3-9, of 
which most if not all have been recover- 
ed since then. As he refused the tender 
of Rs. 825, which is only Rs. 45-3-9 less, 
without assigning any reason at all or 
making any statement of what tho rental 
arrears really were, tho tender must be 
held to be valid. 

It is impossible to hold that a mort- 
gagee in possession can set the mortgagor 
guessing as to the income he has derived 
from tho property and can refuse his 
tender if it is below the exact amount, 
by however little. The deposit and the 
notice under S. 83 of the Transfer of 
Pro])orty Act must be regarded as a clear 
demand for a statement of accounts, with 
which tho mortgagee is bound to comply 
under Cl. (g) of S. 76 of the Act, but 
anyhow tho principle of that section 
wo lid make the tender of Rs. 7,825 in 
IMay 1924 valid, so us to deprive the 
mortgagee of any claim to interest after 
it was made, even if the amount actually 
duo to hiin was a little more than was 
tendered. 

lint it is very clearly proved that it 
was loss. On tho 27tb of November 1922, 
one Gangavam surrendered land to the 
mortgagee in consideration of the can- 
cellation of debts of the face value of 
Rs. 2,055 atid tho land was immediately 
leased again to Bliilca Rajput for a cash 
payment of Rs. 2,000. Witliout the 
strongest i>roof, and none of any sort is 
offered, it would bo impossible to suppose 
fcliat the actual value of the debts can- 
celled was as much as Rs. 1,955. Even 
if no more than Rs. 100 of it was irre* 
ccverable, the amount due on the moi’t' 
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gage in May 1924 is reduced to less than 
Rs. 7,825, to say nothing of interest. 

There is also another sum of Rs. 400 
paid as nazarana on the 2nd of June 1924 
against which there is no payment 
for the surrender to set off'. This is 
proved by the deposition of Phulchand 
Bania (P. W. 4) and Exhibit P-16. The 
payment was made shortly after the 
24th of May 1924, but it was before the 
30th of Juno when the mortgagee refused 
tlie sum tendered as insufficient. It was 
clearly much more than sufficient. 

There are other sums of nazarana for 
which the mortgagor ought to have been 
given credit, but there is no appeal in 
respect of the lower Court's omissioy to 
give it. Anyhow that Court’s decision 
that the mortgagee's refusal of the ten- 
der made in May 1924 dci)rived him of 
all claim to interest thereafter is obvi- 
ously correct. The docreo of the lower 
Court must however ho varied in view 
of the fact that the mortgagee is still in 
possession, though the amount decreed 
was paid to him on the 1 1th of October 
of this year. That exceeds the sum now 
due to him, and tlioreforo possession 
mnst ho d«diverGd at once, and the si:m 
to bo refunded must bo ascej’tainod in 
execution jjroceodings. 

The price of redoin]>tion is Rs. 7,0C0 
plus the amount of rental arrears on the 
date of delivery of j)Osse5sion minus a 
sum ofpial to compound interest at 74 
por cent. j)or aiiiinm on Rs. 7,000 from 
the I8th of May 1921 to the date of deli- 
very of possession and any amounts 
roci’ived as nazarana l»etwoen tliose dates 
and the costs of tlio mortgagor in both 
CovM’ts. It will ho for the mortgagee to 
prove tlio amounts of t.ho rental arrears, 
and also to disprove any amounts that 
ho is allogod, with any roasonahlo show 
of truth, to have received as nazarana. 

A decree will accordingly issue, in 
sui)orsossion of that of the lower 
Court, declaring that the moitgage has 
hoiu rodeeinod and ordering that the 
excess paid to the mortgagee shall ho as- 
certained in execution i)rocoedings and 
refunded to the mortgagor. 

Decree v>iriei/. 
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Mt. Kurshid Begum — Defendant — Ap- 
pellant. 

V. 

Abdul Rashid — Plaintiff — ResiDondent. 

Second Appeal No.315 of 1926, Decided 
on 2Dd December 1926, from the decree 
of the Dist. J,, Kagpur, D/- 28th August- 
1926, in Civil Appeal No. 4 of 1924. 

❖ (<i) Roitltulion of 'cotijugal rights — il/a7io- 
fnedan Law-— Even where validity of marriage 
is proved, reslilulion may be refused on the 
ground of even a reasonable apprehension of 
danger to the wife's health, happiness or life. 

In the case of-Mahomed.aiis a suit for resti- 
tution of coiijugal ri-’hts is in the nature of a 
suit for specific performiim-e, being founded on a 
contract of a marriage, which the Mahomedan 
J. iw regards as ;i civil on.*. Evoa, thi reforc, if 
the Validity of iho marriage b-i e-t:iblishcd, the 
relief of restitution of conjugal rights mav bo 
refuse.l on such grounds as that its enforcement 
would b; prejudicial or dangerous to the health, 
h.ippii.e^s or life cf the \%ife. (P. 141.C.2J 

Not only a defence of actual violence <.f such 
a character as to oJidangcr the wife’s health and 
safety or to render it unsafe for the \\ifc to 
return to her husband’s domain, but also of *• a 
reasonable apprehension of it ” woubl among 
them constittitc a valiil defence to a suit for 
restitution of coajugal rights. j^P. 112, C. IJ 

^*^(6) RestHultOfi of conjugal rights — Unit for 

Ileal object of suit is to corct wife's 2 ^ro 2 >erl y — 
Court v)iil not assist — .In?/ re2>rehensible conduct 
of huiband is' sujfficient for re/w'lng him restitu- 
tion — ^tahonted an I.av.\ 

If .a husbaiid'.s real object in suit g for reslitti-* 
lion of conjugal rights is to covet his wife's- 
property, a C< uit of jnstiee will not onct.urago a 
• •ovetous hu>haf<l by ..'Ubje<-ting liis wife's per.<ou 
t.i his lull ati'l ;.lis.>l ute control and forcing her 
to go under liis domain both physically and 'neu- 
tally. Any reprehensible conduct on #lie hus- 
band s part if properly provid tflords good ground 
for refusing to him the assistance of the Court 

iP. 11-2 C. 2]‘ 

^•{t) Hcstltiition of conjugal riuhls — Suit by 
hiisband—Long neglect on his is 

entitled to refuse to go to him. 

In a suit inr restitution of conjugal rights by 
husband, loi g utglcct < n plaintifi’s part is -.vuii- 
Cient to entitle the wire to refuse to go to him 
and r-h.* ns within her legal rights in denying tho 
plaintilt’s claim to restitution of conjugal right.s 
;is a^ain>t hor, I p^ 2 G. 2J 

ii/) nesUfufioH fff conjugal bu 

hi(^bnn<I — Mahomedan Law — Criminal 1 . C\ 

lb- I * 

The print-ipK.. that uhrre a wife is turned out 
or ill-tr.Mted so as to 111 iko it impossible for her 
to hv-.* with her husband, or where tho breach, 
between tbehu-bind and wife is irremediable so 
that it IS impossible for the latter to return t , the 
former after many yc.irs’ .separation without 

oadn g to fresh trouble and dispute, she is eii- 
ntled to inamtonancc by living separate from 
him applies equally to the case of a Hindu or a. 


•7. V. 
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Tkt.ihoineclAn whether the question arises under 
B. -4S8, Criminal P. C., or in a suit for restitution 
of conjugal rights : 170 P.L.R. 1914, Ref. 

[144, C. 2] 

W. JR. Piiranik, S. B. Mangrulkar and 
iS. T. Bhav6 — for Appellant. 

Af. B. Niyogif A. V, Kharc and W, B. 
Pendarkai — for Respondent. 

Judgment. — The facts of this case are 
given in suflicient detail in the first 
Court’s judgment. The claim of the plain- 
tiff-respondent Abdul Rashid, which was 
for restitution of conjugal rights against 
the appellant Mt. Khurshid Begum who 
is his wife, was decreed in the Court 
below. The appellant, therefore, moved 
this Court for discharging the decree 
directing such restitution. This Court 
by its judgment, dated 8th December 
1925, remanded the case to the lower 
appellate Court for finding on the follow- 
ing issues: 

(1) If a decree for restitutiou of conjugal 
rights is granted to tbo plaintiff respondent, is 
there likely to be danger to the life, health or 
safety of the dcfendaut-appellant ? 

(2) Is there any other reason why the 
Court should not cjccerciso its di.scretiou iu 
iavour of plaiutifi ? 

After remand fresh pleadings were 
■made and evidence adduced by both the 
parties. Tim learned District Judge 
decided huth the isssucs in the negative 
and came to tlio conclusion that there 
wore no good grounds for apprehending 
■danger to the life, health or property of 
itho appellant. 

The correctness of this conclusion is 
•challonged l)y the appellant in her memo- 
.vandum of objections. The gist of those 
objections is that the lower appellate 
Cou rt wiisconcioved the whole case and 
the oviclonco on record, allowed its mind 
to ho influenced by extraneous irrelevant 
matters, and made wrong assumptions 
not warranted by legal evidence, and 
that as the lower appellate Court has 
hold that the respondent covets the 
appjllant’s valuable pi*opeity, the only 
legal conclusion to ho based upon tlie 
■fact so found was that it would not bo 
•safe to grant him a decree for restitution 
of conjugal riglits, as such a decree, if 
granted, would not only deprive her of 
her valuable ])roperLy, but was likely 
to cndatigor her life, health and personal 
safety for the rest of her life. It is also 
urged that as the lower appellate Court 
•failed to draw this legal conclusion the 
docroo is nob binding on this Court in 
second apiJoal. 


At the very outset I must say that the 
District Judge, Nagpur, who decided the 
case after remand has gone off his way 
and allowed his mind to be influenced 
by evidence and circumstances which 
bad little or no bearing on the case, and 
belittled the importance of tbe plaintiff's 
conduct antecedent to the suit towards 
the appellant. He has failed to view the 
case in its right perspective, and conse- 
quently it has not received that attention 
at his bands with reference to tbe 
Mahomedan Law applicable to the parties, 
which it deserved : consequently his 
decision which is based more on conjec- 
t\ire than on legal evidence cannot stand. 
A careful study of the record shows 
thal^he has not grasped the intercon- 
nexion between the present litigation and 
the previous one relating to the property 
in which the appellant succeeded in 
securing a decree against her husband as 
regards her valuable property. Not only 
this, but he has failed to give full effect 
to the several directions and consider the 
various important matters to which the 
learned Officiating Judicial Commissioner 
had specially drawn the attention of the 
Court of first appeal in paras. 10 and 11 
of his judgment. I am thei'efore, con- 
strained to ignore liis finding as to tbe 
absence of reasonable apprehension and 
proceed to decide ihe case independently 
of such a finding. (After referring to the 
previous litigations the judgment pro- 
ceeded.) The defendant’s objection to 
the jurisdiction of tbe Nagpur Court to 
try her case having been disallowed by tbe 
Court by an order dated 29th September 
1923, she was asked to file her written 
statement on the merits, which she did 
on 22nd Cctober 1923. Her defence was 
that she was not the married wife of 
plaintiff, that she was not bound by tbe 
adverse decision in Suit No. 55 of 1915, 
and that it did not operate as res judicata 
in this case. She further pleaded in 
jiara. 4 that plaintiff was a man of no 
])roiiDrty and was entirely dependent for 
hi.s maintenance on his father, that 
plaintiff and his father and she herself 
were not on good terms, and that owing 
to the litigation it was impossible for the 
I)artics to live together as husband and 
wife. Sim asserted that she was ^ not 
willing to accept the marriage even if it 
bo lield to have taken place. In reply to 
these allegations the plaintiff in para. 4, 
of his reply dated 29th Cotober 1923 
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denied the defendant’s assertions and 
in spite of the defendant’s point blank 
refusal, dated 4th March 1922, to go to 
live with him as his wife as per Ex. 
P-4-1, D-4, and evidently falsely mis- 
erpresenting facts he stated as follows : 

It is also denied that she in fact, refuses to 
accept the marriage. She is personally quite 
willing to abide by and fulfil her marriage oou- 
tract. It is only Abdul Sattar who is putting 
forth these pleas on bet behalf. 

This allegation, however, remains un- 
proved. The issues framed in the case 
mainly referred to the question of the 
marriage and its binding character by 
reason of the former decision. No issues 
were framed with regard to alternative 
questions raised in para. No. 4 of her 
written statement. 

The first Court hold that the previous 
decision operated as res judicata and 
thought that tliere was absolutely no 
case loft for Defendant No. 1 for resisting 
the plaintifT's claim for restitution of con- 
jugal rights, and, therefore, decreed the 
claim. The District Judge, Nagpur to 
whom she appealed for redress, uphold 
the decision as to rsn judicata and over- 
ruled the contention that the Court 
should have exorcised its discretion in re- 
fusing to pass a do(3ieo for restitution of 
conjugal rights in the circumsbunces of 
the case, on the supposition that it had 
no foundation in the pleading. The ap- 
pellant, therefore, appealed to this Court 
on two grounds. The learned Olliciating 
Judicial OotninUi oner hold in his reman- 
ding jndgtnotib witli reference to the first 
point tliab tlio decision in Suit No. 5-5 of 
191 5 opor.atod as res judicata on the 
factum and validity of the marriage 
botwoon t!io parties, but with regard bo, 
the second point, thought tlio case was 
nob properly tried, and, therefore, sent 
down tho two issues sot forth in para. 
No. I above. 

Tho necessity for sending down those 
issues and giving tho directions which 
tlm learned OUioiating Judicial Gomtnis- 
sionor gave, and tho points to which tho 
District Judge’s special attention was 
diroctol, can l)o host understood when 
road in his own words: 

(10) .■Mtliouph tho r^nt'Cil no f ;r fails on tho 
qui.'Htion of roK julio.iti, it socims to mj that 
both tho lo\vt<r Court:? h.we wholly f tiled to give 
duc! co’isidor.ttioii to anothor aspect of this caso. 
It has been istrongly urged boforo mo th.at the 
rolief cl limed by tho plaintifT-respondent was a 
disorotionary one which it was to the Court to 
refuse even though tho validity of the marriage 


was established. The soundness ol this propo- 
sition cannot bo questioned. In the case of 
Mahomedans a suit for restitution of conjugal 
rights is in the nature of a suit for specific perfor- 
mance beiug founded on a contract of marri- 
age, which the Mahomedau Law regards as civil 
one, even therefore, if ths validity of the marriage 
ba established, tho relief of restitution of conjugal- 
rights may be refused on such grounds as that- 
its cnforqemeut would be prejudicial or danger- 
ous to health, happiness or life of the wife cf, 
Moonshee Dusloor Mnheem v. Shumsoonissa, 
Begum (1). In Uamid Husain v. Kubra Begum 
(2) Piggot aud Walsh, JJ., confirmed the dis- 
missal of such a suit by the lower Court and, in' 
arriving at this decisiou, one of the consideration' 
taken into account was that the real reason for 
the bringing of the suit by the plaintiff was his 
desire to obtain possession of the deieudant’s 
property. 

(H) It has been suggested, however, on behalf 
of the respondent that no specific plea was taken 
on this issue by defendant No. 1. This is, how- 
ever, iucorreot. In para. 4 {h) of tho defc.idaut 
No. 1'3 written statoinent, dated 22iid October 
1023, t'lc following p iss ago occurs: — 

Plait. tin and plaintifi’s father aud defendant 
are not also on good terms. Th«ro was much 
litigation batweon plaintiff utuI defendant acid 
one execution case of tho defendant is even now 
pending against the plaintiff, and so oven if tho 
alleged marriage bo held proved and bindii g on 
the defendant, still it is iinpossiblo for tho par- 
ties, i. e., pl.tintiff aud de/eadaiit No. 1 to live 
together as husband and wife. 

If this amounts to auythingat all it nece3s.irily 
raised a matter wliioh the lo%vor Courts were 
bonud fully to consider before graijting tho 
ralicf they (li<l. As this matter will liave to be 
tho subject of enquiry by tho Courts below it 
scorns to me undesirable to go into details at 
present but 1 m.iy say thit th.ro is ample matter 
on the record to show tint th i plaintiff has b;on 
on the worst of terms with the defendants and 
hot relations for years hack. Thor.- was a strug- 
gle for p >sse''siou of tho moveable property and' 
immovable valuable property and apparcAly in 
execution proceedings cveu a warrant of arrest 
had issued .against tho phiintiiT, All these mutters- 
required f?itl co, sideration , before tho Court 
in the exercise of its discretion, bhould 
have granted tho decron it did. It will bavo 
to b'i car-fully coJisidered whether if a tleereo 
for restitution of conjugal rights is granted, 

there will be d inger to tho he ilih, life or safety 
of the .appallaiit, and the lower appellate Court 
will also h ivo to consider wiieth'T tho suit 
has beon brought for the bona lido purpose of 
obtaini'ig the rdtuf claimed th r -in, or wh.ther 
tho roil object of tli,* plaini.ilT is to obtain 
possession of the property which his been tho 
bone of contention between tho p irtie.s (or years 
past. 

It will thus ho scon that the District; 
Judge was bound to ar-proach tlio ques- 
tion whether to grant or refuse a docreo 
for restitution of conjugal rights from 
tho point of view of the suit being in 

(1) CltG7j 11 M. 1. A. o6i=«T771t7T.cT~ 3^2 

Suthur. .'iO "2 Sir. 2-59 (P. C.). 

(2) [lOl.yj 40 All. 332^44 1. C. 72S=3lC A. L. 

Ji 1*^2. * 
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the nature of a suit for specific perfor- 
mance of a civil contract of marriage, as 
pointed out by the learned Officiating 
Judicial Commissioner in para. lO of 
his judgment with advertence to the 
remarks of their Lordships of the Privy 
Council in il/’oo?is/iee Buzloor Ruheem v, 
Shiivisonnissa Begam (1) : cf. AshaBibi v. 
Kadir Ibrahim Roiotlier (3). On behalf 
of the appellant reliance is, however, 
placed before me on the following pas- 
sage occuring in their Lordships’ judg- 
ment at pages Gil and 612 : 

The Mabomedau Ijaw. on a question of 
what is Ic’al cruelty batween man and wife, 
would probably not differ materially from our 
own ol which one of the most recent exposi- 
tions is the following : 

Thera must be actual violence of such a 
character as to endanger personal health or 
safety, or there must ba a reasonable appre- 
hension of it. ‘ The Court; as Lord Stowell 
said: in Evan$ v. Evans (4), ‘h.is never been 
driven off this ground.’ 

It is pointed out that ; 

The marriage tie .amongesb Mahoniadans Is 
not so indissoluble as it is amougst Christians. 

TbeMabomadan wife has rights which 

the Christian— or at least the Eugli3h--wife 
has not against her husband. An Indian Court 
might well admit defences founded on the 
violation of those rights, and either refuse its 
assistance to the husband altogether, or grant 

it only upon terms 

It will thus be seen that not only a 
defence of actual violence of such a 
character as to endanger the wifes 
■ health and safety or to render it unsafe 
Ifor the wife to return to her husbands 
domain, but also of “a reasonable ap- 
prohonsion of it ” would among them 
constitute a valid defence to a suit for 
■restitution of conjugal rights : Abdul 
'Kadir v. Salima (5) and Dular Koer v. 

Du^ayh<i. Nath :S[isfier ^ . , 

Jn cases arising under S. 488, Grimina 
P C cruelty falling short of physical 
violence, but such as to joopardixo health 
or sanity would ho sullioont cruelty to 
instify a refusal on the wifos part to 
jive with hor husband, and yet to got 
maintenance from him. A husband may 
by bis misconduct disentitle Jiimself to 
a. deci'co for restitution of conjugal 
li-’hts : flusaiui JJegam v. Muhammad 
Itlislam Alt Khan (7). In Kkurshedi 

(:l) [ lUOOj Mad. 2J-=3 I. c. 730=-20 M. L. 

(1) UTub] 101 E. U. 400^1 Hag. Com. 37 
(.0) (ISKCJ H All. I IO— (l.Syb) A. . N. r>3 
(V. B.). 

(fj) flUOTI yi Cal. 071. 

(7) ri'JOT] 20 All. 222— I A. I- O0-tl*0.) 

A. \Y. N. 27. 


Begam v. Khurshed AH (8), which was 
a case of a husband who was an impe- 
cunious, selfish and unscrupulous young 
man who cared more for his wife’s pro- 
perty than for her, the High Court 
set aside the decree for restitution of 
conjugal rights imposing conditions on 
the husband coming over to her father's 
house, as they thought that the wife’s 
personal safety could not be safeguarded 
by such conditions. They did not think 
it at all safe to leave the young wife 
bo the tender mercies of an ill-tempered, 
unscrupulous and unkind husband who 
had little or no regard for his wife. 

In Hamid Husain v. Kubra Begam (2) 
a decree for restitution of conjugal 
rights was refused to the plaintiff 
(husband) although it was found that 
there was no very satisfactory proof of 
actual physical ernolby, but the parties 
were on the worst possible terms and 
the resonable presumption was that the 
suit was brought for the purpose of 
getting possession of the defendant’s 
property rather than to have her to live 
with him. The Court was of opinion 
that by a return to her husband’s cus- 
tody the defendant’s liealth and safety 
would be endangered. In A (wife) v. 
B (husband) (9) it was pointed out 
that : 

By marriage her husband acquires no interest 
whatever iu his wife’s property. In ‘short, the 
husband and wife arc in the eyes of the Mussul- 
man Law perfectly distinct and indepeudent— 
each being entitled to the protection of the law 
.'ig.iinst the other — so f ir as liis or her rights 
of property .are concerned, as if they were perfect 
strangers. 

The result is that if a husband’s real 
object in suing for restitution of conjugal 
rights is bo covet his wife’s property, is 
a Court of justice bo encourage a covet- 
ous husband by subjecting his wife’s 
person to his full and absolute control 
and forcing hor to go under bis domain 
both physically and mentally? Any 
j-eprohonsiblo conduct on the liusbands 
part if properly proved affords good 
ground for refusing to him the assistance 
of the Court. There is, as shown above, 
and as found by the District Judge, 
ample material to justify the conclusion 
that hero, tlio present suit is not a bona 
lido suit. The wife has not seen bis 
face in hor life and it is very doubtful 
whether he had occasion to see her face 
after hor m arria ge duri ng all these yea rs. 

(S) [lOliri-J A. U J. I. C. 213. 

Cj) flSUTl 21 Boim. 77. 
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His unbecoming vanquishmenfc in the 
matter of identification of his wife in 
the proceedings before the executing 
Court, and the unconditional withdrawal 
from the hearing at which the appellant 
was forced to come out of her seclusion 
to give evidence in support of the genu- 
ineness of her signature on the execution 
application so amply borne out by order 
dated 27th July 1922, (Ex. A-IOJ clearly 
makes out the inner man and his innate 
tricky nature. It is not a genuine suit 
for the restitution of conjugal rights, 
but the real object is to obtain possession 
■of the defendant’s property and to 
molest her as soon as she goes under his 
control, and take revenge on her for her 
past refusal to associate with him. This 
must necessarily involve great danger to 
her life, health and safety and will 
surely affect her mentally also. 

Apart from this aspect of the case, 
there is a very strong circumstance the 
significance of which does not seem to 
have b.ien realized at all by anybody 
in the Courts below, although the plain- 
tiff himself had placed that material on 
record. One Dr. Abdul Rahman of 
Hinganghat was examined as R. W. 
No. 1 after remand to prove that ho 
treated the appellant as she suffered 
from hysteria on 24th November 1920. 
The object of this evidence was,, in the 
words of the doctor himself, to show 
that “ A woman above puberty recovers 
from hy.steria when she gets a husband." 
This was meant bo convey the idea that 
the appellant’s mental condition was 
affocfcod because of her abstention from 
cohabitation with her husband. In the 
cross-examination the doctor has admit- 
ted that lie personally examinod her and 
got information from the appellant 
direct. lie also gave it as his opinion 
that A strong hatrol against a parti- 
cular man may cause hysteria. Hero 

who else l>ut iior liushand would ho the 

por.son towards whom she would enter- 
tain this strong hatred. Her deposition 
recorded hy the late Khan Sahib Mo- 
hammad Uadi. Deputy ilegistrar (Ex. P-4) 
and its translation (Ex. A-D-4) clearly 
boar.s out the height of liatred, ahlior- 
ronco or mental repugnance, which the 
appellant genuinely felt and feels to- 
wards him. In fact his attitude towards 
her has never l)oon of a nature which 
would generate in her mind any feel- 
ings of love or affection towards him 


On the contrary, everything had con- 
tributed^ towards widening the gulf of 
disaffection and positive dislike between 
them, and thus caused such an estrange- 
ment of feelings that it can safely be 
inferred that there could be no reason- 
- able prospect, either in the near or 
remote future, of a reconciliation bet- 
ween them. • The appellant’s tempera- 
ment has been so much affected by this 
that she has actually developed hysteria, 
and has thus disabled herself mentally 
from looking upon the plaintiff as a 
person who could give her any peace of 
mind or harmony of a marital life. 
To expect any conjugal bliss between 
such a married couple would be an 
absoluto impossibility. 

There is thus an invincible repug- 
nance for the husband, nob due to any 
obstinacy or caprice, resulting in a 
paralysis of the will, such as is consis- 
tent with and could resonably he 
attributed only to the incorapatibilitv 
of temporamenb of the couple, brought 
about by a long-standing enmity, con- 
tempt and hp,tred which the plaintiff’s 
own conduct and covetousness lias breil 
in her mind, ever since lie successfully 
defeated her claim for mutation of her 
name against her grandfather’s valuable 
villages in 1915-lG (Exs. R-8 and A-1). 
it he had then possessed the heart of 
a kind and affectionate husband and 
shown any kind and affectionate 
legard for her feelings (especially as 
she must then presumably havo ei'ther 
attained or been nearing lier ago of 
puberty being then about 14 or l.;5 years 
old and, therefore, in a position to make 
nor own intelligect preference), it would 
have lieen a very wise stop on his part to 
have at once attracted her lioart and 

won over her afiections. by abandoning 
all Idea of setting up the alleged or 

agreement and t!io collusive and fraudu- 

inloreslod persons liko 
Abdul Jahbar (P. W. No. :!) and several 
others. That kind of atfitiido would 
i»ave atonee enlisted lier .sympathies, 
and the disastrous litigation in Suit 

Suit No. :i of 
1.117 would nob have l.een rendered 
noco3..ary in order to.uiiravel the gross- 
est fratul practised on her grandfaMmi- 

...s: 'sj'rsr'r 
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the plaintiff’s subsequent unbending at- 
titude that whsnsho actually became 
major she thought that she had lawful 
grounds to withdraw herself from the 
society of her husband and refuse to 
have any concern with him, and thus 
determine for ever her own election to 
disavow the marriage tie, and aCEirm that 
she did not want to accept the improper 
marriage which she chose to characto- 
riae as having been * fraudulently,' 

' wickedly’ or even ‘ carelessly' con- 
tracted during her infancy by her grand- 
father to her manifest disadvantage’ : cf. 
Ameer Ali’s Muhammadan Law, Vol. 2, 
4th Edition, pages 412-13. But unfor- 
tunately, she being caught in the 
clutches of the fiction of the law of res 
judicata is not allowed to prove in this 
suit that her grandfather made a sacri- 
fice of hor without any regard to her 
future welfare, to serve his own selfish 
purpose to which the plaintiff’s father 
pandered f)y promising to get him mar- 
ried to some young wife in his extreme 
old age : a fact which she could establish 
•!d Suit Ko. 3 of 1917 as ably •pointed out 
in this Court’s decision in First Appeal 
Ko. 52 of 1010 (Ex. 1-D*l7), as circum- 
stance in ]iroving the fraud practised in 
bringing al>ont the award. 

One has only to read the judgment of 
Suit Ko. 3 of 1017 and First Appeal 
Ko. 52 of 1919 to judge the full depth 
of delinquency to which i)laintiff and 
his supportei'.'j had gone to deprive the 
appellant of her valnablo estate which 
according to the piaintilT’s own deposi- 
tion as 11. W. Ko. 7 is worth 3 or 
4 lakhs. This covetousness iniled sup- 
reme and df’adonod all manner of finer 
sentiments of conjugal love and affection 
for this \s'ifo in the 2 )IaintilI’s mind and 
naturally led him to neglect performance 
of t.lie obligation which tho marriage 
contract imposed upon him for the 
benefit of his wife under tho Mahome- 
dan Law. She must bo deemed to 
have attained puberty in lOlG or at the 
most in March 1917. It was not till 
soinotimo towards tho middle of 1921 
wlien ho made a false application under 
S. 552, Criminal Procedure Code to tho 
Deputy Commissioner, Nagpur, or for the 
matter of that till 7th April 1925. i. e., 
after five years hard struggle to snatch 
away and swallow her estate, that 
he filed this suit and came forward with 
a show of for V and demanded 


the assistance of the Court for obtaining, 
a decree for restitution of conjugal 
rights as against her. She is at present 
25 years old as held by the District 
Judge. 

In view of this long neglect on plain- 
tiff's part she is legally entitled to refuse 
to go to him and is within her legal 
rights in denying the plaintiff's claim 
to restitution of conjugal rights as 
against her. The Lahore High Court .in 
Nawab Bibi v. Allah Ditto, (10) disal- 
lowed tho husband’s claim in second 
appeal on this ground. In a case re- 
ported in Aishan v. Slier Muhammad 
(11) of tho same High Court the sub- 
sequent offer to take her back made by 
a husband who had turned out his wife 
was treated as not a bona fide offer 
for purposes of S. 433, Criminal Pro- 
cedure Code. 

Where a wife is turned out or ill- 
treated so as to make it impossible for 
her to live with her husband or where 
the breach between the husband and 
wife is irremediable so that it is impos- 
sible for the latter to return to the 
former after many years' separation 
without loading to fresh trouble and 
dispute, she is entitled to maintenance 
by living separate from him : cf., Nihal 
Kaur V. Dhagivan Singh (12). This 
iwinoiple ought to apply equally to the 
case of a Hindu or a Mahomeclan whe- 
ther tho question arises under S. 48S, 
Criminal Procedure Code, or in a suit 
for restitution of conjugal rights. In 
Babu Ravi v. Kohia (13) the husband had 
turned his wife out of doors many years 
ago bocauso he suspected her chastity. 
The wife w'ont to live with hor uncle 
who supported her. Later on she ap- 
plied for and obtained an order for 
maintenance under S. 488, Criminal Pro* 
coduro Code, against her husband. During 
those i>roceeding5, tlio husband still 
refused to take his wife back stating^ at 
tho time that ho suspected her chastity* 
When, however, the wife began to 
execute hor dccroo for maintenance, the 
husband proceeded to file a suit for re^ 
titution of conjugal rights ; it was held 
that in tho above circumstance the in- 
ference was legitimate that the defen- 

10) A. I. R. I92i LaiT. 

11) [1921] 22 Cr. L. J. 149=59 I. O. 853. 

12) [1914] 20 P. W. R. 1914= 24 I. 0. 962 = 
170 P. Tj. R. 1914. 

(13) A. I. R. 1924 All. 891=46 All. 210. 
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.'laafc would have a reasonable ai)prehen* 
sioQ of bodily injury if she returned to 
her husband, and that the Court below 
ivas right in refusing the plaintiff a 
decree. 

The plaintiff as Ji. W. No. 7 has said 
u his cross-examination that he did not 
produce the documentary evidence which 
-le possessed in order to show the ap- 
pellant’s willingness bo come to him. In 
re-examination he explained that 

the dr'iuraontary evidouce are letters. They 
- to nob produced as thev would oudauger her 
Jifo. 

This clearly shows that the plaintiff 
.^as in lus possession and power means 
which will enable him to make her 
position as wife, to say the least, uncom- 
fortable when she goes to his household, 
''unless he proves true to his words) and 
actually ‘ endangers lier life.’ 

If under this state of tlio law and the 
state of extremely onihittercd feelings. 
*he defendant wore ordered to place her- 
self in lier husband’s hands and go and 
ive with him as husband and wife, there 
s every reasonable apprehension of lier 
!)6rsonal health and safety being joopar- 
lizod, and even her life being endan- 
gered liy some ill-treatment or other 
attempts on plaintiff’s part, oven if those 
ohaiicos be considered totally eliminated 
Q view of the apparent or superficial 
professions of good faith wil.h which ho 
^:eok3 to press his present claim. There 
<s no guarantee of the plaintiff' refrain- 
ing from putting such undue pressure 
on her, in course of time, as would in- 
luce her lo jiavt with the property 
■vluch she wrested away from liis hands ; 
^,0 say the least, for aught wo know, the 
.•ery seclusion or the strange and now 
environments in wiiich she would bo 
placed in her husband's household, 
•vould, in all probahiliby, hold out a very 
strong incentive to the appellant to bring 
about her own soU-olTaccmont in order to 
osuapo the dire consequences of obeying 
life-long the decree of the civil Court for 
.ostitution of conjugal right.s. There is, 
it any rate, a certainty of such a docreo 
creating endless troxiblos and making the 
life of the apjiellant (luito unbearable. 

Under these circumstances I hold that 
the only logibimato conclusion which was 
loduciblo on tho facts hold proved by 
the Court of appeal was that there is a 
great imminent danger to the health, 
Jife or safety of the appellant, besides 
1927 N/19 & 20 
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the positive deprivation of her valuable 
estate of which she admittedly stood in 
constant dread, at tlie hands of the 
plaintiff-respondent. As the lower ap- 
pellate Court failed to draw this legiti- 
mate inference from plaintiff-respondent’s 
conduct, I am not prepared to uphold 
the decree appealed against. 

I, therefore, allow tho appeal and set- 
ting aside tho decree of the Courts below 
dismiss the plaintiff’s suit. Costs of both 
parties in all tho three Courts inclusive 
of the costs incurred after remand shall 
bo borne by plaintiff'. I fix ploador’s fee 
at Hs, 50 for each Court. 

Under tho provisions of S. (3), Civil 
Procedure Code, I direct that tlie defend- 
ant shall get interest at (i por cent, per 
annum on tho amount of hor costs in 
throe Courts from the date of the deci- 
sion of each Court until satisfaction, and 
recover it as part of hor costs from the 
plaint iff -rospondont. 

Appeal allowed. 
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Findlay, J. C. 

Mahadco and oaothci — Defendants — 
Appellants. 

V, 

Somaji and anothc) — Plaintiffs — Res- 
pondents. 

Second Appeal No. 71 of .1920. Decided 
on 20th November 1920, from tiio decree 
of tho Disb. J.. Nagpur. D - 9th Novem- 
ber 1925. in Civil Apj^oal No. 122 of 
1925. 

(u) Hindu T^<iu',—AliCHa.tiou by 

Inveslvicnt of proceeds in tradi^ig 

Stringent necessity of money for business tmisf. 
Oc provcif. 

NVherii do fiicto guardian of Hindu minors 
family proporfcy and invests tho proceeds in 
a tr.taiiig bu'iiness ; 

ileld ; that vital iicce.'.sitv fur sacrificing fcbo 
/.itniiy property out-and-out for the purpose of 
the shop business must be proved.' [P l-lO, C 2 j 

('5 Limtfafion Act. Arts. U and <)1— to 
set aside sale by de facto guard- an — 14 and 
‘J1 do not apply. 

Neither Arti 14 nor Art. 91 applies to a suit 
to set ii'ide alienations by a do facto guardian. 
Tho suit can bo brought within the ordinary 
period of 1*2 years. [p 147 (3 

(c) Limitation Act, S. l~SuU to set aside 
alienation by de facto guardlan—S. 1 does no‘ 
apply* 

Soctiou 7 does not apply to the case of a suit 
by minor to set aside alienation bv a de facto 
guard, an. (p ^ 
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TV. R. Puranik — for Appellants. 

A. V. Khare — for Respondents. 
Judgment. — The facts of this case 
which have led to the present second 
appeal are sufficiently clear from the 
judgments of the two lower Courts. The 
Subordinate Judge, Second Class, held 
that the Defendant No. 3, Vithoba, was 
the de facto guardian of the minors 
plaintiffs, while their mother was the 
de jure gtiardian ; that the farkhatnama 
dated 4th July 1914, bad been duly exe- 
cuted and acted upon by Vithoba in 
favour of bis deceased father Bamji ; 
that the latter executed the will, dated 
19th July 1909, in favour of the first 
plaintiff ; that Vithoba bad no interest 
in the properties concerned on the date 
of the execution of the sale-deed of 1920, 
that the plaintiffs and Defendant 3 were 
separate on that date ; -that the sale of 
1920 was binding on the minors, inas- 
much as the property was sold by the de 
facto guardian with the consent of the 
de jure guardian and that it was more in 
the interests of the minors to have sold 
the property than to have retained it ; 
and that the suit was a collusive one as 
between the third defendant ai.d the 
plaintiffs. On these findings the Sub- 
ordinate Judge dismissed the plaintiffs’ 
suit. 

The latter appealed to the Court of the 
District Judge, Kagpur. The lower appel- 
late Court confirmed the finding of the 
first Court on the point of separation of 
Vithoba. It. however, hold that the fact 
of the mother and the three plaintiffs 
having gone to live witli Vithoba after 
Ramji’s death and their having had com- 
mon trading transactions with him was 
insufficient to rebut- the evidence of 
separation. The learned District Judge, 
however, further held that, although 
Vithoba as de facto manager had power 
to sell the house, this could only he exer- 
cised in case of necessity or for the 
benefit of the minor plaintiffs. Ho hold 
that there had been no sufficient proof of 
necessity for the transaction and that, 
even if any benefit resulted therefrom, 
Vithoba svho was separate shared 
therein. The learned District Judge 
agreed with the first Court that 
the suit was barred against the first 
pbiinlilT, but found that the other two 
plaintifi's wore entitled to succeed. It 
was further found that there had been 
no sufficient proof of improvements, 


while as regards the plea of collusion the- 
Judge of the lower appellate Court held 
that although, Vithoba was undoubtedly 
on the plaintiffs’ side this fact per sedid 
not necessarily imply that the suit was 
not brought bona fida in the interests of 
the minor plaintiffs. The District Judge 
accordingly granted the second and third 
plaintiffs a declaration that the sale was 
not binding on them and ordered the 
Defendants 1 and 2 to put them in pos^ 
sessson of the house in suit. 

The first and second defendants have 
come up on second appeal to this Court. 
The ground of appeal contesting the con* 
current finding of fact that Vithoba had 
separated from Ramji and his family was 
not presed in this Court. It has, how- 
ever, been urged on the strength of the 
decision in Kesheo Bkarati v. Jagannath 
(l) that the transaction by the de facto 
gtiardian was for the benefit of the 
minors and was, therefore, binding on 
them. The contention of the appellants 
in this connexion is that the house was 
in a dilapidated state, that it was found 
difficult or impossible to I'ealize rent for 
it and that it was to the advantage of 
the minors to get rid of such a house 
and to use the money acquired by the 
sale in the common family business. It 
is no doubt true that the plaintiffs and 
their mother took shelter in Vithoba’s 
house after Bamji’s death and entered 
into common trading transactions with 
him, but what has nob been proved is 
that there was any vital necessity for 
sacrificing the family property out and! 
out for the purpose of the shop business.j 
In such a case stringent proof is neces-j 
sary, both as to the necessity for raising 
capital for the business in question as 
w’ell as proof that the sale of the house 
was the only effective means of doing 
so. The mere fact that the business 
may have prospered in no way of itself 
is conclusive in this connexion. 
Moreover, in view of the fact that 
the separation of Vithoba is now 
admitted, very vital consideration 
which entirely militates against 
the appellants’ case, is that, even auppos* 
ing the money acquired was used with 
success in the common trading business, 
it, of necessity, follows that Vithoba, the 
separated member, who was the partner 
in the said business, must ha ve shared 

~(1) A. I. R. 19:^0 Nug. 81 — 2 ^ N.L. R. 5 (P.B). 
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in the benefit : cf. Vith'il Teshwant v, 
Shiv'ippa M-illappa (2). 

Again, it hai been ui-ged on behalf of 
the appallants that in any event they 
were entitled to compensation for 
improvements,^ It is perfectly obvions 
in this connexion that considerable 
confusion has arisen in the 
minds of both the Judges who have 
dealt with this case on the question of 
improvements. Improvements have to 
be distinguished from necessary running 
repairs and no such distinction has been 
made. No clear and specific evidence of 
improvements as such has been forth- 
coming, and it is q»iite clear that the 
Subordinate Judge, by a process of guess- 
work in view of the discrepancy between 
the pries paid for the house and the 
present value of the house, as given in 
the plaint, concluded that there must 
have been such improvements. Any such 
line of reasoning entirely overlooks the 
vital consideration that tho price at the 
sale of 1920 would obviously be low for 
the simple reason that the vendees must 
have known very well that they were 
clearly acquiring a doubtful title. I can 
see no reason for remand of the case on 
this question of improvements, for I am 
satisfied that the District Judge's finding 
of fact in this connexion is a sound and 
justifiable one. I ne id hardly point out 
too th it if the Defendants 1 and 2 were 
to receive compensation for improve- 
ments, they would have to account also 
for any profits acquired in the transac- 
tion in question. 

On tho question of limitation, which 
was considered by the Courts below, it 
seems to me that both the lower Courts 
were wrong in applying Article 91 of the 
Liuaitation Act to the case. The sale 
having been made by a de facto guardian, 
so-called, neither Article 14 nor Article 91 
applies and the suit can bo brought within 
the ordinary period of 12 years. Even, 
if, ho vover, did the three yoai-.s’ period of 
limitation apply, so far as the first 
plaintitT is concernod, I know of no 
authority tor the view that the suit is 
barred as against the second and third 
plaintitls. S. 7 of the Limitation Act 
Joes not so -m to me to apply in the cir- 
cunistano )s of the present case, but in 
any event, the point is a purely academic 

one in view of my finding above on the 
qnH^tion o'" Hinh,atif>n. 

{V A. l. R, iy2J 2U.i = 17 Bom. 637. 


It has further been urged on behalf of 
the appallants that the lower appellate 
Court erred in giving a decree to the 
second and third plaintiffs in respect of 
the entire house. Obviously the three 
plaintiffs have remained a joint Hindu 
family. The bouse in suit forms only 
one of the assets, and losses and equities 
would have to be adjusted between them. 
The defendants, who are strangers, can- 
not, in the circumstances, be allowed to 
remain in nossession : cf. Mohanlal v. 
Tekchand (3). 

On the question of collusion, I have 
nothing to add to the judgment of the 
learned District Judge. The mere fact 
of Vithoha obviously supporting the 
plaintiffs' case is in itself no proof that 
the suit is not a bona fide one brought In 
the interests of the minors. 

These findings govern the appeal which 
is dismissed with costs. The appellants 
must bear the respondents’ costs in the 
lower Courts as already ordered. 

P A pp eil dismissed. 

{3) LIJ13J u N. u a. 18=18 I. O. ajo. 
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Findlay, J. C. 

A7(i /iya~“App 0 l Ian t— Defendant. 

V. 

Sit'iram and otkets — Plaintiffs — Res- 
pondents. 

Appeal No. 78 of I92(i, Decided on 30th 
Novomb3r 192G. from the appellate decree 
of the Addl. Dist. J., Bhandara, D/- 28th 
November 1925. 

(a) Record of Rights^Presumption. 

Wheu tho 6-itry in the Settlomoat records im- 
piles parmine-it levso, th j person coatestinc 
the porinane-it ch iracter of the lease must prove 
tbit It was merely an annual leise. [P 149, O 2] 

(b) Fishery — Qranl o/, creates Interest in im- 
movable property. tm 

Grant of loiSQ for fishing croites an interest in 
immov.ibl© property : 14 .V. j{, 

[P 149. C 1. 2] 

S. Y. Deshviiikh — for Appellant. 

P. A.PiXtidit for Rospondouts. 

^ Judgment.— Although the actual claim 

in this case IS a potty one. it has given 
rise to a protracted litigation and certain 
questions involved are undoubtedly of 
importance. The plaintiffs Sitaram and 
fo ir others are malguzars of mouza 
Pandhara Bodoe (Bhandara) and own 
tank No. Uo therein ; their case was tha° 
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t\iey had lafc outrtbo tank with a view to 
singbava cultivation for the FasU year 
V932 to defendant wbo, however, re- 
mained in illegal possession in 1933. 
They accordingly claimed an injunction 
restraining the defendant Manya from 
romaining in possession of the tank. De- 
fendant admitted plaintiffs’ ownership of 
the tank but denied the lease for the 
year 1932 : he alleged, on the contrary, 
that the tank had been in his possession 
for some 3o years on a yearly rent of 
Us. 7, i. o., from before the Napier Settle- 
ment. According to defendant, Dhondu. 
father of Plaintiff 1. had given him a 
perpetual lease of the tank on the rent 
:%tatod and ho had been in undisputed 
possession ever since. At the first trial 
of the suit, tho Second Munsif, lUiandara, 
hold that tlio story of perpetual lease 
wa<» false largely because, while defen- 
dant said tho lease had been given to him, 
his counsel said the original lease was 
given to defendant's father. In view of 
tho vague and loose statements often 
made by the jnoro ignorant class of liti- 
gant in tills country, it was perhaps 
unsafe to attach much importance to 
tills discrepancy in tlie pleadings : the 
discrei>ancy might well have beeo-^so 
to speak — an innocent or inadvertent one. 
The Second Munsif, however, further 
]>oint 0 d out that tho khasra copies 
(Hxhibits D-1 and J>2; for iSOl-Oo and 
lOlG-lT respectively showed that there 
was only a yearly lease of tho tank to 
defendant. Anyhow tho original trial 
Court hold that there was only a yearly 
lotting of the tank and that singbava 
.•ultivation did not rouder defendant a 
tonant. Accordingly a decree in favour of 
tho pIaintitT.s was passed. Defendant 
appealed to the Court of tho Additional 
District -fudge, llhandara. who deemed 
}.ho case on all fours with those of 
Batioo V. Xarain prasul (U, aud Hari v. 
TFuinf (2), and who was of opinion that 
more singhava cultivation could make no 
right of tenancy. Accordingly tho more 
fact that defendant had held tho tank 
for many years was, in the opinion of the 
Additional District Judgo, of no avail and 
lie accordingly dismissed the appeal. 

Those two decisions of the Courts 
holow led to Second Appeal No. 43 of 
1924 filed by the defendant in this 
Court. Kinkhede, A. J. O., therein, after 

(1) [1914] 11 N. Tj. R. 49=-2S I. C. 809. 

[• 2 / ri915] 11 N. r,. R. 122—31 I. C. 294. 


pointing out that there were insuffloient 
and faulty pleadings as to the nature of 
the property or interest defendant en* 
joyed in the tank, pointed out that not 
only singhara cultivation but a right of 
fishery was included in defendant’s use 
of the tank. The right of fishing — it 
was pointed out by the learned A. J. 0. — 
amounted to the grant of an interest in 
immovable property : cf. Sitaram v. 
Petia (3). Such a right — although per- 
haps not capable of being acquired by 
prescription — might come into existence 
by grant or custom apd such a grant 
might be presumed from long use : of. 
Raj nip Koer v. Ahdiil Hossein (4). The 
case was accordingly remanded to the 
first Court for trial de novo. 

As a result of this remand, further 
pleadings of the parties were recorded, 
A perpetual lease by Plaintiff I’s father 
Dhondu to defendant’s father on Rs. 7 a 
year was pleaded, the object of the lease 
being singhara cultivation and fishing. 
Plaintiffs denied that any right of fish- 
ing was granted to defendant, but ad- 
mitted that, in practice, he was allowed 
to take fish from the tank. Other pleas 
e. g., as to Dhondu's want of authority 
to give the lease, were offered, but those 
are of little or no importance now. Tho 
Subordinate Judge, 2nd Class, after 
taking into account certain further docu- 
mentary evidence filed by defendant after 
the remand, hold that, at the Gordon 
Settlement of 1916-17, it had been de- 
cided in connexion with the enquiry 
into the siwai incomo of the village that 
a right of non-ejectment had been created 
in favour of defendant. The long-con- 
tinued possession and tho fixed anaount 
of the" rent both pointed to the lease 
being a permanent one. Defendant, there- 
fore, could nob be ejected and the plain- 
tiff’s suit was dismissed. 

An appeal by the plaintiffs in the 
Court of tho Additional District Judge 
proved successful. Tho Judge of the 
lower appellato Court, after considering 
tho ovidoDco, oral and documentary, on 
record, hold that defendant’s father had 
obtained a yearly lease of tho tank some 
35 years ago for singhara and fishing 
purposes : he disbelieved the story of a 
perpetual loaso and he further held th^, 
in view of the decisions in 11 Nag. tf. R- 

13) [1916] 14 N. L. R. 35=43 I. 0. 9^ 

(4) [18801 6 Oal. 394=7 I. A. 240=7 0. L. «• 

529=4 Sar. 199 (P. O.). 
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49 and 122, quoted above, defendant’s 
claim to hold the tank permanently could 
not be upheld. All that the defendant 
had was, in the opinion of the Additional 
District Judge, a license by way of 
annual permission to grow slnghara and 
to fish in the tank. The judgment and 
decree of the Subordinate Judge were 
accordingly reversed and the plaintiffs’ 
claim was decreed. 

The defendant has now come upon 
second appeal to this Court. Much stress 
has been laid by his counsel on the effect 
of the entries made at the 1916-17 Settle- 
ment in respect of this tank. It is urged 
tbat the burden of proof was wrongly 
placed on defendant, that it was not for 
him to prove that there was a yearly 
lease but for plaintiffs to prove that the 
lease was not a permanent one. Let us 
turn to what actually occurred at the 
Gordon Settlement. Exhibit D*4, an 
exti’act from the connected wajib-ul-arz, 
contains the following entry ; 

Mauiram Kahar pays Rs. 7 as rent for tank 
No. 115 and enjoys singbaras and (income froni) 
fishing from the time of the Settlement. He 
will not bo ejected from the tank so long as he 
pays rent regularly. 

Again, Exhibit D-3, copy of a report by 
the Assistant Settlement Officer, shows 
that the inalguzar was obviously con- 
sulted in connexion with the emfuiry 
into this item of siwai income, for the 
following entry occurs : 

Maiguz.ir admits to be charg* 
ing Rs. 7 a year from Mana 
Singh.ara and Kah.ir for planting singhar.v 
fishing in taific. and fishing in the tank near 

abadi yinco before the Settle- 
ment. Hence 1 would take it 
in extra income at Rs. 7. 

Tlio proposal bears an endorsement 
showing it was accepted by the Settle- 
ment Officer. In view of the above evi- 
dence showing that tlio malguy.ar liad 
been consulted. 1 am wliolly unable to 
accept tliat tlio entries wore made with- 
out duo enquiry by the Settlement 
Officer. 

It seems to me that the plaintiffs have 
wholly fiulo‘1 to discharge the burden 
which rested on them of showing that 
the above entries were made without 
due enquiry or wore ultra vires. Prima 
facie, it would appear that this item of 
.siwai income was one which tiie Settle- 
ment Officer was bound to enquire into. 
As I have already shown the malguzars 
wore consulted, and, if they felt aggrieved 
by the above ontries, they had the 


remedy open to them under S. 80, Land 
Revenue Act, which came into force on 
1st September 1917, Even under the Act 
of 18SI, the provisions of Ss. 82&83 wore 
available. They did not take advantage 
thereof and, in the circumstances, the 
burden lay on them of showing the 'entry 
bad been made without due jurisdiction^ 
or enquiry. The evidence produced by 
plaintiffs as to the lease being a yearly 
one is of no w’eight whatever as against 
the Settlement entries referred to and 
the undoubted fact that defendant has 
held the tank for some 35 years on a 
fixed rent of Rs. 7 a year. Moreover, 
even the khasra entries for 1894-95 and 
1913-14 (Exhibits D-1 and D-o) imply 
the idea of a permanent lease : cf. the 
entries in Remark column : “The tank 
is given every year to Mania on Rs. 7” 
and “The malguzar always recoivo.=5 
Rs, 7 annually.” 

There is in this case no question of 
tenancy, but, as my learned brother 
Kinkhede, A. J. C., pointed out, the fact 
that the lease was granted partly for] 
fishing undoubtedly creates an intorosti 
in immovable property and the long con*! 
tinned use together with the other ovi-t 
dence in defendant’s favour amply justi- 
fies the presumption that there was a 
permanent grant of the tank to him for 
the double purpose of singhava cultivation. 
The burden of proof was undoubtedly 
wrongly laid by the .\dditional District 
•Judge on the defendant, but howovei* 
that burden lay, it is perfectly clear that 
there has been a total failure on plain- 
(ills’ part to prove a yearly lease, while 
the evidence is overwhelmingly in favour 
of the lease being a iiormanent one. In 
these circujnstaucos tho dofondant is 
not liable to ejectment. Tho judgment 
and decree appealed against are ac- 
cordingly reversed and instead a docroo 
will issue dismissing plaintiffs’ suit. The 
plaintiffs respondents must hear defen- 
dant-appellant’s costs in all Courts as 
well as their own. 

Appeal '(Uou-ed. 
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Kinkhbde, a. J. C. 

ytuXch'iTid and another — Defendants 3 
and 4 — Appellants. 

V. 

Radhakisan and others — Plaintiffs 1 
to 3 and Defendants 1, 2 and 5 to 8 — -Res* 
pondenbs. 

First Appeal No. 15 of 1921, Decided 
on 23rd November 1926, from the deci- 
sion of the Sub'J.. Khandwa, D/- 13bh 
October 1923, in Civil Suit No. 123 of 
1922. 

Transfer of Properly Act. S. 74 — Subrogation 
— J^urchaser of equity of redemption paying 
prior mortgage cannot require subsequent mort- 
gagee to redeem him by force of such purchase. 

Before any persoi is entitled to the benefit of 
subrogatioj, he must pty up the mortgage 
debt. The doctrine of subrogation can never be 
perinittsd, where the application of it would 
work injuitioa to the rights of th ‘Se having 
equal or superior equities. [P 153, 0 2J 

Where a mortgagor or owner of the equity 
of redemption or any encumbrancer redaems a 
prior ohargo which is his ovvn debt or which by 
contract, e:c press or implied, he is bound to dis' 
charge, bo cannot keep such chirge alive as 
agaiubt a puis 10 encumbrancer whose encum- 
brance ho is also expressly or impliedly bound 
to discharge. [P 153, C 21 

A pnrehasor of equity of rodcmtpio i bound 
under liis parch ise to pvy off incu nbraace on 
the propjrly discharging a prior mortgage, can- 
not, wh xi a q)aisnc mortgagee seeks to enforce 
his m ^rtgage, claim to be subrog ited iti place of 
the prior mortgagee and require the puisne 
mcigigoe to redoom the prior mortgage paid off 
by him : 43 Cal. 03 and 33 AIL lOt (F. B.), 

Foil. [P 153. C 2J 

H. S. Goar and IT. P. Puranik — for 
Appellarits. 

V. li. Pandit — for Respondents. 

Judgment. — Tbo appellants ware 
Defondants Nos. 3 and 4 in the Court 
below. Tiiey wore imploadjd as parties 
to the suit based upon a mortgage 
datod 20bh March 1911 (Exhibit P-4) 
executed in favour of one Gulabchand, 
the father of Plaintiffs-i'ospondents Nos. 
i to 3 by one Raghn, son of Bhagu, and 
his mother .Tasod i for a consideration of 
Rs. 3,000 will) a condition of foreclosure. 
Raghu died before this suit which was 
instituted on 28'8'l922 leaving Sitia, 
Defendant No. 1, minor son, a-? his 
legal ropi'o-i jutafci VO- Jasoda is Defen- 
dant No. 2. They are Respondents Nos. 4 
and 5 in -this appeal. Appollants-defen- 
dants Nos. 3 and 4'8 interest is described 
in the plaint as being that of subsequent 
purchasers of the mortgaged malik mak* 
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buza field as per sale deed dated 2nd 
July 1914 and that the Defendant No. 3 
is also described as a subsequent pur- 
chaser of the mortgaged houses as per 
sale deed dated 8th June 1914. Res- 
pondent No. 6 Harprarsad was impleaded 
as Defendant No. 5 in the lower Court 
in his capacity of a stibseqiient mortgagee 
of the mortgaged malik makbnza land as 
per mortgage deed dated l3th June 1914 
(Exhibit D-3). Respondent No. 7 Sbamal 
who was impleaded as Defendant No. 6 
is the minor son of Ramchandra Kalal 
who had taken a subsequent mortgage 
dated 4bh March 1914 of the houses 
covered by the mortgage in suit. Res- 
pondent No. 8 S hanker was Defendant 
No. 7 and was impl-^aded as subsequent 
purchaser of the mortgaged mango trees 
as per sale deed dated 22Qd May 1914 
and Respondent No. 9, who was Defen- 
dant No. 8 in the Court below, was simi- 
larly impleaded as the purchaser of the 
same mango trees as per sale deed dated 
9th May 1914. The amount due to the 
plaintiffs on the basis of their mortgage 
dated 20th March L911 (Exhibit P. 4) was 
Rs. 10,987-6-0 at the date of suit. Plain- 
tiffs asked for a decree for foreclosure of 
the mortgaged property as against all 
these defendants. 

Sitia being a minor bis mother Yenibai 
has put in a written statement denying 
all knowledge of the transaction in suit. 
Defendant No. 2 remained absent and 
the case proceeded ex parte against her. 
Defendant No. 4 denied the plaintiffs’ 
mortgage and its consideration and valid 
attestation. He admitted that he and 
Defendant No. 3 purchased the malik 
makbuza field in suit as per sale dated 
2nd July 1914 (Exhibit D-l) and that 
the same was in their possession from 
tlie date of the said purchase. He how- 
ever asserted that the deceased mort- 
gagor Ragliu had mortgaged the malik 
makbuza field to Ramchandra, the de- 
ceased father of Shamlal, under a mort- 
gage deed dated 2nd July 1908 (Exhibit • 
D-2) for Rs. 1,500, and that the same was 
payable on 28th November 1908. That 
the said Rameliandra had also taken 
another mjrtgage dated 4th March 1914 
(Exhibit D-4) in respect of the houses 
covered by the mortpage in suit. S® 
pleaded that after the purchase of the 
rnalik makbuza field by himself and De- 
fendant No. 3 they fully satisfied the 
mortgages in favour of Ramchandra and 
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Harprasad by payment ol Rs. 6,400 in 
redemption of the mortgage dated 2nd 
July (Exhibit D-2) to Ramohandra and 
©f Rs. 3,600 to Harprasad to redo m his 
mortgage dated 13th June l'J14 (Exhibit 
D'3) ; each of those mortgagees Ram- 
chandra and Harprasad are said to have 
passed receipts dated 8th May 1915 
(Exhibits D-5 and D-6) in favour of De- 
fendants 3 and 4 who are appellants 
before me. H j therefore contended that 
ho and Defendant No. 3 were entitled to 
claim prior mortgagee rights over the 
plaintiffs and entitled to use the mort- 
gage dated 2ad July 1908 as a shield 
against the plaintiff's mortgage in 
case it be proved in the suit. A 
sum of Rs. 16,350 was claimed on the 
basis of the mortgage dated 2nd July 
1908, and it was urged that the plain- 
tiffs were nob entitled to foreclose mort- 
gaged property and acquire the posses- 
sion over it even if the/ proved their 
mortgage unless they paid the amount 
due under the prior mortgage dated 2nd 
Jufy 1908 (Exhibit D-2). I am not con- 
cerned with the defence of Defendants 
Nos. 7 and 8, but it is necessary to note 
the defence put in by Defendant No. 6’s 
guardian through Mr, Gha*‘e, pleader. 
He denied the execution of the plaintiffs' 
mortgage, its consideration and valid 
attestation. Ho admitted that ho held 
the mortgage deed executed in his 
father’s favour (Exhibit D- 1) in respect 
of a bouse. It was also alleged that it 
appeared th it his father held another 
mortgage dated 2nd July 1908 bo which 
reference was made in the mortgage 
deed (Exhibit D-1). He urged that a 
•decree for the sale of the mortgaged pro- 
perty be passed (evidently in lieu of 
foreclosure decree) in case plaintiffs’ 
mortgage bo proved. It was also added 
that the house property mortgaged with 
him was covered by the mortgage sued 
upon. Mr. Gliabe further added that 
Defendant 6 did not then possess the 
mortgage dood dated 2nd July 1908 and 
presumed that the mortgage was pro- 
bably redeemed. 

In reply bo the pleas of Defendant 
No. 3 which were adopted by Defendant 
No. 4, and the defence made on behalf of 
Defendant No. 6, plaintiffs through their 
pleader aflirmed the validity of their own 
transaction and the binding character 
thereof against defendants who were sub* 
:sequent transferees. They, however, 


denied the execution and • valid attesta- 
tion of the alleged mortgage dated 2nd 
July 1908 in favour of Defendant No. 6’s 
father and also its binding character on 
the ground that Raghu was a minor at 
the date of its execution. It was there- 
fore alleged that the mortgage even if 
proved bo have been executed by Raghu, 
was void ab initio. The alleged payment 
of Rs. 6,400 was also denied and the re- 
ceipt dated 8bh May 1915 (Exhibit D-5) 
was characterized as a forged document. 
It was pleaded that Defendants Nos. 3 
and 4 did not a ’quire title to the mort- 
gaged property by the alleged payment 
to Ramchandi'a and that they could not 
hold up the mortgage dated 2Dd July 
1908 as a shield against the plaintiff's 
mortgage. Firstly, because it was a 
void transaction ; and secondly, be- 
cause Defendants 3 and 4 as subse* 
subsequent purchasers of the equity of 
redemption were bound to redeem all 
valid prior mortgages. The extent of 
mortgage debt being Rs. 16,350 on the 
basis of the mortgage dated 2nd July 
1908 was also denied. 

Issues were framed amongst which the 
following are material to this appeal : 

♦ « « « « 

2. Wh3ther R ighu hid executed the mort- 

g igo <1 :o I d itsi 2 id July 1008 in favour of 
R imcb md. father of id.i it No. 6 '? 

(a) W IS it validly attested and for considera- 
tion ? 

(b) Whether Righu was a minor on 2n'l July 
lOO'd and so the alleged prior lu irtg.igo of that 
date was void ? 

3. Wh.'ther the Dofondants Nos. 3 and 4 paid 
the su n of R^. G.400 to R i nohatid on 8th M ly 
lOi.*) aud redeemed the mortg igo dated 2nd July 
1908. If so, whether the Ojfeidaits Nos. 3 
and 4 are entitled to hold tho mortg ige of 1903 
as a shield against tho plaintilTs' claim. 

4. Wh It am >u it is leg illy due on the mort- 
gage dated 2nd July 1908. 

The lower Court held that the mort- 
gage (Ex. D-2) was duly executed by 
Raghu for consideration; that plaintiffs 
failed to prove that Raglui was incom- 
petent to execute tlio mortgage of 1908; 
that the receipt (Ex D-o), dated 8th May 
1915, passe 1 by Ramcbandra was genuine, 
bub that it evidonceil a iiuroly nominal 
transaction ; that the appellants Mul- 
chand and Onkar obtained tlio sale deed 
burdened with tlio mortgage debt owed 
to tho plaintiffs ; that it was nob satis- 
established that Defendants 
Nos. 3 and 4 really paid Rs. 6.400 to 
Ramehand as alleged by them for re- 
deeming the prior mortgage. In this 
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view the lower Conrfc thought the plain- 
tififs could not be compelled to redeem 
the prior mortgage which the Defen- 
dants Nos. 3 and 4 alleged they had 
discharged. That inasmuch as the Defen- 
dants 3 and 4 purchased field worth 
about Rs. 12,000 for a price of Rs. 3,000 
only, they must be deemed to have in 
pursuauoe of the obligation undertaken 
to satisfy the moi'tgages subsisting over 
the property discharged their own 
obligation as purchasers of the equity 
of redemption. Accordingly plaintiffs’ 
claim (or a foreclosure was decreed 
against all the defendants. 

It is against this decree that the Defen- 
dants 3 and 4 have preferred the present 
appeal. xTbey have valued ^their relief- 
in appeal.at‘Its. &,4dOl)5ing*-.th0 amount; 
which they alleged tltoy paid to the prior 
mortgage^ at^d. whip^^I^ tljey ,cl,aim^from 
the plaihtiffs-rospondeuts. Tlie learned 
counsel who argued the appeal on behalf 
of the appellants on l)oing asked to value 
the relief in appeal properly and pay 
Court-fee in respect thereof, confined 
the claim of Rs. 0,400 only and aban- 
doned the claim for interest subsequent to 
8th May 1915 by way of set-off against 
the income of mortgaged fields in his 
possession. The prayer in tlie appeal is 
that the plaintilTs’ cl, aim l^e decreed sub- 
ject to the rights of the apjiellaiils’ prior 
mortgage which the plaintiffs should be 
compelled to redeem before they proceed 
to realii^e tlieir own mortgage together 
with all costs of tlio sxub. It will thus 
be seen that bho docroo as passed by the 
lower Court is sought to he modified by 
getting it declared that it is subject to 
the rights of the ai^pcllants under the 
l)rior mortgage and that the plaintiffs 
should nob proceed to roali;c6 their own 
mortgage unless they first redeem the 
appellants. 

The only questions therefore l.ohecon* 
sidored in this appeal are the following: 
(1) Whether the appellants redeemed tlio 
prior mortgage (R>:. D-2) by payment of 
Rs. (>,400 to the deceased morl.gageo 
Ranichand and obtained recoii>t (Mx. D-.5). 
dated 8th May 191->, from him. (2) If 
so whotlior they are assignees of the 
prior mortgagee and as such entitled to 
use •the prior mavtgage (Ex. D-2) as a 


his evidence as to the alleged payment 
of Rs. 6,400 to Ramchand attempted to 
put that matter in the background by- 
arguing that the question was whether' 
the discharge which his client purported 
to secure from the prior mortgagee 
as per Ba. D-5 operatad as an assignment 
by the prior mortgagee in their favour 
especially as the prior mortgagee’s legal 
rei)resentative was a party to the suit 
and desired that effect be given to 
the assignment, and that the question 
whether the assignment was for the con- 
sideration or not was immaterial for the 
purposes of this case. He relied upon 
bhe observations of their Dordships of the 
Privy Council in Bkagwat Dayal Singk 
V. Dehii Lfay^l ’SAhuXl), Theaigpment 
as it stands appears ' very plausible,, but 

if we examine the basis of it in 

JheJig)\t of,tbo pleadii^ga ,apd:i*th\ evi- 
dence on record, its weakness is at^bnee - 
exposed in view of the circumstances- 
under which either the’ purchase or the- 
so-called redemption of the prior mort- 
gage is said to have taken place. 
argumenb that the assignor is a i>arty to 
the suit and maintaining the transaction 
asks that effect be given to it is wholly 
unsupported by the pleadings and the 
stand taken by or on behalf of Defen- 
dant No. G. We cannot forget that 
Defendant No. 6 was impleaded in thl4 
suit in his capacity of a subsequent 
mortgagee interested in redeeming the' 
mortgage in suit, and not as a holder 
of a prior mortgage dated 2nd July 1908 
(Ex. D-2). Nor wore Defendants Nos. 3 
an«l 4 impleaded in any capacity other 
than that of subsequent purchasers. 
Plaintiffs also would not recognisie their 
character or of Defendant No. G as that 
of a prior martgagee in relation to their 
own. 

The Defendants Nos. 3 and 4 had made 
an application on 286h February 1923 
for the examination of Gangabai mother 
of Defendant No. G on commission as 
pardanashin lady and the plaintiffs 
pleader had no objection to the granting. 
of the application, and the Court accor- 
dingly ordered on 6bh April 1923 a com- 
mission to issue for her examination. 
The Commissioner’s proceedings show 
that a day wos fixed by him for the- 


shield against the present plaintiff’s 
mortgage (Ex. P-A). 

Tlio learned counsel for llio* a]>pollant 
being fully conscious of tlio weakness of 


>xaniinatiou of tlie lady at the residence 
>f the pleader for Defendant s Nos. 3 

(1) 11009] 35 Cal. 420=35 I. A. 48=7 C. X>. i - 
335= 12 C. \V. N. 393 (P. C.). 
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and 4 who apparently had undertaken 
to produce the witness ; but the 
witness was not produced, and it 
was given out that tlie witness would 
bo produced in Court at Khandwa if 
defendants at all wisli to examine her 
as a witness. The commission was 
accordingly returned unexecuted on 
12 — 6 — 23. Even though the day of 
hearing of defendant’s evidence in the 
Court was fixed for 12 — 7 — 23 and they 
examined 4 witnesses on that day and 
the Defendants 3 and 4 were examined 
at the next hearing dated 6 — 8 — 23 as 
D. W. 6 and D. W. 7 and the case was 
voluntarily closed by the parties on that 
date, no attempt was made to examine 
Ganga-kri. in Court .either as witness for 
Defendants 3 and 4 or for Ddlendent 
No. 6. There is thus absolutely nothing 
to show that DefBndaQ,t.“6 supported the 
so'calledr assignment of the prior mort- 
gage in favour of the appellants and 
wished that the same bo given effect to. 
The jiresent case therefore cannot come 
within the principle of tho Privy Council 
c*s 0 s above referred to. Moreover, the 
observations of their Loidships of tho 
Privy Council strictly apply to a case of 
an inadequacy of consideration and not 
to absence of consideration which on tho 
findings of the first Court appears to he 
the case hero. I am not prepared to 
belittle tbe importance or the bearing 
wliich tho question of actual payment to 
the prior mortgagee of the sum of Rs. 6,400 
in full satisfaction of his mortgage has 
upon tho question of the appellants’ riglit 
to use that mortgage as a shield against 
the plaintiQ's’ mortgage. 

In Gurdeo Singh v. Chandrilah Singh 
(2), Justice Mookorjeo quoted the follow- 
ing from Ellishw >rtii v. hoclicood (3): 

Subrogation or substitution by operatiou of 
law to tho rights and interests of the mortgagee 
in tho land is by redemption, and redemption i.-i 
payment of the mortgage debt after forfeiture by 
the terms of tho mortgage contract, so that reallv 
tho subrogation or substitution by operatiou of 
law arises or proceeds on the theory that th«; 
mortgage debt In paid. If the holder of a bond 
assigned it to a party claiming a right to redeem, 
tho latter is subrogated by the assignment to the 
mortgage debt and mortgage security and to the 
instrument evidencing such debt and .security, 
and there is no room or occasion for .subrogation 
by operation of law. 

1 have undeilinod (italicized) tho 
important woi-ds. It therefore folWs 

(2) [1909] 30 Cal. 193 = 1 I. C. 913=0 C, ET.!! 

Oil. 

(3) 11870] 12 N. Y. 89. 


that before any person is entitled to the 
l) 0 n 0 fit of subrogation ho must ^ay u'p the 
mortgage debt. 

The doctrine of subrogatiou is a doctrine of 
equity jurisprudence. It does uot depend ou 
privity of contract, express or implied, except iv. 
so far as tbe equity may be supposed to bi: 
imported into the transaction, and thus raise :: 
contract by implication. It is founded on tho 
facts and circumstances of caoh particular case, 
and on the principles of natural justice. While, 
therefore, the dootrine will be applied in general 
wherever any person other than a mere volunteei 
pays a debt on demand, which in equity or good 
conscience should have been satisded by another, 
or where the liability of one person is discharged 
out of a fund belonging to another, or where one 
person is compelled for his own protection or 
that of some interest which he represents, to pay 
a debt for which another is primarily liable, or 
wherever a denial of the right would. be..<iontrar,\ . 
to equity and gopd conscience, the.doctrine .will 
never be permitted, whore the application of it.' 
would work injustice to tho rights of those 
having equal or superior equities : 

Bisseswar Prosad v. Lala Sarnah] 
Singh (4). In Surjiram Marwari v. 
Barhamdeo Persad (5) it was ruled by 
the Calcutta High Court that if a mort-j 
gagor or owner of the equity of redeiuii-: 
tion or any encumbrancer redeems a 
prior charge which is his own debt ori 
wliich by contract, express or implied, lie 
is bound to discharge, ho cannot keep 
such charge alive as against a puisne 
encumbrancer whose encumbrance lie i? 
also expressly or impliedly bound to dis-j 
charge. Jones in his Treatise on Moi t-' 
gage.s (Sixth Edition, Vol. 1. S. 876} 
thus formulates tho tost of the right ot 
subrogation : 

The lest of the right of subrogation is found 
in answer to tho jiKjuiry whether tho norso:. 
who paid the ii\ortgago debt is the one'wboio 
duty it was to pay it first of all; if the debt 
was not primarily his, and bo only occiqned 
the po-sition of a surety to tho mortgagor, ho 

entitlod to bo subrogated to the position of th-^ 

inortgageo when he has paid tho debt; i.ut if 
the debt is tho debt of tho person who p;i5d it. or 
IS a debt which he has covenanted to pay, hi?, 
payment of it rai.se.s uo right of subrogatior?. 
Imt i-s simply a porformanoo of bisownoljU- 
gation nrcovouant. 


Those principles arc well founded on 
equity and justice and if applied to the 
case before mo completely put tho appel- 
lants out of Court. T’iiis is the view 

which was taken in Jlny Shyam Chou - 
dhuri V. Shya7n Lai SaJui (6) and 
Mahammad Sidi,/ v. Ghaus Muhammad 


(4) 


[1907] 6 C. L. J. 134. 
[1905] 2 C. L. J. 288. 
[191GJ 43 Cal. 09=22 C 
22=20 C. W. N. 001. 


L. 3. 227 = 31 1. 
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{7), where part of the consideration was 
left with the purchaser for the discharge 
of the prior encumbrances and the pur- 
■chaser who satisfied the prior encum- 
brance but did not satisfy the second 
encumbrance was not allowed to set up 
the prior mortgage redeemed by him as 
a shield against the claim of the puisne 
mortgagee whom he was also bound to 
pay ; and also by this Court in Bkagwant 
V. Beharilal (Second Appeal No. 327-B of 
1916). 

The appellant Mulchand in his deposi- 
tion as D. VV. 6 had clearly admitted and 
his statement on this point is also borne 
oiit by other evidence on record that the 
field in question was worth Rs. 10,000 or 
Rs. 12,000. The consideration mentioned 
in the sale deed dated 2 — 7 — 1914 
^Rxbibit I)*l) is only Rs. 3,000, This 
clearly shows that the purchasers pur- 
chased property at a low value in order 
that there might be sufficient margin left 
in their hands to pay off the encum- 
brances to which it was then subject. If 
the property was admittedly worth 
Rs. 12.000 one cannot understand why 
the mortgagor would sell it only for 
Rs. 3,000 unless the intention of the 
parties to the sale was that the vendees 
should satisfy the encumbrances and the 
vendor should got what represented only 
the price of mere equity of redemption. 
In other words this circumstance affords 
clear indication of an implied agreement 
or undertaking to repay the encum- 
brances on the part of the vendees. The 
alleged payment or satisfaction of the 
prior encumbrance by the appellants 
would under such circumstances amount 
to the purformanco by them of their own 
obligation to pay the debts which, under 
the circumstances, above referred to they 
must have either undertaken or bound 
themselves to satisfy within the meaning 
of the rule enunciated above. In view of 
the admission by Mulchand as D. W. 6 
that ho was informed of the mortgages 
of Ramchand. I cannot attach much 
im|>ortance to the omission of all express 
mention of the enc irabrances which 
were subsisting at the time in the sale 
deed (Exhibit D-1) as against the mort- 
gaged property. In the mortgage deed 
in suit (Exhibit P-1) we find the mort- 
gagor falsely stating that the property 
was not pr-^viouslv encunabe'-ed. although 

(71 [l'.Ul] 33 All. 101=7 I. 0. 20J=7 A. L. J. 

Oil (F. B.). 


as a matter of fact it was then under a 
prior mortgage dated 2 — 7 — 1908 as per 
Exhibit D-2. Such omissions or asser- 
tions have no value, under such circum- 
stances. 

Even assuming therefore that the 
appellants paid Rs. 6,400 in full redemp- 
tion of the prior mortgage (Exhibit D-2} 
to Ramchandra, that payment does not 
entitle them to claim the benefit of the 
doctrine of subrogation as against the 
plaintiffs whom they have nob yet paid. 
In this view of the case it is unnecessary 
for me to examine minutely the evidence 
both oral and documentary which the 
appellants have adduced in support of 
their plea of the alleged payment. That 
evidence has been discredited by the 
Judge who recorded it and I may say so 
for very good reasons. In view of the 
circumstance that Muloband's mother 
was married by pat to Ramchandra and 
that he (Mulchand) lived and messed 
with Ramchandra and that be and 
Ramchandra’s son Sbainlal are holding 
the property of Ramchandra as joint 
owners, the story of actual payment to 
Ramchand at^ Ganeshram Mahajan's shop 
at Burbaopur with all the formalities, 
appears to be a pure invention. Then 
again the receipt (Exhibit D-5) does not 
specify the amount said to have been 
paid to Hamcband. Further the omis- 
sion to get Ganeshram’s Gomashta Ram- 
prasad, who was present at the shop at 
the time of the alleged payment, to 
attest the receipt in token of his having 
witnessed the payment and the passing 
of the receipt by Ramchandra also, goes 
a great way towards showing that the 
alleged payment if any was nob made and 
the receipt was only nominal. The 
mere circumstance therefore that the 
document (Exhibit D-2) comes from the 
custody of the appellants and that too 
without any endorsement of satisfaction 
does not establish their plea of satis- 
faction. 

At this stage I may mention one 
significant fact which perusal of the 
record has brought to light. Defendants 
examined their witnesses Nos. 1 to 5 on 
1 2 — 7 — 1923. The oral evidence as it then 
stood was very shaky and discrepant, and 
the story of the alleged payment of 
Rs. 6,400 to Ramchandra an old mao of 
very advanced a^je must have struck 
everybody concerned as highly improb* 
able. That day the pleader who con* 
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dnoted the Cii.se on behalf of Shamlal 
Defendant No. 6 purports to have made 
an application under his own signature 
requesting the Court to allow an amend- 
ment of his pleadings by permitting him 
to raise a new plea couched in the follow- 
ing words : 

That in case the paynaent by Defendants 3 
and 4 of the mortgig? money to the father of 
this defe ndant dui under the latter’s mortgige 
dated 2 — 7 — 190S is not held proved for any 
reason, this defendant wilt stand as a p'’ior 
mortgagee so far as the mortgaged malik 
makbuzfc field is concerned. In that case the 
plaintiffs, even if they prove their mortgage, will 
nob be entitled to foreclose unless and until they 
redeem that mortgage. 

This plea clearly shows that the evi- 
dence of the alleged paynient was wholly 
insufficient and unconvincing. In the 
absence of any order allowing the amend- 
cnenb I infer that thu Judge must have 
thought that this was nothing but a 
dodge, aqd could not be allowed at the 
late stage of the case. 

For all these reasons I think the 
decree of the lower Court as passed is 
correct and needs no variation at the 
instance of the Appellants- Defendants 3 
and 4. Although defendant Sliamlal was 
impleadad as a party to this appeal, 
he did not prefer any cross-objections. 
Apparently he was satisfied with the 
decree as passed and desired no variation 
in his own interest. 

The appeal therefore fails and is dis- 
missed with costs. 

D.D Appeal dismissed. 

A. I. R. 1927 Nagpur 155 

Findlay, J. C. 

Dadu Khushiram — Plaintiff — Appli- 
cant. 

V. 

Horilal Kasira — Defendant — Non- ap- 
plicant. 

Civil Revision No. 195 of 1926, Decided 
on Kith Docombor 19VG. 

Contract Act, S. 23 — Loan for gavihUng — 
Place of gambling nof proved to he public — 
"Money advanced recoverable. 

Whore there is no proof that the gambling 
for whloh a loan is advanced is going on in a 
public place— on the contrary, it was apparently 
being conducted in a private house — .ind there is 
nothing to show that the play was being con* 
duoted for purposes of profit by the owner of the 
house, the money lent is recoverable, as not 
necessarily being for an illegal purpose: 5 All. 
443 and 7 Mad. 301, Foil, [p 155 c 2 ? 

W. R. Paranik — for Applicant. 

F . R. Dhok — for Non-applicant. 


Order. — The plaintiff-appellant, Da • 
du Khushiram, sued the dofendant-non' 
applicant, Qorilai Kasira, in the Court o* 
small Causes, Seoni, for recovery of a 
sum of Rs. 146-4-0 said to have been 
borrowed by the latter. The defence was 
that the loan was, in reality, taken by 
one Lakhmichand in the defendant’s pres- 
ence and that it had been borrowed by 
Lakhmichand for a gambling purpose. 
The lower Court found that the loan had 
actually been taken for a gambling pur- 
pose by the defendant, bub it dismissed 
the suit as it was of opinion that the 
consideration was illegal under S. 23 of 
the Indian Contract Act. 

It is urged on behalf of the applicant 
that the findings of the Subordinate 
Judge go beyond the pleadings on record 
and that, in view of the defendant’s denial 
of having taken the loan at all as well as 
of the lower Court’s finding to the pon- 
trary, the i>laiDtiff was entitled to a 
deci'ee. After perusing the evidence and 
statements on record, I entertain not the 
slightest doubt but that the defendant, on 
the day he took the loan, was engaged in 
gambling and that tho plaintiff knew 
perfectly well that the Ix^an was taken 
during play for the purpose of carrying 
on the latter. 

I am of opinion, however, that in the 
circumstances of the p*esent case the con- 
sideration cannot be held to have been 
for an object forbidden by law. There 
is no proof that the gambling was going 
on in a public place ; on the contrary, it 
was apparently being conducted in a 
private house and there is nothing to 
show that the i)lay was being conducted 
for purposes of profit by the owner of the 
house. In those circumstances I am of 
opinion that the money lent to enable 
the non-applicant to continue gambling 
is recoverable, as not necessarily being for 
an-illegal purpose, cf. Pringle v.Jafar 
Khan (1) and Suhbarai/a v. Dcu tndra (2). 

In the ciicumstanees of the case, how- 
ever, I do not tbi nk the plaintiff-applicant 
is entitled to any interest and I am 
further of opinion that the parties should 
bear their own costs in both Courts. I, 
therefore, rever-e the judgment and 
decree passed by tho lower Court and 
instead give a decree for Rs. 138 in favour 
of the plaintiff-applicant. 


R.D. 


Decree reversed. 


(1) [1.S83] 5 All. 443=(1333l A. 
(2j U884J 7 Mad. 301. 


W. N. 


G3. 



356 Nagpur Vithaldas v. 

A. I, R. 1927 Nagpur 156 

Hallufax and P.uoeaux, a. J. Gs, 

V itka'da^ — Plaintiff — Applioant. 

V. 

Gulani Ahmad and another — Defen" 
(lanfcs — Non-applicants, 

Civil Revision Application No. 136-B of 
1925, Decided on 5th October 1926, from 
the order of the Addl, Disfc. J., "West 
Berar, Akola, D/- 29th Juno 1925, in 
Civil Appeal No. 82 of 1925. 

Court Fees Act, S. 7 (x/) (co ) — Tenant hold- 
i ng over refusing lo vacate a ftcr notice to gtut — 
Suit to eject fails under S. 7 (xt) (cc) and not 
S. 7 (i.) (c): 20 N. L. R. 124, Overruled. 

Although a tenant or a tenant holding over is 
a trespasser and not a tenant of any one kind 
a-{ter^he.bas refused to comply with -a proper 
notice to ^uit, the claim in a suit for electmeut 
of such a tenant must be regarded with reference 
to the facts existing when the cause of action 
accrued anit net to the state of things when the 
-uit’^vas filed. Up to the moment be gives rise 
to a cau se of action by refusing to quit on de- 
mand, a tenant is still a tenant, and that is the 
point of time to which the suit for his ejectment 
in consequouco of that refu?-al must bo referred. 
Hence a suit to eject such a tenant comes under 
S. 7 (xi) (cc> and not S. 7 (v) (o) : 20 N. U. R. 

124, Overruled. . tP 150 C IJ 

A. V. Kharc and Pcndharlcar — for 
Applicant. 

Abdul }ia~ah — for Non-applicants. 

Order — Tho question referred for 
the decision of tho'J^ench is wliethor the 
Gouvt-feo to be jiaid on tlio claim for 
possession of a house whicli is included 
in the plaint i.s to he calculated on tho 
market- value of tho house under Cl. v (c) 
of S, 7 of tho Court-foes Act or on the 
rent payable for tho year next before tho 
instittition of the suit under Cl. xi (cc) 
of tho same section. 

The ])laintiff sued for possession of the 
house and arrears of rent on the following 
alleviations : On the 12th of Mavcli 1908 
he let it to Gulam Husen. fatlier of tho 
two defendants, for eleven montlis at a 
rent of two rupees a month, and Gulam 
Husen executed what is called a rent- 
note statin;? those terms. Ho continued 
to occujiy the liouso on tho same terms 
till his death on Ihc l7th of August 1910 
and then the first defendant Gulam 
Ahmad agreed to continue to do so, and 
did so with liis hrotlier tho second defen- 
dant. Tliereaftor they paid no rent and 
were frequently told to jiay up or quit. 
Jjventually the plaintiff gave them a 
written notice ot^ tho 4tb of Docomhor 
1923 tc quit at ll )0 end of the month. 
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but they failed to do so. The present 
suit was therefore filed on the 19bh of 
February 1924 for the recovery of posses- 
sion from the defendants and for Rs, 79 
as tlie rent for the last two years and 
eleven months. 

The calculation of the Court-fee pay- 
able on the claim for possession purports 
to be made under Cl. xi (cc) of S. 7 cf 
tho Court-fees Act, tho claim being trea- 
ted as one for the recovery of immovable 
property from a tenant holding over after 
the 'determination of the tenancy. In 
that case the basis for the calculation of 
the Court-fee is the rent payable for 
the year next before the date of presen- 
ting the plaint, that is Bs. 24. In the 
plaint however it is statedLthat the Court 
fee is ])ased on the rent for two years, 
and even that is put down as Bs. 96, 
which is the rent for four years. 

The defendants raised the plea that 
the plaint was not sufficiently stamped, 
as the Court-fee payable on the claim for 
possession should be calculated on the 
market-value of tho house under Cl. v (e) 
of S. 7. This is perhaps the commonest 
of the many pleas that are invariably 
taken just because they are there to take 
without any thought of tlio profit or loss 
resulting from their success. Tho defen- 
dants could not possibly got any advan- 
tage out of the payment of a higher fee 
by the plaintiff, even if lie failed in his 
suit and would have to pay it themselves 
if ho succeeded. There can no objection to 
vigilant defendants looking after the in- 
terests of the public revenues, even at 
their own expense, but it would ordi- 
narily ho wiser to leave that to the 
Court, \vho.se business it is. These defen- 
dants not only took the plea and pressed 
it successfully, but they contested the 
plaintiff’s appeal against tho order on it 
and liavo contested his application for 
revision of the appellate order in this 
Court, and also in both tho 'lower Courts 
they urged and tried to *i>rove that the 
market-value of tho house was liighor 
ihan it was found to bo. 

It has been held in both the Courts 
belovr, on tho authority of this Court 5 
ruling in Chanipat v. Balalcdas (l), that 
the Court-foe on tho claim for possession 
is payable on -the market-value of the 
house under Gl. v (e) of S. 7 of the Court- 
fees .‘\ct, not on one year’s rent under 
Cl. xi (cc) of that section. The 

(l)” A.l.R. 1025 Nag. i:31 = 20’N.‘rril. 1^. 
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<;ontends that that ruling is mistaken and 
hp-s applied for revision of the order, 
having obtained an extension of the time 
within which the balance of Oourt-fee is 
to be paid till the case has been decided. 
One of us doubted the correctness of the 
view set out in Champat v. Balakdas (1) 
and accordingly referred the case to a 
Bench. 

The view taken in the case mentioned 
was that a tenant by express disagree* 
meat became a trespasser and not a ten* 
ant bolding over as soon as he refused to 
comply with a proper notice to quit. It 
was accordingly held that a suit for re- 
covery of the land filed after his refusal 
was not a suit against a tenant holding 
over and Court-fees must be paid accord- 
ing to 01. V (e) of S. 7 of the Act. 

It is undoubtedly correct to say that a 
tenant or a tenant holding over is a tres- 
passer and not a tenant of any kind after 
he has refused to comply with a proper 
notice to quit. But the claim in a suit 
must bo regarded with reference to the 
facts existing , when the cause of action 
accrued, not to the state of things when 
the suit was filed. Uii to the moment ho 
gives rise to a cause of action by refusing 
bo quit on demand a tenant is still a 
tenant, and that is the point of time to 
which the suit for his ejectment in con- 
sequence of that refusal must be referred. 
If it wore correct to look at the facts as 
they stood when the suit was filed in 
this connexion, there could be no such 
thing as a suit for the ejectment of a 
tenant, and Cl. xi (cc) of S. 7 of the 
Court-fees Act, which was added to it in 
1905, would bo futile, along with practi- 
cally all the provisions of the law in re- 
gard to the ejectment of tenants. 

A good deal ' has been said about tlio 
difference between a tenant of the ordi- 
nary kind, that is one by express agree- 
ment, and a tenant holding over, but the 
matter is irrelevant because 01. xi (cc) 
includes tenants liolding over in the term 
"tenant.” The question of the proper defi- 
nition of a tenant holding over arose, or 
was thought to arise, in the ruling under 
discussion, because our learned brother 
was examining the position of the defen- 
lant after his refusal to quit ; at that 
■*ime ho was certainly not a tenant by 
express agreement and it was obviously 
correct to hold that he was nob a tenant 
Holding over, according to the definition 
in Wharton’s Law Lexicon there quoted. 


But in our view it is not the position bf 
the defendant after his refusal to quit 
that is in question but his position up to 
that refusal. 

We hold accordingly that the Court-fee 
payable on the claim for possession of the 
house should be calculated on Rs. 24, the 
rent payable according to the plaint for 
-the year next before *it was presented. 
The case will be returned with this state- 
ment of opinion. 

E>*D. Case returned. 
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Findlay, J. C. 

Bhikarilal and another — Defendants 5 
and 6“Appellants. 

V. 

Bamdiu and anothet — Piainbiffs — Res- 
pondents. 

Second Appeal Ko. 70 of 192G, Decided 
on 23rd November 1920, from the decree 
of the Dist. J.. Nagpur, D/- 146h December 
1925, in Civil Appeal No. 148 of 1925. 

Transfer of iToperly Act, S. o^— Undue pre- 
ference is not covered by S. bZ— Intention of 
parties is the test. 

Undue preference to a. creditor does not 
necessarily ' fall within S. 5:{. To determine 
whether a transaction is fraudulent or not, the 
crucial test is the intention of parties. 

CP 157 C 2 ; P 158 C 1] 

D. T. Manyalmoorti — for Appellants. 

M. V. Abhyankar and B. It. Mayidlikar 
— for Respondents. 

Judgment.— The facts of this case 
have been fully stated in tho jiidgmonts 
of the two lower Courts. Tho appellants, 
while so fur accepting tlio findings of fact 
arrived at thereiu. liavo urged that, in 
any event, Rs. l U-lO-O of the considera- 
tion of the sale-deed was on account of 
old debt, while the balance of Rs. 15B-9-3 
paid before the Snb-Registrav was subse- 
quently taken back by Defendant 5. On 
these findings it has been urged that, at 
the most, what had happened was that 
undue preference was shown to a single 
creditor: cf. Musabar Sahu v. Lala 
Hakim Lai (l), and Mina Ktnnari Tiihi y. 
Bijoy Singh Dudhuria (2). 

Tho legal proposition that undue pre- 
ference to a creditor does not necessarily 
fall within S. 53 of the Transfer of Pro- 
perty Act. was nob seriously disputed on 
behalf of tho respondents^ But what was 

(1) 43 cy. 521=32 l.c. -343=131. A. 

(2) 662=40 I. O. 242=44 I. A. 
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'irged was tbat the real crucial point in 
a case like the present concerns what was 
the real intention of the parties to the 
deed. On this point. I think, there can 
be no possible doubt in the circumstances 
of the present case. Appellant 1 was the 
maternal uncle of the minors ; the money 
paid before the Scb-Begistrar was sub* 
seqnentlv taken back ; the house was. 
worth more than the price purported to 
to have been paid for it ; possession re- 
mained with Defendants 1 — 4 even after 
the sale ; the expenses of the objection 
proceeding were debited to the Defen- 
dant 1 ; and from each and every point 
of view, the transaction has been held by 
both the lower Courts to be redolent of 
fraud. The mere fact that the appellant 
No. 1 was one of the creditors, particularly 
keeping in mind his relationship to the 
parties, does not necessarily imply that 
the house was transferred on account of 
his debt and in order to give him an 
undue preference as compared with other 
creditors. The circumstances of the case 
all, in short, go to show that there was 
no intention of the parties to this fraudu- 
lent and colourable sale-deed that title 
should pass to the vendees, and, on this 
view of the case, the appellants are 
obviously out of Court. 

The appeal is accordingly dismissed. 
The appellants must bear the respondents* 
costs in this Court. Casts in the lower 
Courts as already ordered. 

0.13, Appeal dismissed. 
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Findlay, J. C. 

Mt. Gajahai and another — Defendants 
1 and 3 — Appellai^ts. 

v. 

Purshottam 'and others — Defendants — 
Respondents. 

Second Appeal No. 286-B of 1925, De- 
cided on SOth November 1926, from the 
decree of the Addl. Dist. J., Yeotmal, 
D/- 24th April 1925, in Civil Appeal No. 
947 of 1925. 

(<j) rrac(ice~Ap 2 )eal— Trial Court injluenc’ 
ed by uiftiess* dcfneaiiour — Pirst appellate 
Court can corne to a di £! ereut couchib^lon. 

It jp open to the first appelhito Court to come 
to ft different decision from the first Court on 
the quesHon of fact involved even though tbo 
trial Court was iriJfuenced by the donieanour of 
the witness iu coming to the conclusion arrived 

at. iP 159 0 IJ 
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(b) Posseeslon—Lnng and continued po8seS‘ 
sion-~P resumption of ovonersMp arises although 
origin not known. 

Although origin of possession is not known, 
long and continued possession will raise a pre- 
samt^tion of ownership : 10 N. L. R. ReU 
on. IP 159 0 2] 

A. V. Khare and PF. B. Pendkarkar ^ — 
for Appellants. 

M. B. Bobde — for Respondents. 

Jadgment.— The plaintiffs ^ainabai 
alias Girjabai, and Sundrabai sued the 
defendants Gujabai, Laxmi, Kesho Appaji, 
Vithoba, Sitaram and Cbampat in the 
Court of the Subordinate Judge, Darwaha, 
for possession of a small site, 30 by 14 
cubits, with a cbhapri on it situated in 
mouza Darwaba. Their case was tbat 
the site belonged to their deceased father, 
Balwant Rao, and tbat after the death of 
his widow Yamunahai they became 
owners thereof by right of inheritance. 
Defendant 1 pleaded that the site be- 
longed to her father and had been so in her 
possession for over 50 years. Defendant 
2 admitted plaintiffs’ claim, while Defen- 
nanb 3’s plea was that the 'site was his 
ancestral property. The suit proceeded 
ex parte against the other defendants. 
On the issues which arose on the plead- 
ings of the parties, the Subordinate Judge 
came to the following findings : 

(a) That the site and structure ou It were 
not Balwant Rto'a ancestral property. 

(b) That Yamunabai had not been in posses- 
sion thereof, nor had allowed Defendant 1 to 
live on tha subject as a lioeosee. 

(o) Tbat Ya<Quaabai died about November 
1921. 

(d) That defendants have been in possession 
for 50 or 55 years but uot as owners. 

The plaintiffs’ claim was accordingly 
dismissed and they appealel to the Court 
of the Addl. Diet. Judge, Yeotmal. 

The Judge of the lower appellate 
Court differed in bis view of the oral 
evidence from the Subordinate Judge, 
in particular as regards witnesses like 
Govind, Bapu, Maroti and Ganesb 
(P. Ws. 4, 6, 7 and 8), who had been 
disbelieved by the Subordinate Judge 
becatise they were residents of other 
villages. The Additional District Judge 
gave reasons why these men were likely 
to have local knowledge of the site and 
held that on thoir and other evidence 
there was sufficient material for holding 
that Balwant Rao was the owner of the 
site. Ho further held that there was 
sufficient evidence to justify the finding 
tbat Mt. Gujabai had constructed the 
house with Yamunabai’s permission. 
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these and connected findings the lower 
appellate Go'irt reversed the Judgment 
of the Sibordinate Judge and gave a 
decree for possession of the site only, less 
the snperstructme alleged to exist on it. 

It has been urged on behalf o£ the ap- 
pellants (defendants) Gujabai and Kesho 
Appaji that the Additional District Judge 
was wrong in upsetting the finding of 
fact arrived at by the Subordinate Judge, 
viz., that Balwant Rao was not the own- 
er of the subject, particularly in view of 
the fact that the Judge of the first Court 
particularly commended on the demea- 
nour of Mt. Gujabai and accepted her 
as a true witness. I have been referred 
to the decision of their Lordships of the 
Privy Council in Bombay Cotton Manu- 
facitiring Co. v. Motilal Shivlal (l) in 
this connexion, but, in my opinion, the 
decision of the lower appellate Court 
jCannot be impugned on this ground. It 
was undoubtedly open to the said Court 
bo come to a difierent decision from the 
first Court on the question of fact in- 
volved and that Court has given prima- 
rily satisfactory reasons for so doing. 

Again, my attention has been drawn 
to the remarks in para. 5 of the lower 
appellate Court’s judgment. Although 
it 19 true that title can be acquired by 
prescription in the case of a site like the 
present one in addition to the other 
three methods mentioned by the Sub- 
ordinate Judge, it has been pointed out 
that for the factor of adverse possession 
to come into play, there must be such 
adverse possession against a specific 
person or persons. In this case it is 
urged that the adverse possession could 
only be against Government and that in 
any event stich slender user of the land 
as occurred could not in any event 
amount to adverse possession cf. Radhi- 
kadas V. Harmohanlal (2). In this con- 
nexion my attention has also been call- 
ed to the rules for assigning building 
sites in villages, contained in the Revenue 
Manual. Berar. Vol. I, p. 99. and it has 
been contended on behalf of the appel- 
lants that they had no chance of mooting 
the now case which was made out for 
them in the lower appellate Court. As 
I road tho lower appellate Court’s judg- 
ment, howovor, that Court did not dofi- 

nituly find that ownership had been ac- 

(IJ 3‘.j bom. bc>i>=2'J 1. C 1 A 

(‘2) [PJITJ 1:3 N. L. R. 25=30 I. C. 54. 


quired by adverse possession. What the 
Additional District JucJge did find was 
that on the evidence on record it was 
impossible to say how Balwant Kao’s 
ownership was acquired but nevertheless 
that the evidence went to show long- 
continued possession which, in turn, 
raised a presumption of ownership : cf 
Sambhasheo v. Mahadeo (3). Nor can I 
see that there is any room for the argu- 
ment that the statements of the witness- 
es, whom the Additional District Judge 
relied upon, were in reality “ opinion 
evidence ” to the effect that Bal- 
want Rao was owner. On the contrary, 
the witness© I deposed to facts, from 
which the lower appellate Court has 
deduced the presumption of ownership. 
It is no easy matter to lay down any 
exact rules as to the quantum of evi- 
dence necessary to establish ownership 
in a case like the present : cf. Inayat 
Hitsen v. Ali Hiisen {i), but on the whole 
it seems to me that there are insufficient 
grounds to permit of this Court inter- 
fering with the finding of fact arrived at 
by the Additional District Judge as to 
Balwant Rao’s possession and ownership. 

As regards the question of Mt. Gnja- 
bai constructing the hut as a licensee, 
it was open to the lower appellate Court 
to disbelieve that witness and it has 
given strong reasons for doing so. In 
any event the onus of proving that the 
defendant was not a licensee was on her 
and it has clearly not been discharged. 
Still further this question is of only 
academic importance because defendants’ 
own ovidonco would show that the 
house was constructed after Balsvant 
Rao’s death, and limitation would not 
run again.st the reversioners. 

These findings dispose of the appeal 
which is dismissed. Appellants must 
bear the respondents' costs. Costs in the 
lower Courts as already ordered, 

Appeal dismissed. 

13) C1915J = 

(4) ClBOa] 20 All. 182=(1S9.S) A. W. N. 19. 
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Findlay. J. G. 

Bala and o^iiers—Dofts.— Appellants. 

V. 

Oirdhar and others — PlITts. — Respts. 

Second Appeal No. 65-B of 1926 De- 
cided on 8th December 19;j6, 
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Liniitalion Act, Art. 120 — Applicability — 
^l^itnitatlon Act, Art^ 14. 

Suit for declar.itioa that defondants are not 
nermanent tenants of a field and that the order 
of Kevenuo Officer to that effect be held as in- 
correct is governed bv Art. 120 and not by Art. 
14. 

Before Art. 1-1 can apply, the order must needs 
bo one which must under law be set aside : 19 

C. W. N. 1303 and A. I. R. 1925 Cal. 518, Rel. 

CP 160 C 2] 

5. A. Ghadgay and Atmaram Bhagwant 
— for Appellants. 

B. R. Pendharhar and TF. B» Pendhav' 
'fai — for Respondents. 

Judgoaent. — The i)laintiff3-respon“ 
dents. Girdhar, Umakant and Lasmao, 
brought the present suit against the 
lefendants-appellanbs, Bala, Gangarana, 
Vithu, Daji and Narain. in the Court of 
.he Additional Subordinate Judge. Second 
Glass, Kolapur, for a declaration that the 
Defendants Nos. 3 to 7 were nob the per- 
manent tenants of tlic field in suit and 
•fihab the order of Mr. Vaidya, Sub-divi- 
sional Officer, dated 28 — 11 — 1923 (cf. 
Dshibib P. 3), was incorrect. Plaintiff 1 
Girdhar is the managing proprietor of 
tlie village in question, whilst the other 
two plaintiffs and defendants Bajanna 
and Sohanua are other co-sharers of 
mouisa Adogaon. The Judge of the first 
Court hold that the plaintiffs’ - allegation 
that the field was leased for the first time 
in 1897-98 to four persons named was 
not established ; that the field was held 
by Annapurna Bai in the years 1893-9-1, 
1894-95 and 1895-96 .and by Mahadeo and 
Ragho in 1897-98, and that the defen- 
lanbs nob having boon in pO'^ossion since 
1895 wore not permanent tctiants, their 
possession having originated after the 
year 1895-96. Docreo was accordingly 
l)assed in favour of the plaintiffs. 

Bala, Gangaram, Vithu, Daji and 
Narain appealed to the Court of the 
Additional District .Judge, Yootmal. The 
Joarnod Additional District Judge held 
< liat after the IsO of Juno 1895, vi^., in 
the year 1895'96, one Annapurna Bai \yas 
in possession of the field, and this finding 
necessarily implied that the defendants 
'.voro nob porinanont tenants. 

TMio first point urged on behalf of tlie 
appi-*ll:*,nt9 was that the present suit was 
barred under Art. 14, Sch. 1 of the Limi- 
tation Act, and. that S, 77 of the Berar 
Alienated Villages Tenancy Law of 1921 
did not apply to the case. The latter 
part of btiis proposition is obvious and 
was admitted on behalf of the respondent 


No. 1. I do not, however, think that 
Art. 14 applies to the case. An incidental 
effect of the plaintiffs obtaining the de- 
claration they want may be that M!r. 
Vaidya’s order referred to above is nulli- 
fied but before Art. 14 referred to canj 
^pply> f'ho order referred must needs be} 
one which must under law be set aside.l 
This latter proposition cannot be postu- 
lated of the present case and the principle 
of the decisions in N abachan Badhai v. 
Raghunath Babii (l) and Sir Prodyat 
Kumar v. Bai Gobinda (2) is, in my opi- 
nion, clearly applicable -here. 1 am of 
opinion that Art. 120 of the First Sche- 
dule to the Limitation Act governs this 
case and thus the present suit is clearly 
within time. 

It has next boon urged on behalf of the 
appellants that the evidence justifies the 
presumption that their predecessor in 
title was in possession of, at any rate, 
part of the field in suit in 1895. If this 
were so, I should have expected to find 
mention of the fact in the lagwans for 
1894-95 and 1895*96 (Exs. P-7 and P* 
8). Both the documentary and the oral 
evidence, however, justifies the finding 
that defendants’ predecessor was not in 
possession in 1895-96. More assertion by 
witnesses, some of whom ware obviously 
too young to have personal knov/ledge of 
the fact that defendants or their father 
had bean in possession for 30 or 35 years, 
is of little or no value and it is pecu- 
liarly significant that Defendant 1, Bala, 
as D. W. 1, as well as others of the defen- 
dants’ witnesses admitted that Annapurna 
Bai had previously held the field. All 
the weight of tho evidence on record is 
against the idea that Annapurna Bai only 
held the field before 30 or 33 years ago. 
In any event there is a prima facie satis- 
factory and reasoned finding of fact 
arrived at by both the lower Courts on 
this point and that finding of fact cannot, 
in tho circumsbanoos, be questioned on 
second appeal. 

These findings govern the appeal which 
is dismissed. Appellants must bear the 
respondents' costs. Costs in tho lower 
Courts as already ordered. 

D.D. Appeal dismissed. 


(1) [1915] 19 O.W.N. 1303=30 I.C. 61=210. 
B.J. 616. 

(2) A.I.R. 1925 Oal. 518. 
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Devaji — Defendant — Appellant. 

V. 

Govind and others — Plaintiffs — Res- 
pondents. 

Second Appeal No. 469 of 1925, De- 
cided on llth November 1926, from the 
decree of the Dist. J., Wardha, D/- 25th 
July 1925, in Civil Appeal No. hi of 
1925. 

C. P. Tenancy Act (1920), S. IZ— Occupancy 
holding — Holding transferred to one co-sharer — 
Lambardar consenting — Suit to challange lies 
only on ground of fraud — Ejectment proceedings 
can lie in Revenue Court under S. 13. 

If ao occupancy holding transferred to one of 
several co-sharers in the village is regarded as 
khudkasht, then it is admittedly transferred to 
the whole proprietary body. In that case if the 
separate holding of it as khudkasht has the con- 
sent of the lambardar, that is of the whole body 
of co-sharers, no member of that body can set 
aside that agreement except on the ground of 
fraud, or under S. 215 or S. 216 of the Contract 
Act or 8. 90 of the Trusts Act if the lambardar 
has allotted the land to himself. In either case 
the whole proprietary body would have to sue, 
except of course the defendant, [P, 1G2, 0, 1] 

^ But a co-sharer who buys an occupancy hold- 
ing does It for his own benefit, and he must 
surely be considered an outsider for the purposes 
of ejectment as well as in the transfer : he is 
simply the transferee of an occupancy holdiui! 
and can be ejected only on application to a 

of the Tenancy Act. 
1020, by the whole proprietary body ; after eject- 
ment he would of course go into possession as 
a CO- sharer with the others, but he would be 
entitled to no contribution from them of a share 
lu the cost of acquisition ; Remarlisin ^ N L 
R. 120 held as obiter and not Foil. [P. 162, C. ij 

K. K. Gandhe — for Appellant. 

M. R. Dobde — for Respondents. 

Judgment.— Tho land in dispute, 
which was an occupancy holding till the 
beginning of the year 1919. is situated 
in the village of Talni. The plaintiffs. 
Govinda Teli and his two brothers, own 
a four-anna sliare in the village, but 
live at Vichora eleven or twelve miles 
away. The first defendant is their uncle 
Dovaji Teli, who owns a four-anna share 
in Talni and lives there and is the lam- 
bardar of the village. Tho remaining 
oight-anna share belongs to TatyajJ 
Kunbi who also lives at Talni ; he was 
tho second defendant in tho suit and a 
respondent in the lower appellate Court 
but be remained absent throughout and 
has now dropped out of tho case. His 
connexion with the matters in dispute is 
1927 N/21 & 22 
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not without importance but has been 
left out of sight. 

On the 15th of April 1919 Devaji and 
Tatyaji jointly bought up the occupancy 
holding for Rs. 1,100, The deed executed 
in their favour was registered, and it 
contains the untrue statement -that the 
sum paid was Rs. 2,000. The land was- 
divided between the two defendants and 
each cultivated a half of it during tho 
next three agricultural years, in each of 
which it was recorded as their separately 
held khudkasht. The plaintiffs were 
aware of the transfer within two months 
after it took place, but did nothing for 
three years. On the 2nd of August 1922 
they filed tho plaint in the present suit, 
claiming possession of a joint quarter 
share in tho land. It was found that the 
Court in which they filed the plaint bad 
no jurisdiction in the suit, and the plaint 
was returned to them on the 21st of April 
1923 for proper presentation. They then 
waited nearly another year and pre- 
sented the same plaint on the 22nd of 
February 1924 in the Court which even- 
tually tried the suit. 

Probably the correct view of tho 
transfer is that registration of the docu- 
ment makes it a surrender to the lam- 
bardar that is to the whole proprietary 
bo»y,and not a sale to the two co-sharers 
Dovaji and Tatyaji, in spite of tho in- 
clusion of the latter as a transferee. But 
even if tho transfer is really a sale to 
two co-sharers out of more, tho position 
arising out of subseqiiont events is the 
same. After tiie transfer the whole pro- 
prietary body, including tho plaintiffs, 
agreed that Dovaji and Tatyaji should 
each cultivate half of the land, 
either as his separately held khudkasht 
or as his occupancy holding. This agree- 
ment was made through their Agent the 
lambardar who happened to bo a member 
of the other party to it also, but that 
fact alone does not make it any less 
binding. 

Under these circumstances it is impossi- 
ble that any member of the proprietary 
body can set aside its own agreement, 

except on the ground of fraud. But the 

plaintiffs hero liave ratified the action of 
their Agent, not only . by doing nothing 
for three years, but also by accepting at 
tho end of each of those years, as they 
presumably did. the debit of some pay- 
ment against each of the defendants in 
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respect of tbis land in the village 
accounts. 

There is a further circumstance in 
this case that debars the plaintiffs from 
questioning the action of their agent. 
In the pleadings it was stated by Devaji 
that in a partition between him and 
them some years ago it was agreed that 
thereafter he was to take possession of 
all surrendered lands in Talni and they 
were to do the same at Yichora. This 
allegation was never denied or even men- 
tioned by the plaintiffs, and was there- 
fore admitted by them to be true. 

With more than the respect merely 
due to the opinion of a Judge of this 
Court, 1 have always found difficulty in 
accepting the views expressed by 
Stanyon, A. J. C., in Ramdayal v.Gulabia 
Bai (l) as correct. If an occupancy hold- 
ing transferred to one of several co- 
sharers in the village is regarded as 
khudkasht then it is admittedly trans- 
ferred to the whole proprietary body. 
In that case if the separate holding of 
it as khudkasht has the consent of the 
lambardar, that is of the whole body of 
co-sharers, no member of that body can 
set aside that agreement except on the 
ground of fraud, or under S. 215 or 
S. 216 of the Contract Act or S. 90 of 
the Trusts Act if the lambardar has 
allotted the land to himself. In either 
case the whole proprietary body would 
have to sue, except of course the defen- 
Jdant. 

But a co'sharer who buys an occupancy 
holding does it for his own ’benedt, and 
ho must surely be considered an outsider 
for the purposes of ejectment as well as 
in the transfer; he is simply the trans- 
feree of an occupancy holding, and can 
be ejected only on application to a 
Revenue Officer under S. 13 of the 
Tenancy Act, 1920 by the whole pro- 
prietary body ; after ejectment he would 
of course go into possession as a co- 
sharer with the others, but ha would be 
entitled to no contribution from them of 
a share in the cost of acquisition. 

The question of the correctness of the 
views exi)ressed in Ramdayal v. Gulahia 
Dai (l) is of very great importance. The 
statemont of them is to great extent 
obiter dicta as the suit was found to be 
barred by time. They are also based 
almost entirely on principles of equity 
fco whK;h_we can have recourse only in 

(l) [1008] i N.'lVR. 120. 
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the absence of statutory provision of 
which there seems to be enough to 
govern both that case and this. I am 
therefore entitled to decline to accept 
them without referring the matter to a 
Bench. E’rom that however I refrain out 
of my respect for the learned Judge who 
stated them, and because the decision in 
this case will be the same even if they 
are accepted, so that the opinion of the 
Bench would also be an obiter dictum. 

Stanyon, A. J. C., laid it down that 
such a claim as tbis 
is a olaiin ia equity within the discretion oi 
the Court to grant or refuse and must be ad- 
vanced 'without unreasonable delay after ac- 
quisition of the holding. 

The acceptance of the situation for 
three years, and for another year later, 
by the plaintiffs would clearly be enough 
of itself to make it inequitable to give 
them the relief they seek. But further 
their agreement with Devaji that be 
should take possession of all surrendered 
land in Talni bars their claim in law as 
well. 

The decree of the lower appellate 
Court will accordingly be set aside and in 
its place a decree will issue dismissing 
the suit. The plaintiffs-respondents will 
pay the whole of the costs of both parties 
in all three Courts. 

D.D. Decree set aside. 
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Kinkhede, A. J. C. 

{Shrimant Kuar) Laxmanrao Bhonsley 
— Defendant 1 — Appellant. 

V. 

Narain and anothei — Plaintiffs — Res- 
pondents. 

Second Appeal No, 154-B of 1924, De- 
cided on 8th October 1926, from the 
decision of the Addl. Dist. J., Buldana, 
D/' 31st January 1924, in Civil Appeal 
No. 19 of 1923. 

(c) Civil P. C., O. 22, R. 5— A legal repre^ 
sentaltve in continuing a suit cannot set up a 
new right. 

A legal representative must continue the 
litigation on the cause of action sued upon and 
he cauuot set up or agitate a new right of suit 
or his own individual right. Although if the 
former suit was a representative suit he may get 
the benefit of the former decision on the abstract 
right of his family, o. g. to officiate as kamadar : 

A. Z. R. 1925 P. C. 272 Rel. on. ^ 

[P. 1G3, 0. 1] 
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(6) Minor — Minor can hold a jyosition of con- 
Jidence under special custovt or reservation—" 
Custom. 

Although a minor is considered disqualified 
like females for holding a position of confidence 
yet a female or a minor heir may by virtue of a 
special custom or reservation of a right under 
the terms of a sanad be entitled to hold the 
-office and nominate his deputy or substitute. 

[P. 163, C. 1] 

B. K. Bose and P. N. Biulra — foi* Ap- 
pellant. 

M. B. Niijogi — for Respondents. 

Judgment. — I think that in view of 
the death of Krishna Rao, who was a 
co-appellant and co-plaintiff with Janki 
Bai, this case must go back for an in- 
vestigation of the question of the surviv- 
ing plaintiff Mt. Janki Bai’s right to sue 
or continue the suit in her sole name. 
That question was not material so long 
as Krishna Rao was a co-plaintiff with 
her as he alone even could have 
maintained the suit. His death having 
taken place during the pendency of this 
appeal the question of Janki Bai’s right 
has become material. No doubt the ap- 
pellant has substituted one Narain a 
minor in place of Krishna Rao. But as 
a legal representative must continue the 
litigation on the cause of action sued 
upon and he cannot set up or agitate a 
new right of suit or his own individual 
right the decree may be necessarily 
enure for the benefit of Narain or sup- 
port his individual right, although if 
the former suit was a representative suit 
he may on the analogy of the rule enun- 
ciated by their Lordships of the Privy 
Council, in yiata Prasad v. Nageshar 
Sakai {1) got the benefit of the former 
decision on the abstract right of his 
family to officiate as kamadar of the ap- 
pellant which may devolve on him as a 
member of that family under the terms 
of the sanad. 

Then again Narain being a minor he 
would prima facie be considered disquali- 
fied like females for holding the office of 
a kamadar, which is necessarily a posi- 
tion of confidence and respectability, and 
ordinarily, none but an adult male 
could be considered fit to hold it. But 
it is just possible and there is room for 
assuming that the female heir or 
a minor heir may by virtue of a 
special custom or reservation of a 
right under the terms of the sanad 
be entitled to hold the office and nomi- 

(1) A. I. R. 1920 P. C. 272=47 Alj.SSS (R C.). 


nato his deputy or substitute. It is 
therefore neat and proper that Mt. Janki 
Bai and the minor Narain should have 
an opportunity to prove that the office 
has rightly devolved on them or any of 
them and that the decree must therefore 
enure'for their benefit also. In this view 
of the case, I do not see any necessity to 
consider the correctness or otherwise of 
the findings -arrived at as regards the 
merits of the claim. The case is there- 
fore remanded to the lower Court for 
enquiry and fresh decision with adver- 
tence to the above remarks and in ac- 
cordance with law. The costs hitherto 
incurred including the costs of this appeal 
will abide the event. 

•^•V. Case remanded. 
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Findlay, J. C. 

Gulabchand — Accused — Applicant. 

V. 

Emperor — Opposite Party. 

Criminal Revision Application No. 470 
of 1926, Decided on 3Qth November 1926, 
from the judgment of the 1st Cl. Mag., 
Chhindwara, D/- 29th September 1926, 
in Criminal Appeal No. 22 of 1926. 

Crinunal P. C., S. 2S7— Charge under S. 147 
I. P. C.— Conviction under S. 100, I, P. C. is 
not illegal. 

A convictiou under S. ICO. I. P. C. (commit- 
tiog affray) is maintainable though the accused 
were charged only under S. 147, I. P. C. 
(noting): A. J. It. Ma<l.i76 and 8 Bom 
L. R. 120, Dist. ; A. I. R. 1021 All. 201, Appr. 

„ ^ CP- C. 1] 

V . R. Dhoke — for Applicant 

Order. — The applicant Gulabchand 
as well as his two co-accused, Bridhi- 
chand and Punamchand. whose appli- 
cations are also disposed of in this order 
were convicted by the Magistrate, 2nd 
Class, Chhindwara, of an offence under 
S. 160, I. P. C., and each was sentenced 
to a fine of Rs. 60. The Magistrate, 1st 
class, Chhindwara, who heard the con- 
nected appeals, maintained the convic- 
tions and sentences. 

The only question I am concerned 
with in these applications is whether the 
two lower Courts were correct in framin" 
a charge iindor S. 147. I. P. C., while 
convicting the applicants under S. IGO. 
I. P. C. I have been referred in this 



I6i Nagpur 

connexion to the decision of Krish- 
Z in Sr eeramulu v. King-Emperor 

(1) as being a direct authority for the 
proposition that has been advanced on 
behalf of the applicants viz., that the 
trial was illegal on the above ground. 
That case was entirely different, be- 
cause therein there was clearly no evi- 
dence on record that the fight had taken 
lilace in the public place and that there 
was a disturbance of the peace. As re- 
gards the latter part of the said judg- 
ment, it does not seem to me that in the 
present case there is the slightest ground 
for supposing that the applicants were in 
any way prejudiced in their defence by 
the action of the Magistrate. The dis- 
turbance took place, as is shown by the 
1st Class Magistrate, in .his appellate 
judgment, in a public place and there 
was obviously a breach of the public 
peace. If S. 237 of the Criminal P. C. 
is to have any real meaning at all, the 
present occasion was obviously one for 
giving effect to it. In any event, with 
all deference to tlio learned Justice who 
decided the case quoted above, I should 
personally not have the slightest hesita- 
tion in preferring the view taken by 
Ryves. J., in Sabir Husain v. Emperor 

(2) . S. 237 of the Criminal P. C, must 
necessarily bo limited in its operation to 
cognate oflences. In the present in- 
stance, the only alleged new element 
concerns the broach of tho public peace, 
but this element was obviously present 
before tho minds of the Court and tho 
accused all through the case. The deci- 
sion of Jenkins, C. J., and Betty, J., in 
Emperor v. Sakliaram Gamt (3) is not in 
the slightest degree to the point. There 
tho relative offences concerned were ones 
under Ss. 376 and 366, I. P, C. As 
regards each of these offences, different 
elements entered into them and different 
questions of fact wore concerned, where- 
as precisely tho reverse is true of tho 
present case and tho offences U)ider 
|Ss. 1‘17 and 160 respectively wore obvi- 
ously ejusdom generis. This being so, 
there was, in my opinion, no impropriety 
whatever in convicting the applicant 
under S. 160 of I. P. C. 

j I ho application is accordingly dismissed 
without notice to tho Crown. 

D.D. Application dismissed. 

■( 1 )” Ai ' 1 7 ^ 1921 Mad.''375^7 Mud.^Gl. 

(2) A. I. R. 1921 All. 2G1. 

(3) [190G] 8 Bom. L, R. 120. 
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Findlay, J, G. 

Kajaram Defendant — -Appellant. 

V. 

Mukund iJao— Plaintiff— Respondent. 

Second Appeal No. 519 of 1925, De- 
cided on 23rd November 1926, from the 
decree of the Dist. J., Nagpur, D/- 21at 
August 1925, in Civil Appeal No. 77 
of 1925. 

(0) Civil P, C., S. 115 ““ Small Cause sui^ 
tried on regular side — High Court would no* 
interfere. 

Where a suit of Small Cause nature wa® 
tried on the ordinary side, the High Court 
refused to interfere in revision : A. /. 1924 

Nag. 17, Foil. [P 165 0 1] 

(6) Civil P. C., Ss. 115 and 100— Interference 
on the question of jurisdiction is discre- 
tionary. 

On the question of jurisdiction whether under 
B. 115 or S. 100 of the Code, a discretion rests 
with the High Court whether it is in the in- 
terests of justice to interfere. [P 165 0 ll 

D. T. Mangalmoorti — for Appellant* 

W, R. Puranik — for Respondent. 

Judgment. — The facts of this case 
are sufficiently clear from the two judg- 
ments of the lower Courts. On the 
appeal coming on for hearing, the only 
ground, which was pressed, was the tenth 
and last one. It is perfectly obvious 
that the other grounds stood no chance 
of success, as the findings of fact of the 
learned District Judge were arrived at 
after a careful and thorough investiga- 
tion of all the evidence. It is urged, 
however, that the Subordinate Judge of 
the 2nd Class had no jurisdiction to try 
the suit on the ordinary side in view of 
the provision of S. 16 of the Provincial 
Small Cause Courts Act, and in this 
connexion reliance has been placed on 
Ramasamy Chettiar v. R. G. Orr. (!)• 
White, C. J., in the said case held that, 
as the lower Court had exercised a 
jurisdiction not vested in it by law, he 
was bound to interfere and exercise bis 
revisional jurisdiction. It is pertinent, 
however, to point out that a Bench of 
the same High Court in Paramesh- 
waran Nambudiri v. Vishnu Enibrandri 
(2), expressly dissented from the earlier 
decision, Ayyar, O. G. J., and Benson, J*, 
therein pointed out that the provision 
of tho Provincial Small Cause Courts 
Act referred to must be read along with 

(1) [1903J 26 Mad. 176=12 M. L. J. 204. 

(2) [1904] 27 Mad. 478. 


Bajaram V. Mukund Rao (Findlay, J. C.) 
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the corresponding provision for revision, 
as the case may be, in Civil Procedure 
Code. This question was considered at 
length in an exactly analogous case by 
Baker, O. J. 0. cf. Kamruddin v. Mt. 
Zndrayii (3). It has however been sug- 
gested by counsel on behalf of the ap" 
pellant that that decision overlooked 
the peremptory nature of S. 16 of the 
Provincial Small Cause Courts Act. I 
cannot concur, however, in this con- 
tention of the appellant. The judgment 
in Kamruddin v. Mt. Indrani (3) contains 
an exhaustive examination of many 
other decisions bearing on the point, and 
in these cases there was clearly no mis- 
apprehension as to the meaning of S, 16, 
Provincial Small Cause Courts Act. 

For my own part, the objection to 
jurisdiction having been raised for the 
first time in this Court, it seems to mo 
that the parties must be held to have 
consented to the case being tried origi- 
nally in the Court in which it was. 
The equities of the case clearly do not, 
in my opinion, demand interference by 
this Court solely on the question of 
jurisdiction, and whether under S. 115 
or S. 100 of the Civil Procedure Code 
it seems to me that a discretion rests 
with this Court whether it is in the 
interests of justice to interfere. lu 
the present case it cannot ho seriously 
contended that the interests of the 
parties have not been more thoroughly 
safeguarded by the trial of this case in 
the ordinary Court rather than in the 
Small Cause one, and I, therefore, de- 
cline to interfere. 

The appeal is accordingly dismissed. 
The appellant must bear the respon- 
dent’s costs. Costs in the lower Courts 
as already ordered. 

Ax>peal dismissed, 

(3) A. I. R, 102i Nag. 17 = 19 N. L. R. 179i 
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Prideal'X, a. -T. C. 

Vithu Mhali — Defendant — Applicant. 

v. 

Vithu Mahadji — Plaintiff — Non-Ap- 
plicant. 

Civil Revision No. 115-B of 1925, De- 
cided on 23rd November 1926, from the 
order of the Small Cause Court J., Akola, 
D,'- 27th July 1925, in Execution Case 
No. 2 of 1925. 


Provincial Small Cause Courts Act, S. 17 (1) — 
Provisions are directory— Court can extend time 
for deposit of security— Limitation Act, S. 5. 

The proviso as to a deposit or security being 
made at the time of presenting an application is 
merely directory and not mandatory and Court 
has power to extend the time : .4. /. 1?. ‘1923 

Mad. 351; A. I. B. 1926 All. 602, Bel. on-. 43 
Mad. 579. not Foil. [P 166 C 1] 

A. V. Khare and W. B. PendharJcat — 
for Applicant. 

G. G. Hatvalne — for Non- Applicant. 

Order, — In Small Cause Suit No. 2185 
of 1924, on the file of the Court of Small 
Causes, Akola, an ex-parte decree was 
passed against the present applicant-de- 
fendant on 25 — 11 — 2-4. On 18 — 12—24 
he applied for setting aside that decree, 
and with his application gave a surety 
bond of one Pandhari Vithu. The Clark 
of Court made an endorsement that the 
record should be put up before the Court 
on 3 — 1 — 25, and on 'that date security 
was accepted by Mr. Ghosh, the then 
Judge, as sufficient. Mr. Telang succeeded 
him, and on the 27th July rejected tho 
application on the ground that the pro- 
viso to S. 17 of the Provincial Small 
Cause Courts Act as to a ‘.deposit of secu- 
rity being made at the cime of presenting 
the ai^plication is mandatory and not 
directory ; and as the security was ac- 
cepted after the period of limitation, he 
rejected the application. The question 
before me is whether the proviso to the 
section mentioned above is directory or 
mandatory, and whether the time for 
making a deposit or giving security is ex- 
tendable at tho Court’s 'discretion. 

The question is not free from difli- 
cuUy. In Azviat'uUah Khan v. Ahmad 
AH (1) a very similar case the Court held 
that the judgment-debtor had suljstan- 
tially complied with the requirements of 
S. 17 ; and in Loipillai Samhan v. Sap’ 
pauimuthu Samhan (2) it was decided 
that even if there was a delay in deposit- 
ing the amount the Court bad power to 
extend the time under B. 5 of tho Limi- 
tation Act. A similar view was taken in 
Sudalaimuthu Kudiimban v. Audi Red- 
diar (3). In a case, somewhat similar to 
the present, Ganga Dhar Baij Nath v. 
B. B. C. I.'Ratlivaij (.1. I. R. 1926 All. 
602), tho Court held in favour of the per- 
son presenting the application to set 
aside aji ^parte decree. In Assart 

(1) A.I.R, 1925 All. 379=47 All. 723, ' 

(2) A.I.R. 1923 Mad. 354. 

(3) A.I.R. 1922 Mad. 136=45 Mad. G23. 
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Mohamed Sahib v. Rahim Sahib (4) fcbeir 
Lordships of the Madras High Court held 
that fehe provisions of S. 17 (1) are man- 
datory. I am aware of the decision of 
Tsmay, J. O., in Umrao Jiwan Patel v. 
Munnumian Musalman (5) ; but the 
question of application • of S. 6 of the 
Limitation Act was not discussed in that 
case. I am inclined to the view that the 
proviso as to a deposit or security being 
made at the time of presenting an appli- 
cation is merely directory and not man- 
datory ; and if, as in the present case, 
security is given at the time of presenting 
the application for setting aside the de- 
cree, the requirements of the proviso are 
satisfied. 1 would not hesitate to apply 
the provisions of S. 5 of the Limitation 
Act to the present case, and I do so. 

I therefore set aside the order, rejecting 
the application. Bub the question of the 
sufficiency of the security given must be 
decided afresh. For it is alleged here 
that the security bond was' signed by the 
son of the judgment-debtor who w'as a 
minor at the time. The Court will now 
proceed to determine whether the bond 
was sufficient security. If it finds in the 
affirmative, it will, if reasons exist for 
setting aside the ex-parte decree, set it 
aside. If, on the other hand, it finds 
that the security bond is not sufficient 
and the giving of it is a fraud on the 
Court it will reject the application for 
sotting aside the ex-parte decree. 

"With these remarks I send the case 
hack to the lower Court. The parties in 
this Co\irt will bear their own costs. I 
fix pleader’s fees at Rs. 15. 

G.P. Case remanded, 

(4) [1920] 43 Mad. 679=38 M.L.J. 539=65 I. 

C. 977=11 IaW. 643. 

(5) [190G] 2 N.L.R. 23. 
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Kinkhede, A. J. C. 

Narayan — Appellant. 

V. 

Nathu and others — Respondents. 

Second Appeal Ko. 146-B of 1924, 
Decided on 23rd December 1926, from 
the decision of the Dist, J., Amraoti, 
D/- 4th March 1924, in Civil Appeal 
Ko. 37 of 1923. 


(а) Provincial Insolvency Act (1920), S, 58 — 
Mere passing of valuable consideration or mere 
transference of possession to transferee does not 
lead to infer good faith — Intention to transfer 
ownership must be proved. 

The mere fact that valuable consideration 
has been paid for the transfer does not neces* 
sarily lead to an inference of good faith also: 
A. I. B. 1921 Nag. 103, Foil. In order to 
prove good faith it is necessary for the 
purchaser to show that there was real inten'* 
tion of the debtor to pass ownership, and 
of himself to acquire it. Mere transference of 
possession is insufficient to give rise to any in- 
ference which would support an intention to 
acquire ownership. [P. 167, 0, 1 ; P. 168, O. IJ 

(б) Provincial Insolvency Act, S. 63 — Facts 
dealing with bona fides must be considered as 
a whole. 

Each fact dealing with the bona fides of the 
transactions is not to be separated from the 
rest of the facts, but the facts should be con> 
sidered in relation to each other and weighed as 
a whole : 15 N. L. R. 68, FoU. [P. 167, 0. 2} 

(c) Civil P. C., 8. 100 — Legal effect of proved 
facts is question of law — High Court can in’ 
terfere. 

Questions of law and facts sometimes are very 
difficult to disentangle but as the proper legal 
effect of proved facts is essentially a que^ion of 
of law, the High Court in Second Appeal is 
justified in: interfering with them especially 
where the decision of the lower appellate Court 
reverses the judgment of the lower Court and 
does not show marks of having come into close 
quarters with it and met the reasoning therein; 
16 M. L. J. 272 (P. C.), Foil. [P. 168, C. 11 

W‘B. Pendharkar — for Appellanfe. 

S.A. Ghadgay — for Respondents. 

Judgment. — This is an appeal pre- 
ferred against the order of the District 
Judge, Amraoti, setting aside the oi'der, 
passed by the Subordinate Judge, an- 
nulling the sale dated 25-5-22, under 
S. 53 of the Provincial Insolvency Act, 
1920, for Rs. 7,000 in favour oi respon- 
dent Nathu. The consideration of this 
sale consists of Rs. 5,200 payable to 
mortgagees who were relations of the 
debtor Gan pat in satisfaction of a mort- 
gage dated 20-3-1922, Rs. 600 received as 
earnest money and Rs. 1,200 paid before 
the Sub-Registrar. The sale relates to 
two fields belonging to the debtor. This 
transfer to Nathu is one of 'the three 
acts of insolvency on which the present 
appellant Narayan’a application, dated 
20-6-22, to get his debtor Ganpat 
adjudged insolvent was founded. The 
other two transfers were the aforesaid 
mortgage dated 20-3-22 and the salo 
dated 16-6-22 for Rs. 795 in respect of a 
house to one Punjaji. The sale in 
favour of Punjaji was annulled by the 
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Subordinate Judge but upheld by the 
lower appellate Court. Against the 
District Judge’s order upholding the 
said sale, Second Appeal No. 147-B of 
1924 has been filed. This judgment will 
govern both these appeals. 

It is contended before me and I think 
very rightly, that the District Judge has 
misdirected himself upon a point of law 
in dealing with the facts involved in 
those two cases and that sufficient at* 
tention was not directed to the question 
as to how far the burden of proof which 
under the ruling of this Court in Gopal 
V. Ramkrishna (1) lay on the alienees 
was discharged by them. It was point- 
ed by this Court in the aforesaid case 
that the mere fact that valuable con* 
sideration has been paid for the transfer 
does not necessarily lead to an inference 
of good faith also. Admittedly in the 
case of transfer to Nathu Rs. 5,200 were 
left with him. Rs. 600 were said to 
have been paid by way of earnest money 
and Rs. 1,200 are described to have been 
paid before the Sub-Registrar. Even 
assuming these recitals to be correct the 
whole of the consideration lay as bet- 
ween the vendor and the vendee in their 
own hands. The vendor has also bolted 
away and is now earning his livelihood 
by labour. It is thus clear from facts 
found that he planned a fight from his 
creditors with the sale proceeds of the 
transfer being partly in his hands and 
partly left in the hands of the vendee. 
Indeed the sole object of his transfer 
presumably m\ist have boon to convert 
his property into cash and shuffle out of 
sight his money and himself. This cou- 
pled with the circumstances that the 
transferee Nathu is a relation of the 
debtor ought to have sufficed for imput- 
ing to him notice of tlie transferrer’s evil 
design. His good faith was thus on trial 
in the case in which his transfer is in 
question. If ho acted innocently his 
transaction holds good only if he has 
paid good and sufficient consideration 
for it. Mere proof of payment of con- 
sideration has for this reason been con- 
sidered insufficient to lead to an infer- 
ence of good faith. 

The very circumstances to which tho 
lower Courts have adverted, negative 
good faith on the purchaser’s part. The 
property transferred is substantially the 
whole of the insolvent’s estate ; that 
^(1) A. I. R.”l‘J21 103=17 N^L. R.'cO. ” 
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there was no hurry and need to arrange 
for payment of satisfaction of the mort- 
gage dated 20-3-22 and still the purchaser 
Nathu undertook to carry out the direc- 
tion to pay Rs. 5,200 to the mortgagees. 
His admission that he made no enquiries 
as to who the creditors other than the 
mortgagees were, was also a circum- 
stance which clearly showed want of bona 
fides on his part. The lower appellate 
Court seems to have attached much im- 
portance to the fact that the vendee held 
possession of the fields. In the circum- 
stances of the case this circumstance 
rather showed the absence of bona fides 
as this was just what we would expect 
when the debtor has arranged for his 
flight from his creditors. The cumula- 
tive effect of all these facts does not 
seem to have been considered by the 
lower appellate Court as laid down by 
their Lordships of the Privy Council in 
Seth Ghunsham Das v. Umapcrshad (2). 
Each fact dealing with the bona fides of 
the transactions is not to be separated 
from the rest of the facts, but the facts 
should be considered in relation to each 
other and weighed as a whole. 

I have read the orders of the District 
Judge in both the cases and I do not find 
any appreciation of the evidence on the 
lines laid down by their Lordships of the 
Privy Council. Their Lordships of the 
Privy Council have pointed out in 
^usahar Baku v. Hakim Lai (3) that a 
case in which no consideration of tho 
law of bankruptcy applies there is noth- 
ing to prevent a debtor paying one cre- 
ditor in full and leaving others unpaid 
although the result may be that the 
rest of his assets will be insufficient to 
provide for the payment of the rest of 
his debts. It therefore follows that in 
cases where questions of bankruptcy are 
involved, preference by debtor to one 
creditor, retention of benefit to himself, 
his absconding away with tho sale- 
proceeds, and arranging for the manage- 
ment or cultivation of his property 
through the apparent vendees, without 
any arrangement to apply the sale pro- 
ceeds towards the liquidation of the debts 
due to the general body of creditors, 
necessarily give rise to the only legal 
inference that the debtor i*esorted to the 

(2) [1910] 15 N. L. R. I. C. 

Bom. L. R. 472 (P. C.). 

(3) [1910] 43 Cal. 621=32 I. C. 343=43 

I. A. 104 (P. C.). 
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transfers in collusion with the transferees 
with the common intention of defeating 
and delaying his creditors. In short the 
only legal inference deducible from such 
facts could, in the peculiar circumstances 
of this case, be that there was a common 
intention on the part of the vendor and 
the vendee to act 'niald fide in the matter 
of shielding the property. In order to 
prove good faith it was therefore neces- 
sary for the purchaser to show that 
there was real intention of the debtor 
to pass ownership, and of himself to 
ac(iuir6 it. Mere transference of 
possession was insufficient to give rise 
bo any inference which would support 
an intention to acquire ownership. 
The burden of proof could not therefore 
be said to have been duly discharged 
by the purchaser under each of the two 
sales. 

As regards Punjaji the circumstance 
that he had 'a house of his own which it 
is said he has kept locked because he 
has purchased the one belonging to 
Ganpat, was a very strong circumstance 
which casts suspicion upon his bona fides. 
I am not therefore prepared to support 
the orders appealed against. No doubt 
questions of law and facts sometimes are 
very difficult to disentangle, bub as the 
proper legal effect of proved facts is es- 
sentially a question of law, I feel justified 
in interfering with them, especially as 
the decision of the lower appellate 
Court, which reverses the judgment of 
the lower Court which in each case, does 
nob sho .V mirks of having come into 
closo quarters with it and met the rea- 
soning therein, as pointed out by their 
Liordships of the Privy Council in 
Ilcmanta Kumari Dehi v. Jagadindra 
Nath (1). I therefore allow the appeals 
and reversing the decisions of the lower 
appellate Court, direct that the orders 
of blio insolvency Court be restored. 
The respondents will pay the costs of the 
appeal, as also those of the Courts below, 
in each case. Pleaders’s fee Rs. 103. 

R.I>. Appeals allowed. 


(1) fiooa] 10 L. J. 272=10 C. W. N. 033= 
3 A. Li. J. 3G3=8 Bo:n. L. R. 103 fp.C.J. 
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Bajirao — Appellant. 

y- 

Shivaram and others — Respondents, 

First Appeal No, 34 B of 1926, Decided 
on 20bh December 1926, from the decree 
of the Sub-J., 1st Oh, Morsi, D/- 23rd 
March 1926, in Civil Suit No. 150 of 
1924. 

(а) Transfer of Property Act, S. 61 — Consi- 
deration made payable before Sub-Registrar— ‘ 
Seller must seek out purchaser. 

Where the agreeaient to sell immovable 
property make? the money payable “before the 
Sub'Rjgistrar" it is the duty of the seller to 
seek out the purchaser with a proper sale-deed. 

[P 169 0 13 

(б) Contract Act, Ss. 61 and 65 — Seller rescind- 
ing contract under S. 61 or purchaser rescinding 
contract under S. 65 — Seller must refund 
earnest moyiey — But seller rescinding under 
S. 63 is entitled, if there is usual forfeiture 
clause, to compensation not , exceeding earnest 
money under either Contract Act S. 73 or 
S. 74. 

When a contract to sell is rescinded the seller 
must restore the benefits he has received under 
it under S. 61 if he rescinds it himself and 
under S. 65 if the purchaser rescinds it, that is 
to say, be must refund the earnest money. But 
when he rescinds it himself, if he has suffered 
auy actual damage he is entitled to get com- 
pensation for it under S. 73 and even if he ha^ 
suffered none he can be awarded a reasonable 
amount as compensation not exceeding the 
earnest money, if there Is the usual agreement 
of forfeiture in the contract, under S. 74. 
Kither sum awarded as damages can be set. off 
against the amount of earnest money he has to 
refund. [P.169 C 2} 

G. £j. Siibhedai — for Appellant. 

It.R. Jayavant and V. N. Herlekcir^ 
for B3spondent3. 

I 

Judgment. — On the 30bb of July 
1922, the first three defendants agreed to 
sell a field and a half share in another 
to the plainbitf appellant by the 31st of 
January 1923 for Rs. 5,555, which wore 
to bo paid by the cancellation of a deores 
held by the plaintiff by which these 
defendants had to pay him Rs. 1935 and 
the caocellabion of a debt of Rs. 120 due 
by them as rent of a field and by th^ 
payment of Rs. 2,500 in cash. The sum 
of Rs. 2,055 due on the decree and for 
rent was treated as paid and called 
“earnest money,” which the plaintiff 
agreed to forfeit if he failed to carry out 
the contract. The sale deed was never.. 
executed, and on the 2obh of April 1923, 
those defendants sold one of the fields* 


Bajirao v. Shivaram (Hallifax, A. J. 0.) 


1927 


Bajirao V. Shivaram (Hallifax, A. J. 0.) Nagpur 169 


that of which they owned the whole, to 
the fourth defendant. On the 3rd of 
November 192-1 the plaintiff filed the 
•suit, out of which this appeal arises, for 
specific performance of the contract of 
July 1922, claiming in the alternative a 
sum of Es. 5,000 as damages. 

It was found in the lower Court that 
the plaintiff broke the contract. Even 
if that is a fact, a matter which has to 
he decided now, the basis of the finding 
is undoubtebly wrong. It is, that the 
plaintiff has failed to prove that he 
went to the defendants during January 
1923, taking Es. 3,500 with him and 
offered that sum to them. The agree* 
ment to sell makes the money payable 
before the Sub*Eegistrar’' not before 
the execution of the sale’deed. Also it 
was the duty of the sellers to seek out 
the purchaser with a proper sale*deed. 

I am satisfied on the evidence that 
the plaintiff did go to the defendants 
twice during that last month of the 
period fixed in the contract to call on 
them to carry it out, and also that he 
was able and willing to pay them the 
Es. 3,-oOO on the execution of the sale-deed 
though he was not bound to do so till it 
was registered. One of the strongest 
pieces of evidence on the point is Exhi- 
bit P. 4, a lawyer’s letter of the 20th 
of February 1923 sent by these defen- 
dants in reply to a similar letter of the 
9bh of the same month sent to them by 
the plaintiff. The plaintiff’s letter is 
nob produced, and the defendants’ is to 
the following etleot : 

The statomaat in your letter that you came 
with the money twice uu January U untrue ; 
■we were willing to carry out the contract, but 
you did nob get a sale-deal executed, sayiug you 
had no money. 

The necessary inference .from this 
seems obvious. 

I3ub the defendants have made no at- 
tempt to support the allegation in that 
letter tliat the plaintiff expressly refused 
to carry out the contract ; they deny it 
and say he never said anything about it 
till nine days after the end of January. 
Even if that is true, it is still they who 
iDi-oke the contract ; it was their business 
to offer him a proper conveyance and 
call on him to pay the balance of the 
purchase money, which they admittedly 
never did. 

In respect of the fourth defendant it 
lias been held that there is no proof that 
Ij 0 had notice of the contract to sell to 


the plaintiff. There is certainly no evi- 
dence of its having been brought to his 
notice, and he denied that he had any 
knowledge of it. There seems a good 
deal of reason for believing that denial 
to be false, but it is among the artificia- 
lities of the administration of justice that 
it has to be accepted as true. It is on 
this ground that the plaintiff has in this 
Court withdrawn his prayer for specific 
performance of the contract. He has 
further reduced his claim for Es. 5,000 
as^ damages to a prayer for what is called 
a “refund of his earnest-money", admit- 
ting eventually that if he broke the con- 
tract he would not be entitled to get the 
whole of it back. 

The matter is perfectly simple and 
was explained in hachmi NcLvayan v. 
DcLYnoddYdcis (1). It is almost always 
obscured, as was done in this case, by 
supposing there is some special law in 
respect of earnest-money. The term is 
not used in the law of India, as far as 
I know and it is certainly not defined, 
but 'practically every case in which any 
question of earnest-money arises can be 
decided on the clear provisions of S. G4 
or 65 and S. 73 or 74 of the Contract Act. 
When a contract to soil is rescinded thei 
seller must restore the benefits he has 
received under it under S. 64 if he re-i 
scinds it himself and under S. 65 if the* 
purchaser rescinds it, that is to say, he 
must refund the earnest-money. But 
when ho rescinds it himself, if ho has 

suffered any actual damage ho is en- 
titled to gob compensation for it under 
S. 73, and even if he has suffered uono 
he can be awarded a reasonable amount 
as compensation not exceeding the 
earnest-money, if there is the usual 
agreement of forfeiture in the contract, 
under S. 74. Either sum awarded as 
damages can be set off against the 
amount of earnest-money ho has to 
refund. 




mages to the seller can of course only 
arise if the purchaser is responsible for 
the breach of the contract, and here it 
has been found that the sellers broke it. 
The benefit they received under the 
contract they broke was the cancellation 

^ to the plaintiff 

T ; interest after the 30th of 

July 19-2 imd this must be restored. 
Tl^ platntiff has in this Court asked fo« 
U) A. I. R. 19-2.5 Nag. 10J=20 N. L. R’TO^ — 
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interest at the very moderate rate of 6 
per cent, per annum. 

The decree of the lower Court will be 
set aside, and in its place a decree will 
issue ordering the first three defendants 
to pay to the plaintiff the sum of 
Rs. 2,055 and compound interest thereon 
at 6 per cent, per annum, from the 30th 
of July 1922, till the date of payment, 
and also all the costs incurred by him in 
both Courts. 

On behalf of the fourth defendant 
Ramchandra, the purchaser from the 
other defendants, it is urged that the 
plaintiff ought to pay his costs in both 
Courts. He is a resident of the village 
in which the land is situated and the 
other defendants live, and if he did not 
know of the agreement to sell to the 
plaintiff as be says, he laid himself open 
to trouble by his own carelessness. 
Father, he delayed the progress of the 
suit for a year by obvious evasions of 
summons, failing to appear when sum* 
mons was served on him, and then ap- 
jiearing and getting the ex parte order 
against him sot aside. There seems as 
little justification for setting it aside as 
for allowing the other defendants, before 
it was set aside, to take the plea that he 
was a purchaser in good faith without 
notice of the prior contract. The de* 
fendant Ramchandra will pay his own 
costs throughout. 

R.D. Decree set aside. 
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Sherkhan — Complainant — Applicant. 

Anwarkhan — Accused— Non-applicant. 

Criminal Revision No. 32-B of 1924, 
Decided on 30th August 1924, against 
the decision of the S. J., Akola, D/* 24th 
October 1923. 

Criminal P. C., S. iSO-AcqulUal^-Bevl’ 
sion at ihc Instance of private prosecutor is not 
cofnpetente 

AUbough High Court has juiisdiotion uudor 
B. 439 to set aside the order of acquittal, it has 
becoine a settled practice that it will not orain^ 
arily interfere, itr revision at the instance of a 
nrivato prosecutor ; 27 Alh 3^9 A.J.Ji. 1922 All, 
4H7 • A. I. B. 1921 All. 70, Bel. on. fP 173 C 1] 

^’(6) Criminal P.C., S. iSO—IIigh Court will 
not (JO info evidence— Interference with acquittal 
ivill be only when trial was illegal or incurably 


irregular — Bemand toill be ordered only to when 
trial has been incurably irregular. 

High Court will not go into evidence as a rule' 
in revision ; it will ordinarily confine its inter* 
ference to cases of exceptional circumstances, or 
where there is error of law, nor will it interfere, 
with the acquittal unless the trial has been 
illegal or so radically and incurably irregular as 
iu fact to have occasioned a failure of justice, 
A retrial should only be ordered in cases of 
acquittal-in which the Court has been radically 
and incurably defective. [P 174 C 2, P 175 0-lJ 

(c) Crltninal P. C., S. 417 — Appeal against 
acquittal— -Private individual cannot appeal. 

Power to appeal against acquittal is a power 
vested in the Local Government, and that no 
right to appeal is possessed by a private person. 

[P 173 0 2] 

M. B. Bobde — for Applicant. 

B. K. Bose and P. N. Rttdra — for Non- 
applicant. 

P. Bobo — for the Grown. 

Order. — The facts which have given 
rise to this Criminal Revision are briefly 
these. 

The non-applicant Anwarkhan insti- 
tuted a suit in the Court of Small Causes 
at Akola by filing a verified plaint dated 
1-7-1921 against the applicant Sherkhan 
for the recovery of a certain amount of 
money said to be due by the latter to 
the former in respect of a transaction 
dated 1-4-1918, which however the 
plaintiff chose to describe in his plaint 
as being one dated 1-7-1918. In the 
course of the same suit on 25-10*l921 
be made an oral statement affirming the 
correctness of the date 1-7-1918 and 
characterised the date 1-4* 1918 given in 
his books of account as written through 
mistake. At the adjourned bearing of 
the case 13-12-1921 the plaintiff in a 
penitent mood applied as per his applica- 
tion (Exhibit P-9), for permission to 
withdraw the suit, and the same was 
dismissed as withdrawn on that dayi 
The defendant Sherkhan applied for 
sanction to prosecute the non-applicant 
for perjury in respect of the con- 
tents of the verified plaint dated 
1-7-1921 (Exhibit P-2) and also of the 
oral statement made on affirmation dated 
25-10-1921 (Exhibit P-20), so far as they 
falsely stated that the date of the tran- 
saction sued upon was 1-7-1918 and not 
1-4-1918. The Judge of the Small Causes 
Court who had tried the case refused 
to grant sanction but the District Judge 
thought that this was a fit case for orde^ 
ing prosecution for perjury, and granted 
it. The order of the District Judge 
dated 15-12-1922 was confirmed in due 
course by this Court. 
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A prosecution was accordingly started 
by Sherkhan by filing a complaint on 
16-1-1923. He was examined by the 
Magistrate on 18-1-1923 ; after a pro- 
tracted trial the trial Magistrate con- 
victed the non-applicant for the offences 
of perjury under S. 193, Indian Penal 
Code, and sentenced him to two concur- 
rent terms of six months rigorous imori- 
. sonment and imposed a fine of Es. 500 
for the false verification of the plaint. 
This judgment which is dated 4-8-1923 
was appealed against by the accused 
Anwarkhan and the Sessions Judge, 
Akola, has reversed it in his judgment 
dated 24-10*1923. The convictions and 
sentences were thus set aside and the 
accused acquitted. For facility of refer- 
ence it may be useful to summarise here 
the findings given by the Sessions Judge 
on the points formulated by him as 
material for the prosecution to establish 
in order to sustain a conviction under 
S. 193, Indian Penal Code. 

As regards the first two points which 
dealt with the question whether the 
accused made the statement . dated 
25-10-1921 (Exhibit P-20), and also the 
declaration in the plaint (Exhibit P-2) 
concerning the date 1-7-1918. and whe- 
ther such statement and declaration were 
made in a stage of judicial proceeding, 
the Sessions Judge held that they were 
so made. On the third point whether 
the statement and the declaration were 
false, he agreed with the triai Magistrate 
in concluding that the statement and 
declaration in question were false and 
incorrect. On the fourth point whether, 
when the aforesaid statement and 
declaration were made, the accused know 
them to be false, or believed them to be 
false, or did not believe them to be true, 
and made them intentionally, the loarned 
Sessions Judge came to the conclusion 
that the first declaration in the verified 
plaint was not shown to have been made 
with the knowledge that the same was 
false, or was believed to be false, or 
* was not believed to bo true, 

or was made intentionally. He also 
found that the verification of the plaint 
(Exhibit P-2) was not in strict accord- 
ance with the requirements of law in that 
behalf, and the accused could not be 
said to have declared the contents so far 
as they gave 1-7-1918 as the date of the 
transaction sued upon, as true according 
to his personal knowledge. With 


regard to the statement dated 25-10-1921 
(Exhibit P-20) it was observed that it 
was made after filing of the notices by 
Sherkhan in the Court of Small Causes, 
and that the said notices which con- 
tained the appellant’s admission that 
the transaction was dated 1-4-1918 
were conclusive proof of the fact that 
the date of the transaction was 1-4-1918, 
but that the accused in all pro- 
bability did not realize, just then, 
the importance of admitting the 
correctness of the date given by the 
defendant, and withdrawing the suit at 
once that very day. But the fact that 
he stuck to the statement in regard to 
the date lends support to the conslusion 
that he still continued to believe in the 
correctness of the date 1st July 1918 
given in the rough memorandum (kacha 
Tipan Ex P-14). The Judge also thought 
that this belief may he due to dull under- 
standing and want of keen perception 
on the part of the accused, or may be due 
to recklessness on his part, but that did 
not necessarily import lack of bona fides. 
It was found that the mere facts that 
the appellant made the statement dated 
25th October 1921 could be no proof per 
se of his mala fides and his knowledge 
of, or belief in, the falsity of the state- 
moot. Lastly, he concluded that as 
mere suspicion of the bona fides of the 
accused was no legal or aflirmative proof 
of lack of good faith and of the requisite 
knowledge or belief which aro necessary 
to justify the inforenco of guilt, and as 
the inculpatory facts must bo incompatible 
with the innocence of the accused, and 
incapable of explanation upon any other 
reasonable hypothesis than that of his 
guilt, and as they did not stand this test 
in the present case, and there was doubt 
as to the guilt of the accused, and as, 
the .doubt was not unreasonable in the 
circumstances of the ease, the accused 
was entitled to the benefit of doubt and 
ultimately acquitted him of the two 
offences under S. 193, Indian Penal Code. 

In arriving at these findings th© Ses- 
sions Judge has taken great pains in 
keeping before his mind's eye the re- 
quirement of the law as to the kind of 
proof necessary to prove the guilt of the 
accused in a charge of perjury, and has 

e various subtle 
and nice distinctions relied on in the 
course of the arguments by the counsel 
who argued the case, either, on the side, 
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of the accused, or of the Grown, or of 
the complainant Sherkhan. Mr. Gama, 
Public Prosecutor, who appeared for the 
Grown, appears to have very hotly con- 
tested the appeal before the Sessions 
Judge. It was after duly considering 
the various aspects of the case, that the 
explanation given by the accused was 
accepted by the Sessions Judge and the 
possibility of the inaccuracy of date given 
by the aforesaid declaration and state* 
raent being capable of being explained 
away has, it appears, led him to give the 
benefit of doubt to the accused. 

It will be seen that it is against this 
acquittal dated 24th October 1923 that 
the complainant, after the lapse of 
nearly three and half months, lodged 
this petition for revision on 7th February 
1924, without due regard to the practice 
which is declared to be the practice of 
this Gourt in Biiidaprasad v. Ripusudan 
(l) by Stanyon, A. J. G., and in Rani 
Sundrabai v, Kishore Singh (Griminal 
Revision No. 2G4 of 1918) by Drake* 
Brockman, J. G., of not ordinarily inter- 
fering in revision, at the instance of a 
private prosecutor, with an acquittal 
after trial by a competent tribunal. Six 
grounds which deal entirely with the 
merits of the case and seek to challenge 
only the appreciation of evidence by the 
lower Court have been urged in the 
petition for revision. Nothing is how* 
over urged in the petition by way of any 
special reasons why it should be enter* 
tained at the instance of a private pro* 
secutor, nor is tliero anything to indicate 
that the applicant was compelled to file 
it because the Local Ciovernment though 
moved by him to lodge an appeal against 
the acquittal had declined to take any 
action. Nor is tliero any assertion that 
interferenco in revision with this acquit* 
tal is urgently demanded in the interests 
of public justice, even at the instance of 
a private prosecutor. 

The applicant's pleader was heard on 
lObh Marcli 1924 and a rule nisi was 
ordered to issue calling upon “ the non- 
applicant to appear and show cause why 
the conviction should not be restored ” 
and the case was fixed for hearing for 
lull April 1924. In response to a notice 
which is usually sent in such cases bo 
the Standing Counsel, the Government 
Pleader appeared at the hearing dated 

(ijliob93 5 N.“ l7"r7 4=1 2;js-6 

Cr. L. J. 211. 


11th April 1924, It is significant to note 
that the six months period of limitation 
prescribed for the Liocal Government to 
file an appeal ‘against an acquittal was 
still to expire, and in spite of this, the 
Government Pleader does not appear to 
have been instructed to lodge the appeal. 

I mention this circumstance prominently 
here, -because the accused in showing 
cause against the petition has made ' 
much of it in the argument addressed 
at the Bar. 

The accused not being served for the 
bearings dated 11th April 1924, 2Dd May 
1924, 30th June 1924 and it being re- 
presented that he was avoiding service, 
he was directed to be arrested and pro- 
duced before this Court on 18th August 
1924 to which date the hearing of the 
case was adjourned. He, however, volun- 
tarily appeared on 8th July 1924 and 
executed a bail bond undertaking to 
appear at the hearing. 

The case has been very ably argued on 
both sides and also on the side of 
the Government by the Government 
Pleader. A preliminary objection is 
raised on behalf of the accused Tto 
the maintainability of this revison 
petition against an acquittal at the 
instance of a private prosecutor. The 
Government Pleader also supports this 
preliminary objection. The accused con- 
tends that this Gourt cannot and should 
not entertain this revision in the absence 
of an appeal against the acquittal, the 
right to prefer which vested solely in the 
Local Government. It is pointed out 
that the provisions of S. 439 sub-Ss. (4) 
and (5) of the Criminal P. C., debar this 
Court from converting the finding of 
acquittal into one of conviction and also 
entertaining revision petition in a ease 
where, though an appeal was allowed, 
has not been filed. The Government 
Pleader, on being questioned by me as to 
why the appeal allowed by law was not 
filed by tbe local Government, frankly 
admits there were no instructions to him 
to file it. The pleader for the applicant 
admits that his client did not move the 
Local Government to file an appeal 
against the acquittal. It is not, nor can 
it be therefore his case that the Local 
Government having been moved by him 
and having declined to appeal against 
the acquittal he was compelled to filo 
this revision in the interest of justice. 
But it is argued on behalf of the appli' 



1927 


Sherkhan V. Anwarkhan (Kinkhede, A. J. C.) Nagpur 173 


cant that the decision of the Sessions 
Judge is wrong even on the merits, so that 
this Court might with propriety as well 
exercise its revisional jurisdiction, even 
at his instance, as if, an appeal was pre- 
ferred by the local Government. With 
regard to the question of this Court con- 
verting the finding of acquittal into one 
of "conviction, it is suggested that the 
difficulty could be got over by remanding 
the case for trial and fresh decision by 
the lower Court. A number of rulings 
have been relied upon by the accused 
in support of his objection and the 
Government Pleader has brought to 
my notice the case of Bindaprasad v. 
Ripusudan (1) while the applicant’s 
pleader places great reliance on the 
decision of Drake-Brcckman, J. C., in 
Rani Sundrahai v. Kishorc Singh re- 
ferred to above in support of his conten- 
tion. The Government Pleader concedes 
in all fairness that the judgment may 
be open to the objection of want of 
proper appreciation of evidence. 

I have considered the decisions repor- 
ted in the several cases cited before me 
and I am of opinion that every one of 
them is an authority for the view that 
although the High Court has jurisdiction 
under S. 439 of the Criminal P. C.. to set 
aside the order of acquittal, it has become 
a settled practice that it will not ordi- 
narily interfere, in revision in such 
cases, at the instance of a private prose- 
cutor. I need not cite cases under the 
old Criminal P. G. I would therefore 
confine my attention to cases under the 
Code of Criminal Procedure of 1898. In 
Qai/yamali v. Faizali (2), the Allahabad 
High Court declined to interfere with an 
acquittal of an offence under S. 323, 
Indian Penal Code, at the instance of a 
private prosecutor. In Emperor v. Sheo' 
darshan Singh (3), Gokul Prasad and 
Stuart, .J.J., held that the High Court 
had no power except through the medium 
of appeal on behalf of the Local Govern- 
ment to convert the acquittal into a 
conviction. In the case before them the 
accused Shoodarshan Singh was commit- 
ted to the Court of the Sessions Judge 
on a charge under S. 302, Indian Pena! 
Code, the Sessions Judge found on the 
facts that an offence under S. 302 Hid 
was not made out but that an offence 
under S. 301. India n Penal Code was 

(2) [19043 27 All. 350=(iyo4) A. W. N. 27a ' 

(3) A. I. R. 1922 All. 487=14 All. 332. 


made out. He accordingly acquitted him 
of the offence of culpable homicide not 
amounting to murder. On a perusal of 
the sessions statement notice was sent 
by the High Court to the accused to show 
cause why he should not be convicted of 
the murder and punished accordingly. 
Although the Judges were fully convin- 
ced that the acquittal was wrong, they 
declined to interfere with it, in revision 
proceedings which they had started of 
their own accord iP exercise of the 
powers of general superintendence which 
vest in every High Court, even when the 
charge of murder from which the 
accused escaped was one which undoub- 
tedly would have justified their inter- 
ference in the interest of the public 
justice. In Pahalwan Singh v. Sahib 
Singh (4), Stuart, J., declined to interfere 
in revision with an acquittal at the in- 
stance of a private prosecutor. The 
order in that case was passed by an 
appellate Court as in the present case. 
He observed : 


it iias oeen laid down m this and other Courts 
that this power of interference with acquittal 
in revision is a power that should be used very 
sparingly. ...One of the elementary principles of 
English Law is that once a man is acquitted 
he cannot be retried, much less convicted. In 
India (presumably owing to the special reasons) 
the immunity from retrial and conviction has 
been somewhat modified and it is open to the 
Local Government to present an appeal against 
an acquittal. So in India a man’s immunity 
from retrial and conviction is subject to the 
fact that the Local Government can institute 
an appeal against bis acquittal. But it has 
always been held and it always should be held 
that this power to appeal is a power vested in 
the Local Govermnont, and that no right to 
appeal is possessed by a private person, while 
this High Court has laid down that an order ot 
acquittal cannot be changed into an order of 
conviction in revision, it is to bo noted that in 
so far as the accused person is concerned it is 
diOicult to see how he is better oil if at the in- 
stance of a private prosecutor his order of 
acquittal is quashed, a retrial is ordered, and he 
IS subsequently convicted. When this proce- 
dure IS adopted and the man who has been 
legally acquitted is retried by an order in revi- 
sion and then convicted, the private individual 
has gained by another method the privilege to 
which he is not entitled under the law. He 
has appealed against the acquittal and appealed 
against it successfully. ...it is laid down as a 
general rule and the binding rule that except 
in the most serious cases and in the event of 
grave miscarriages of justice no High Court 
shall interfere in revision in such matters The 
case before me is of the most trivial. Whether 
the decision was right or wrong, it is idle to 
suggest that there has been a miscarriage of 

As far as law and order are concerned 

(4) A. I. R. 1921 All. 70. ^ ' 
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as far as the peace of the District is concerned 
and as far as the interests of the people arecon- 
cerned, it is absolutely immaterial whether the 
accused person was conTicted or acq^uitted/' 

These observations lay down a very 
useful rule of practice, and very fittingly 
apply to the facts and circumstances of 
the present case. 

In Fauzdar Thakur v. Kasi Chowdhary 
(5), the same question had been raised 
before Jenkins, 0. J.. and Teunon, J., and 
their Lordships having differed the 
question was referred to Fletcher, J., 
\7ho agreed with the learned Chief 
Justice, whose following observations may 
be usefully quoted from page 616 of the 
report : 

As 1 have already indicated, I am not pre- 
pared to say the Court has no jurisdiction to 
interfere on revision with an acquittal, but 1 
bold it should ordinarily exercise this juris- 
diction sparingly and only where it is urgently 
demanded in the interests of public justice. 
The view does not leave an aggrieved complain- 
ant without remedy; it would always be open to 
him to move the Government to appeal under 
S. 417, and this appears to me to be the course 
which should be followed. 

This pronouncement of the Chief 
Justice has been accepted as correctly 
interpreting both the provisions of the 
law and the established practice of the 
different High Courts in the following 
cases : Pramatha Nath Barat v. P. G. 
Jjahiri (6), In re Faredoon Cawasji 
Parbhu (7) (where the petition for revi- 
sion was rejected on the ground that no 
matter of general public importance was 
involved nor wore the interests of public 
justice closely concerned, it being held 
that interference was not justifiable 
except on some very broad ground 
of the exceptional requirements of 
public justice/; Vellayanambalam v. 
Solai Servai (8), (where it was further 
pointed out that the High Court will not 
interfere with an order of acquittal, 
whore the question is one as tu the 
appropriation of evidence, or whore there 
is no patent error of defeat in the order 
which has resulted in grave injustice). 
There is thus a consensus of opinion 
amongst the Judges of the several High 
Courts on this point. As already stated 
above, this Court also has been following 

(a) C1915J 42 Cab~612^2rC.''L. J. 53 = 27 iTC. 

180 = 19 C.W.N. 184. 

(0) [1920] 47 Cal. 813=59 I. C. 37=22 Cr. L.J. 

5. 

(7) [1917] -11 Bom. 500 = 10 I.C. 316 = 19 Bom. 

L. R. 354. 

(8) [1910] 39 Mad. 505 = 28 M. L. J. 092 = 30 

I.C. 152 = (19L5) M.W.N. 5-10. 


the same rule of practice, with perhaps 
a single exception in the case of Bant 
Sundj-abai y. Kishore Singh (2), cited 
above where the learned J. 0., taking 
into consideration the exceptional cir- 
cumstances of the case and the personal 
character of the offence cf defamation 
involved therein, thought that the case 
was one in which the Local Government 
would seldom have been willing to appeal 
from the order of acquittal, and therefore 
interfered in revision at the instance of 
a private prosecutor. 

In the face of this long array of autho- 
ritative decisions of the several High 
Courts including this Court, it is futile 
to argue that this Court is bound to 
entertain the revision at the instance of 
the complainant Sherkhan and interfere 
with the acquittal. Nothing that has 
been said in the argument in connexion 
with the preliminary objections or the 
merits of the case, induces me to hold 
that there has been any miscarriage of 
justice, or that interference is called for 
either in the interests of law and order 
or in the interests of public justice, or in 
the interests of the people of the district. 
I have been taken through the several 
documents, which have any bearing on 
the question of perjury by the accused, 
and have patiently heard and given my 
mature consideration to the criticism 


levelled by the complainant’s pleader 
against the conclusions drawn by the 
Sessions Judge and also the reasoning on 
which they are based, and 1 am firmly 
of opinion that the learned Sessions 
Judge, who is an officer of long standing 
and ripe experience, has rightly given to 
the accused the bene&t of doubt. It 
was open to that Judge to accept or not 
to accept the explanation of the accused, 
but since he has accepted it, I do not 
think that he acted improperly in hold- 
ing that the conviction for perjury under 
193, Indian Penal Code, could not». be 
sustained as the evidence on record was 
not such as excluded the possibility of 
any hypothesis than that of prisoners 
guilt. I think this view of the Sessions 
Judge is well supported by the rulings in 


Queen v. Ahmed Ally (9) and Emperor y. 
Dankatram (10) which lay down what is 
necessary to be proved in order to 
secure the conviction of a person for 


giving false evidence. _ 

~r9)~U"W.~R.“Crr^‘^ 

(10) [1904] 28 Bora. 533=6 Bom. L. R. 379. 
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As a matter of practise, this Court will 
not go into evidence as a rule, in revision; 
it will ordinarily conhne its interference 
to cases of exceptional circumstances, or 
where there is error of law ; nor will it 
interfere with the acquittal unless the 
trial has been illegal or so radically and 
incurably irregular as in fact to have 
occasioned a failure of justice : see 
Bindaprasad v. Ripiisudan (1) following 
Emperor v. Bdiju (11) where Stevens, 
J. O,, laid down that 

a retrial should only be ordered ia cases ol 
acquittal in which the trial has been radically 
and incurably defective. 

I see no valid reason to interfere in 
revision at the instance of the private 
prosecutor, as in my opinion, the case is 
not one of such public importance as to 
demand my interference in the interests 
of public justice. If I may say so, the 
complainant does not appear to me to be 
anxious so much to secure due admini- 
stration of justice as to serve bis personal 
grudge or end, by pressing for the sotting 
aside of the acquittal. I am further of 
opinion that, as observed by Stuart, J., 
in PaKalwan Siiioh v. Sahib Singh (4) I 
would be withdrawing from the accused 
the protection which he has earned by 
reason of the Local Government’s omis- 
sion to appeal against the acquittal, 
if I were to subscribe to the view 
urged by the applicant that instead 
of myself converting the acquittal 
into a conviction which is expressly 
prohibited by sub-S. (4) of S. 439, 
Criminal Procedure Code, I should bring 
about the same result by remanding the 
case to the Sessions Judge for reconsider- 
ation of the evidence bearing on the 
question of the guilt or the accused. As 
pointed out in Vallayanambalam v. Solai 
Servai (8) where the question is merely 
as to the appreciation of doubtful evi- 
dence and there is no patent error or de- 
fect in the order of acquittal passed by 
the lower Court resulting in grave in- 
justice, the nigh Court should not inter- 
fere with an order of acquittal. Apply- 
ing this test to the order of acquittal 
under consideration, I am of opinion 
that the utmost the criticism levelled 
against it does, is to question the ap- 
preciation of the evidence as made there- 
in, and nothing more. No attempt was 
made to point out any patent error or 
defect in the order of acquittal which 
■ (11) [1893) 0 C. >. 'iTr. 15. 


might be said to have resulted in grave 
injustice. If the law allows a Court 
to punish an accused for his mistaken be- 
lief, the accused has had enough of it in 
having to defend himself against the 
charge all this while, and I think that 
the circumstances of the case do not call 
for any further action, at this stage. The 
petition for revision thus fails both on 
the preliminary objection as also on the 
merits and I accordingly dismiss it. The 
rule which was issued calling upon the 
non-applicant to appear and show cause 
why the conviction should not be restor- 
ed is hereby discharged, and the bail bond 
executed by him is ordered to be and is 
hereby cancelled. 

G.B. Revision dismissed. 
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Hallifax, A. J. C. 


Manmohan Singh — Defendants — Ap- 
pellants. 


V. 

« 

Bishal Singh — Plaintiff — Respondent. 

Second Appeal No. 584 of 1925, Deci- 
ded on 18th January 1927, from the 
decree of the Addl. Dist. J., Bilaspur, D/- 
I6tb September 1925, in Civil Appeal 
No. 52 of 1925. 

(а) C. P. Land Revemie Act (1917), S. 156— 
To claim set-off no agreement Js necessary, 

S. 156 does not contemplate an agreement bet* 
wcon parties in order to entitle a co-sharer to 
claim set-off although it cannot be claimed 
without the permission of the Court. 

[P. 17G 0. 1] 

(б) C. P. Land Revenue Ac4, (1917), Ss. 192 
and 187(5) — Sadar Lambardar — Remuneration^ 

Sadar Lambardar as such is not entitled to 
any ramuaeratiou. A. I. R. 192G Nag. 271, Poll. 

[P. 170. C. 1] 

G. R. Deo — for Appellant. 

M. R. Bobde — for Respondent. 

Judgment. — The parties are co- 
sharers in four villages, in all of which 
the plaintiff is Lambardar or Sadar Lam- 
bardar, and be sued for the recovery of 
sums paid by him for the defendant as 
land-revenue for one of the villages. The 
defendant alleged that there was an ex- 
press agreement that from the money 
due to him for this village should bo 
deducted the money duo to him for the 
others, and if ha and the plaintiff are 
still sane, there can be little doubt that 
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there -was such an agreement. In the 
lower appellate Court, however, it was 
held “that the agreement was not proved, 
and the learned Judge went on to say 
that in the absence ol an agreement 
S. 156 (of the Land Bevenue Act) forbids 
any claim by way of set-off’*. 

The section mentioned, says nothing 
about any agreement ; it forbids a set-off 
in the absence of the permission of the 
Court, a permission which could not pos- 
sibly be refused in this case in respect of 
proper items in any of the four villages. 
As to the village of Akaltara, for which 
the original claim is made, a sum of 
Rs. 82-8-0 has been allowed as 1am- 
bardari haqq. But the plaintiff is Sadar 
Lambardar of that village and, as was 
explained in Anandrao v. Daulat (l) a 
Sadar Lambardar is not entitled to any 
such payment. It is also admitted by 
the defendant appellant that he is bound 
to pay the Rs. 8-8*0 disallowed, which 
the plaintiff had to pay as the costs of 
excuting a warrant for the recovery of 
the land-revenue. 

The first sum which the defendant 
proposes te set-off is the difference in the 
rents of the occupancy holding of each 
in the other's patti in Akaltara. The 
difference is Rs. -IT-l-O for each year. 
The defendant's claim for the first kist 
(twelve annas) of the year 1920-21 was 
barred by time when this suit was filed, 
but that for the second kist of that year 
and for tho whole of the rent for the 
two following years was not. On this 
account therefore be is entitled to a 
credit of Rs. 106-5*0. 

In tho villages of Khond and Dhorla 
tho parties are Superior Proprietors, and 
the plaintiff 'as Lambardar recovered 
Rs. 120 a year as malikana for the two 
villages. Of this he has to pay Rs. 60 a 
year or Rs. 180 for the three years to the 
defendant. 

Tho last item claimed by the defen- 
dant is of tho costs of a partition of 
Dalha which was made by a Revenue 
Ollicer, as ho actually paid them all. 
These ho alleged to amount to Rs. 397-8*0, 
but they were found in the first Court to 
amount to Rs. 315*0*0 only. The finding 
is based on the mistaken idea that the 
sum stated by the Revenue Ollicer before 
the procoe,dings began, as his estimate of 
the probable costs of making the parti- 
tion, was tho sum allowed as costs in bis 

(i) A. 1. R.'lO^G Nag. N. L. R. 37. 


final order. The defendant has, however 
agreed to accept Rs. 315-0-0 as the actual 
costs of the proceedings, and he is there- 
fore entitled on this account to 
Rs. 157-8-0. 

In respect of proper items the plaint- 
iff must of course be given the same 
permission as that given to the defen- 
dant. He claims in the first place a sum 
of Rs. 3-0-0 a year as his lambardar! 
haqq for the two villages of Khond and 
Dhorla, where he is lambardar and not 
Sadar Lambardar. This credit of 
Rs. 9*0-0 to the plaintiff for the three 
years is accepted by the defendant. The 
defendant also admits that the plaintiff 
paid a sum of Rs. 51-0-0 as cesses for the 
village of Dalha during tbe three years, . 
of which he has to pay half, that is 
Rs. 25-8‘0. 

All these items are undoubtedly such 
that permission ought to be given to take 
them into account in this suit. The 
plaintiff has asked for the same permis- 
sion in respect of three more sums. It 
is alleged that in Dalha in 1921-22 three 
thousand trees worth Rs. 1,000-0-0 were 
cut clandestinely and confiscated by the 
plaintiff but the defendant took posses- 
sion of them and sold them, and also 
that the defendant has been all along 
realizing grazing dues amounting to not 
less than Rs. 200 a year, in defiance 
of the authority of the Lambardar. In 
regard to Akaltara it is alleged that at 
the partition made in 1911 the demarca- 
tion of the abadi was wrong and gave 
the defendant certain plots that really be- 
longed to the plaintiff ; it took till 1920 
to set the matter right and during that 
time the defendant realized Rs. 546-0*0 
as nazarana for some of those plots. 

These three claims only require stat- 
ing to show that permission ought not to 
be given to set them off in this suit. 
The result of the account then is that 
the amount decreed by the Courts below 
must be reduced by Ks. 483-5-0 that is to 
Rs. 1,147-12-9. The plaintiff will* pay 
ono quarter of the total costs of both 
parties in tho first Court and a half of 
those in each appellate Court, and the 
defendant will iiay the rest. It is not 
necessary to fix any pleader’s fee for this 
Court. 

G.B. Appeal allowed. 
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Findlay, J. G. 

Narayan and others — Defendants — Ap- 
pellants. 

V. 

Vithoba and anothet — Plaintiffs — Res- 
pondents. 

Second Appeal No. 112 of 1926, Decided 
on 15th December 1926, from the decree 
of the Dist. J., Nagpur, D/- 23rd Novem- 
ber 1925, in Civil Appeal No. 188 of 
1925. 

^ (a) Civil P. C., Sch, 3, Para. W-^Agreement^ 
to tran$fer In future are not affected. 

The word “alienate” in Para. 11 of Sch. 3, is 
used ejusdem generis with the preceding words 
“mortgage, charge and lease.” The provision of 
Para. 11 does not prohibit the transfer in future 
of an interest in the property but only lays an 
embargo against the transfer of the present 
interest therein, and as an agreement to sell does 
not create a present interest in the property, it 
is not aflected : 33 All. 233, Foil. [P 178 C 1] 

Kb'S Tran%Ser of Pro'perty Act, S. 5i— Contract 
to sell creates merely a personal right. 

A contract to convey in future an immovable 
property for certain amount'- is only a personal 
contract and gives rise to a right in personam 
which may be satisfied either by the performance 
of the specific act in question or by the giving of 
compensation : 39 Mad. 4G2, Foil. [P 178 O 1] 

(c) Transfer of Property Act, S. 5i— -Sale 
found void — Agreement to sell cannot be implied 
to arise otti of it. 

In the case of a sale, which is found to be 
statutorily void, an independent agreement to 
sell cannot be implied to arise out of the tran- 
saction ; assuming such an*^ agreement can be 
implied, the sale being void, the agreement 
perishes with it. [P 178 C 2] 

{d) Part performance— Transaction void ab 
initio— Doctrine cannot be applied. 

Where the flaw in the transaction is not a mere 
defect of form or the absence of some formality 
normally necessary, but the transaction is one 
which is void ab initio, the doctrine of part per- 
formance cannot bo applied. [P 179 C 2] 

(c> Mortgage — Mortgagee's right to possession 
as against vendee from mortgagor. 

A mortg.igor, unless he has foreclosed, is not 
entitled to keep the vendee from the mortgagor 
out of possession of the mortgaged pronerty : 19 
All. 541, Foil. [P 179 0 2] 

(/) Transfer of Property Act, S. Q— Transfer 
of village share — House appurtenant to such 
share cannot be retained. 

Where a share in a village is transferred, any 
house or kotha which is appurtenant to ’such 
share cannot be retained unless expressly ex- 
cluded. [P 180 Cl] 

M. R. Bohde — for Appellants. 

M. B. Niyogi — for RespoDdents. 

Judgment.— The plaintiffs, Vithoba 
and Sambhaji brought this suit in the 
1927 N/23 & 24 
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Court of first Subordinate Judge, 2nd 
class, for possession of a two annas share 
in mouza Devali and a fourth share in 
the house and kotha specified in para. 6 
of the plaint. Nago, Ramnath and 
Maroti, now deceased, whose widow is 
Mt. Gaji, owned an eight annas share 
in the village as well as in the house 
and kotha in question. The plaintiffs 
rely on a sale-deed, dated 30th June 
1924, (Ex. P. 1 ) executed by Nago in 
their favour. On 22nd March 1917 
Ramnath, Nago and Mt. Gaji, widow of 
Maroti, had sold their eignt annas share 
and the house and Kotha to Dhanu, the 
father of Defendants 1 and 2, Narayan 
and Govinda. Defendants 3 and 4 are 
the nepnews of Defendants 1 and 2, and 
all the four defendants constitute a joint 
Hindu family. Dhanu and all the defen- 
dants have been in possession of the 
two annas share and of the house and 
kotha in question since the sale in their 
favour. It, however, transpired in 
another suit that the sale in favour of 
Dhanu was effected while Collector’s 
proceedings were pending in respect of 
Nago’s two annas share. The plaintiffs, 
in those circumstances, came to Court 
claiming the subjects as stated. 

The Subordinate Judge, on the issues 
which arose on the pleadings of the 
parties, held that the sale deed of 30fch 
June 1924 had been duly executed for 
consideration. He further held that the 
doctrine of part- performance did nob 
apply to the case, inasmuch as the sale- 
deed in the defendant’s favour was void 
ab initio-, that no separate agreement to 
sell could be implied from the sale-deed 
in the defendants’ favour and that, even 
if there had been a previous oi*al agree- 
ment to sell, it could not revive after the 
sale-deod was found to be void. On 
these findings decree was granted in 
respect of the two annas share to the 
plaintiffs, but the relief as regards the 
house and kotha was refused, because in 
the opinion of the Subordinate Judge 
those had not come under the purview 
of the Collector in the execution pro* 
ceedingd. 

The defendant appealed to the Court 
of the District Judge, Nagpur, and the 
plaintiffs filed a cross-objection with re- 
ference to the disallowance of the relief 
as regards the house and kotha in ques- 
tion. The learned District Judge allowed 
the cross-objection but dismissed the 
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appeal, and the defendants have now 
come up on second appeal to this Court. 

A long and elaborate argument has 
been addressed to me on the assumption 
that there was in the present case an 
agreement to sell. Even admitting that 
the sale in Dhanu’s favour was a void 
one, it has been urged that, with refer- 
ence to para. 11, Sch. 3 of the Civil P. C., 
the said provision dees not prohibit the 
transfer in future of an interest in the 
property but only lays an embargo 
against the transfer of the present inter* 
est therein. This was the principle laid 
down in Muhammad Sayeed v. Muham^ 
mad Ismail (1) by Stanley, C. J., and 
Banerji, J. The word “alienate’' in 
para. 11 of the Schedule quoted above 
was held to be used ejusdem generis with 
the preceding words “mortgage, charge 
land lease.” 1 see no reason to differ, as 
at present advised, from the interpreta* 
tion put by the learned Justices on the 
provision in question. It has been urged 
on behalf of the appellants that the posi-* 
tion in the present case was exactly the 
same, that, if there was an agreement to 
sell, no present interest in the property 
was created : cf. S. 54 of the Transfer of 
Property Act, Cls. (5) and (6), and Ghara- 
mudi V. Eaghavulu (2). In the latter 
case the learned Justices pointed out 
that such a contract as one to convey an 
immovable land in future for a certain 
amount is only a personal contract and 
gives rise to a right in personam which 
may be satisded either by the perform* 
ance of the specific act in question or by 
the giving of compensation. 

The learned District Judge, in dismiss* 
ing the appeal of the defendants, relied 
on the decision of Stanyon, A. J. C., in 
Mt. Salu Bai v. Bajat Khan (3), which 
case undoubtedly goes against the pre- 
sent appellants. It has been urged in 
this connexion that the observations 
made by the learned A. J. 0., at p. 147 of 
the judgment went beyond the scope of 
the case and wore unnecessary. I have 
been referred in this connexion to the 
dccison of their Lordships of the Privy 
Council in Ilarnath Kitnwar v. Indar 
Bahadur Singh (4). The facts of that 

(1) [1911] 33 All. 233=8 I. 0. 834=7 A. L. J, 
1170. 

(2) [lOlG] 99 Mad. 402=28 M. L. J. 471=23 
I. C. 871=(1916) M. W. N. 506. 

(3) [1917] 13 N. L. R. 130=42 I. C. 200 (P. B.). 

(1) A. I. R. 1922 P. C. 403=45 AM. 170 (P. C.). 


case were peculiar. The transfer therein 
was held to be invalid since the vendor 
at the time only had an expectancy. 
Nevertheless, their Lordships held that 
under S. 65 of the Indian Contract Act 
the purchase money was recoverable. 
Similarly, in Narayati v. Motisa (5). 
Prideaux, A. J. C., held that on equitable 
grounds when a contract was discovered 
to be void and when the vendor and 
vendee bad in reality done nothing 
illegal with their eyes open but were 
only caught by the fiction that they 
should have known the law, restitution 
of the purchase money should be made. 
It is difficult to see, however, what pre* 
oise application these cases have in the 
present instance. 

I am far from denying that if in the 
present case there was any real- evidence 
as to a separate agreement to sell in 
future, such agreement would have 
created a right in personam, which might 
possibly be enforced or upheld in favour 
of the appellants : cf. Burjorji Curesetji 
Pantheki v. Muncherji Kunerji (6) and 
Vizagapatam Sugar Development Co. Ltd. 
v. Mutkuramareddi (7) and I am equally 
prepared to admit that suoh an agree* 
ment would not fall within the bar laid 
down in Para. 11 of Sch. 3 of the Civil 
P. C. But what are the actual facts in 
the present case ? The pleader for the 
defendants, in his oral statement en 
2-2-25, pleaded specifically that there 
was no separate oral agreement as such 
to sell. What was urged was that the 
sale-deed having been held to be in- 
operative in respect of the 2 anna share 
in suit, that, in itself, constituted an 
agreement to sell. In a further state- 
ment made on 18*2-25 the same pleader 
averred that there bad been no separate 
agreement to sell after the sale-deed of 
defendants. We are, thus, left with the 
problem as to whether in the case of 
this sale, which was statutorily void, an 
independont agreement to sell can be 
implied to arise out of the transaction. 

I have not the slightest hesitation ini 
answering this question in the negative,! 
As pointed out by the Subordinate Judge, 
every sale necessarily implies a previous 
agreement to sell, although “ previous ” 
may only mean a moment or two before. 

(5) A. I. R. 1924 Nag. 132=20 N. L. R. 87. 

(6) (1880] 5 Bom. 143. 

(7) A. I. R. 1924 Mad. 271=46 Mad. 919 
(F. B.). 
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Moreover, even if we assume, there was 
such an agreement, it was obviously an 
agreement to sell there and then and 
not at any future date ; and the sale 
being invalid and void, it seems to me 
clear that the connected agreement, 
which was an ad hoc one only having 
reference to that sale on the day in 
question, necessarily merged in the sale 
also and perished along with the said 
sale'deed. 

1 hod myself in full agreement with 
what are, in my opinion, the very per- 
tinent observations of Stanyon, A. J. C., 
made at pp. 145-147 of 13 N. L. R. 130 
quoted above. The vendor, at the time 
he entered into the sale transaction in 
question and on the pleadings it must 
necessarily have been at that time the 
agreement to sell also took place, was in- 
competent to contract. Very obviously, 
the attempt to deduce from the evidence 
what may be called a theoretical agree- 
ment to sell is a hopeless one in the 
circumstances of the present case. Th > 
whole transaction stood or fell together 
and, in the circumstances of the present 
case, both were undoubtedly void. I 
need hardly add that the position would 
have been entirely different if there had 
been an agreement to sell after the Ool- 
leotor’s proceedings had ended and in 
this sense it may be true that although 
the person incompetent to contract 
is incompetent to transfer, the con- 
verse always cannot be implied, viz., 
that a parson incompetent to transfer 
is incompetent to contract. For these 
reasons I find myself in full agreement 
with the finding arrived at by the 
learned District Judge in paragraph 2 of 
his judgment. 

The next point, which has been pres- 
sed on behalf of ths appellants, is that 
the equitable doctrine of part-perfor- 
mance applies to the present case. 
Dhanu and the defendants after him 
have admittedly been in possession of 
the subjects as a consequence of the sale- 
deed of 22-.J-17. It has been suggested 
that the plaintiffs are, therefore, debar- 
red from disturbing the defendants who 
are in possession in consequence of a 
transaction which was entered upon and 
carried out by the parties thereto. 
Mahomed Muza v. Aghore Kumar 
Oduffu li (8)» Ijakshmi Venkavudvinin Ttn.n 

930^42 I. A. 

1 {r. LJ. 


V- Venkata Narasimba Appa Rao (9| 
and Vizagapatam Sugar Development 
Company v. Muthuramareddi {7} have 
been relied on in this connexion. A' 
perusal of these cases will show that 
they are not, in reality, parallel to the 
present case in any respect. Here the 
flaw in the defendants’ position is not a 
mere defect of form or the absence of 
some formality normally necessary. 
The transaction was one which was void 
ab initio and no recourse to equity can 
be had with the object of defeating a 
law, or of enforcing what is expresslyf 
forbidden by law. It would be a misap- 
plicaMon, indeed, of the principles of 
equity to apply in the present the equit- 
able doctrine of part-performance. Any 
such application would have the direct 
and immediate effect of setting at naught 
both the letter and spirit of the law as 
contained in paragraph 3 of Schedule 3 
of the Civil P. 0. I fully agree wi th the 
finding of the learned District Judge in 
this obnnexion and must reject the pro- 
position which has been advanced on 
behalf of the appellants. 

The next ground of appeal, which has 
been argued on behalf of the appellants, 
is that, even if the sale and the so-called 
agreement to sell go by the overboard, 
the defendants are entitled* bo fall back 
on their mortgage which in consequence 
revives, and it has been suggested that 
the plaintiffs’ remedy was not to sue for 
possession but to claim redemption of 
the defendants’ mortgage. I am wholly 
unable to appreciate this proposition and 
know of no reason why the plaintiffs 
wore not entitled to come to Court, as 
they have done, and claim possession 
under their sale-deed (Ex. P. 1.). A 
separate suit on the mortgage, has, I am 
informed, been instituted and the rights 
of the parties with reference to the 
mortgage will bo more suitably and 
satisfactorily disposed of therein. More- 
over, until the mortgagee forecloses, he 
cannot get possession and I know of no 
authority for the view that the mort- 
gagee, can on the grounds stated, keep 
the plaintilTs-respondonts out of posses- 

Singh v. Gobind 

Rdi do). 






on ^half of the appellants ig that the 

i: c. 02i-4r I. a; 

(10) dsqvyo AJI. 541==(1897) A. W. N. IDl 
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decree of fche firsb Courts should be res- 
tored in respect of the house and kotha. 
The Subordinate Judge excluded fche 
house and kotha on fche ground appa- 
rently that they were not; appendages to 
the village share, while fche learned 
District Judge held otherwise and 
decreed fche plaintiffs’ claim in that 
|respecfc. In my own opinion, fche house 
and kotha must be clearly regarded as 
incidental to, and bound up with, fche 
2 anna share in question : cf. S. 8 of the 
Transfer of Property Act and Shiolal v. 
Nanhelal (11), In the absence of any 
words excluding the house and kotha, 
which were obviously appurtenant to 
fche share, these two subjects cannot, in 
my opinion, be retained for fche benefit 
of the appellants. 

In the final ground of appeal, which 
was not, however, argued before me it is 
urged that fche order of fche lower ap- 
pellate Court as to costs was inequitable 
and unjust. For my own part, I concur 
in the opinion expressed by the learned 
District Judge and do not think any 
question of equity arises in this con- 
nextion. The plaintiffs in fche present 
suit are doing no more than enforcing 
what are their legal rights and, in those 
circumstances, I disagree with fche Sub- 
ordinate Judge in thinking that they 
should be deprived of their costs. 

These findings govern the appeal 
which is dismissed. The appellants 
must bear fche respondents' costs. Costs 
in the lower Courts as already ordered. 

Appeal dismissed. 

'(11) U012J 8 N. iTR. 123^17 T.~^120. 
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Kinkhede, A. J. C. 

Ghasia — Defendant — Appellant. 

V. 

I'halciir liamsingh and others — Plain- 
fc i ff — Respondon fcs. 

Second Appeal No. 436 of 1924, Deci- 
rled on I6fch December 1926, from the 
decision of fche Disfc. J., Nimar, D/- 28bh 
July 1924, in Civil Appeal No. 216 of 
1923. 

^ (a) Evidence Act, S. 115 — Consent and 

ratificallou — Consent precedes transaction while 
rail Jlcdtton t$ subsequent^ 

A plea ot consent to a transaction must always 
be distioguiahod from a plea of ratifioatioa. 


CoQseofc imports either an express or implied 
agreement to waive one’s own election to avoid' 
transaction which two or more other persons are 
negotiating or about to enter into ; as such 
it precedes the transaction and gives strength to- 
it so as to enable the parties to that transaction 
to completd it on its basis. Whereas a ratifi* 
cation is subsequent in point of fact and time to 
the transaction which is voidable, [P 182 C 13 

(6) Evidence Act, S, 115 — Estoppel by acquie- 
scence — Conduct of party sought io be estopped 
must necessarily imply a contract to allow other 
party to continue his 'right to possession — Dls- 
tinetton between acquiescence when the act is in 
progress and acquiescence afierithe act is done, 
indicated. 

lu order to sustain a plea of acquiescence and- 
to raise the bar of an equitable estoppeal, it 
is incumbent upon the party relying on it to 
show that the conduct of the owner whether 
consisting in abstinence from interfering, or itt 
active intervention, was sufficient to justify the 
legal inference that he'had, by plain implication, 
contracted that the right of occupation under 
which the other party originally obtained pos* 
session of the land, should be changed into a 
perpetual right of occupation. 

Acquiescence by the landlord is a question o0 
legal inference drawn from the facts found. 

There is a distinction between a case where 
the acquiescence allowed occurs while the act 
acquiesced in, is in progress, and another, where 
the acquiescence takes place after the act has 
been completed. In the former case, the aoquie* 
sconce is aquiescence under such ciroum:- 
stances that assent may be reasonably inferred 
from it. In the latter ease, when the act 
completed without any knowledge or without, 
any assent on the part of the person whose right 
is infringed, the matter must be determined on 
very different legal considerations. A right of' 
action has then vested in him, and mere delay 
to take legal proceeding to redress the injury 
cannot, by itself, constitute a bar to such pro- 
ceediogs, unless the delay on his part, after he 
has acquired full knowledge h.as affected or al* 
tered the position of his opponent : 19 C. TV, N, 
832, Ref. [p 183 C 1] 

(c) Civil P, C., S. 100 — Bald pleas of parties 
recorded 6u^ parties not examined on the points 
—Real points In dispute ignored— Trial is viti- 
ated and can be set aside in second appeal. 

^ Where only the bare or bald pleas of the par* 
ties are on record but there is no attempt to 
focus their contention by x>roper examination 
of parties by the Court, with advertence to the 
law bearing on the point and the real points 
are missed, the trial is vitiated and decision 
is liable to bo ignored even in second appeal : 
47 Cal. 107 (P. C.) and A. I, R. 1924 Nag. 91, 
■Foil. [p 184 0 21 

Y. V . Jakatdar and M. K. Padhy — for 
Appellant. 

S. B. Golchale — for Respondents, 

Judgement. — I think this case has not 
been tried on proper lines. The real 
question to be decided has not boen pro- 
perly grasped ; nor were proper issues 
framed ; the trial has consequently beetx 
wholly vitiated. • There is much which 
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■though necessary for the proper adjudi- 
cation of the case has been left unas- 
certained and undecided. This was pre* 
■eminently a case for the personal exami- 
nation of the parties. The principal 
<loe3tion in the case was of the acquies- 
cence on the part of the landlord in the 
right of the defendant to occupy the pre- 
mises purchased by him on 31-5-1921. 

Both the Judges have looked askance 
at the defence and have rejected the de- 
fendant's plea of acquiescence as an after- 
thought. The site in dispute was for- 
merly in the occupation of one Babulal 
Brahman as a building site and his house 
stood on it. He sold it to the defendant 
“for Rs. 300 by a registered deed dated 
31-5-21. The plaintiffs who together 
with Defendant No. 2 constitute the 
whole proprietary body instituted the 
present suit on 18-10-1922 for ejectment 
of the defendant on the ground that 
Babulal had no right to sell the site, and 
consequently the defendant acquired no 
right to occupy it against their will. 

The plaintiff’s cause of action ac" 
crned on 1-6-1921. They alleged that 
they, demanded possession of the vacant 
site several times till 1-8-22 but without 
success. On 7-12-22 the defendant put 
in a written statement alleging that he 
.purchased the house together with the 
site from Babulal with the full know- 
ledge and consent of all the plaintiffs 
and Defendant No. 2 also whcTon trans- 
position later on became Plaintiff No. 9 ; 
that after his purchase he rebuilt the 
house and made improvements bona fide ; 
that the plaintiffs had full knowledge of 
this fact but never objected to the build- 
ing of the house. He therefore con* 
■tended that the plaintiffs were estopped 
from claiming the site after demolishing 
his house. 

On 7-12-22 certain facts were ascertain- 
^ 1 by Court from the parties. The de- 
fendant then stated that he commenced 
to build upon the site soon after his pur- 
chase and completed it about two months 
ago, at a cost of about Rs. 300. Plaintiffs 
replied that they never consented to the 
defendant’s possession or purchase as al- 
leged. They denied that the defendant 
rebuilt the house on the site in suit and 
incurred the alleged expenditure ; they 
alleged that the defendant was asked to 
vacate the site soon after the purchase 
but the latter refused to vacate. 


After these pleadings parties opened 
negotiations for a compromise, and as 
Rambhau, Defendant No. 2, was not ser- 
ved plaintiffs gave him up on 9th Janu- 
ary 1923, and took time to effect a com- 
promise out of Court. The defendant 
however remained absent at the next 
hearing and the case proceeded ex parte 
against him, the ex parte order was how- 
ever subsequently set aside, the terms of 
the compromise recorded and as the 
Court thought it . was necessary to exa- 
mine plaintiffs, it gave an order for their 
personal presence in Court on lObh April 
1923. That day defendant did not press 
the compromise as a bar to the decision 
of the suit on its merits and the case 
accordingly went to trial on the merits ; 
therefore the plaintiffs thought of ra- 
impleading Rambhau the discharged 
defendant, and with his consent made 
him a co-plaintiff No. 9 on 16bh June 
1923, The array of parties was thus 
made proper and completed on IGbh June 
1923, and it was then and nob till then 
that a properly constituted suit by all 
co-proprietors was before the Court. De- 
fendant naturally turned this opportuni- 
ty to his advantage and filed a written 
statement on that very day raising the 
following among other pleas : 

(2) Paragraph 2 ot the plaint is admitted ; 
that the defendant purchased the house of Babu- 
lal on 3lst May 1921 under the following oir- 
cumstances : 

(a) The defendant had purchased a padit land 
and p.aid Rs. 85 as nazrana to the plaintiff Rain- 
sing and took possession of the padit laud. 

(b) The defendant was thou in need of making 
another house for his son who was married and 
wanted to live separate in food on .account of 
family quarrel. 

(c) The defendant collected materials to build 
the house when about two years ago the plain- 
tiff requested the defendant not to build the 
house and consented to the purchase of the 
house of Babulal for Rs. 300 in lieu of tbe padit 
plot and rebuilt this house with the materials 
collected for building the house ou the p tdit 
land. This cost the defendant Rs. 300 and the 
nazirana paid for padit laud was set off ia that 
purchase. 

(3) Plaintiff and Rambhau had full know- 
ledge aud this house was reconstructed under 
their advice and hence they were estopped from 

claiming the site after demolishing the house. 

• • • • « 

(7) Plaintifls cannot now resile from their 
contract and takvj advantage of their owu 
fraud. Defendant files the deed dated 3rd June 
1911 to support his claim. 

The plaintiffs' pleader was given time 
for a reply and the Plaintiff No. 1 Ram- 
sing h was ordered to be personally pre- 
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Benfc in Court on 29th June 1923 which 
was fixed for the settlement of issues. 
He however did not attend in person and 
plaintiffs’ pleader Mr. Ghate made a 
statement admitting that the defendant 
paid Rs, 85 to the plaintiffs as nazarana 
for a padit site granted to the defendant 
as per receipt dated 3rd June 1917 (Ex. 
D*2). It was, however, denied that the 
plaintiffs got back the site and consent" 
ing to the defendant's purchase of the 
house in suit. The allegations in 
paras. 2 (b), (c) and (3) were also denied. 
It was asserted that the padit site taken 
on 3rd June 1917 by the defendant con- 
tinued in his possession as before even 
after 3rd June 1917. Plaintiff Rambhau 
denied knowledge of the defendant’s pur- 
chase of the padit site and the house in 
suit, and asserted that ho never consent- 
ed to any of the transactions. The only 
issues framed with reference to these 
pleas were Nos, 1, 2 and 3 which are re- 
produced below : 

(i) Whether the defendant purchased the 
house with the consent of the latsbardar Ram* 
Bing as pleaded in para. (2) (o) of the additional 
written statement ? 

(ii) Whether the defendant rebuilt the house 
with the consent and knowledge of the plain- 
tiffs ? 

(iii) Are the plaintiffs estopped from claim- 
ing possession of the site in suit as pleaded ? 

I tbiok the learned District Judge was 
right in observing in para. 3 of his judg- 
ment that 

This was obviously a case where the examina- 
tion of fhe parties themselves was desirable. The 
trial Judge had realised this when he ordered 
that Plaintiff No. 1 should attend iu person. 

Plaintiff Rambhau was not examined 
either as a party or as a witness in the 
case. The District Judge, therefore, 
rightly concluded that “ the defendant 
was somewhat prejudiced ” as “ He 
would not summon Ramsingh as a 
witness when he has been ordered to 
attend by the Court.” As regards Ram- 
eingh’s omission to go into the witness- 
box anJ the clefendant’s omission to move 
in the matter and the Court's failure to 
enforce its order he remarked that 

This is unsatisfactory, and on the whole 
■ * ' “ * tho .appollaut is entitled to Bomo 

oonsidor.iti jn. It seems to mo to have been tho 
duty of Ramsingh to have ei^torod the witness- 
box. In fact the ouly witness for the plaintiff 
was the m.-in who was formerly made a defen- 
dant. 

(This is a mistake. Gangaram was exa- 
mined as P. W. 1. Rambhau and not he 
was tho former defendant.) These obser- 
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vations give an impression to me that in 
the opinion of the District Judge the 
disposal of the case by the first Court 
was on the whole not satisfactory. In’ 
spite of this he shared the view of tho 
first Court that the plea about the naza- 
rana raised in the written statement 
dated I6tb June 1923, was suspicious and 
an afterthought. I am not prepared 
to uphold this kind of disposal of the 
matters involved in a case of this kind» 
Really speaking, the written statement 
dated 16th June 1923 which was by way 
of amplication of the pleas already raised 
but concisely stated in the previous writ- 
ten statement dated 7th December 1922, 
could not be looked upon as raising an 
altogether ‘ new matter,’ or, a plea which 
could be termed as an ‘ afterthought. 
On the contrary it appears to me that, 
in spite of-the above amplification by th® 
defendant made voluntarily and of his 
own accord, there were still left several 
points on which the defendant and the 
plaintiffs should have been examined. ^ 

A plea of consent to a ‘transaction 
must always be distinguished from a plea 
of ratification. Consent imports either 
an express or implied agreement to waive 
one’s own election to avoid transaction 
which two or more other persons are 
negotiating or are about to enter into ; 
as such it precedes the transaction and 
gives strength to it so as to enable the 
parties to that transaction to complete 
it on its basis. Whereas a ratification is 
subsequent in point of fact and time 
to the transaction which is voidable. It 
was consequently necessary for the trial 
Court to focus the contentions of th® 
parties with proper attention to this 
point of distinction. The pleas raised by 
^the defendant in both the written state- 
*ments were in substanea two (1) of con- 
sent to the purchase before it was con- 
cluded and (2) of acquiescence and estop- 
pel arising out of the alleged consent 
prior to the transaction, and also out of 
subsequent conduct and standing by i- ®^*« 
the want of objection to the defendants 
outlay of considerable expenditure on 
improvement of the premises he purcha* 
sod. It must be remembered that in 
order to sustain a plea of acquiescence 
and to raise the bar of an equitable ®S’ 
toppol, it is incumbent upon the party 
relying on it to show that the conduct of 
the owner whether consisting in absti- 
nence from interfering, or in active m- 
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fcerventiion, was sufficient to justify the 
legal Inference that be had, by plain 
implication, contracted that the right of 
occupation under which the defendant 
originally obtained possession of the 
land, should be changed into a perpetual 
right of occupation ; as held in Beniratn 
V. Kundan Lai (1) acquiescence by the 
landlord was a question of legal inference 
drawn from the facts found. 

There is a distinction between a case 
where the acquiescence alleged occurs 
while the act acquiesced in is in prog- 
ress, and another, where the acquies- 
cence takes place after the act has been 
completed. In the former case, the 
acquiescence is quiescence under such 
circumstances that assent may be reason- 
ably inferred from it. In the latter case, 
when the act is completed without any 
knowledge or without any assent on the 
part of the person whoso right is in- 
fringed, the matter must be determined 
on very different legal considerations. A 
right of action has then vested in him, 
and mere delay to take legal proceedings 
to redress the injury cannot, by itself, 
constitute a bar to such proceedings, 
unless the delay on his part, after he has 
acquired full knowledge has affected or 
altered the position of his opponent : cf. 
Syama Charan Baisya v. Pra/ulla Sun* 
dari Gupta {2). It therefore follows that 
delay will necessarily count against any 
person who has shown his quiescence 
under circumstances from which assent 
may be reasonably inferred as a matter 
of legal inference. Assuming that the 
defendant’s improvements were in prog- 
ress to the knowledge of the plaintiffs 
the law had cast on them a duty to raise 
their voice and restrain the defendant ; 
it at that stage they remained quiet or 
abstained from objecting, and after the 
improvements were completed they raised 
their bead and sought the Court’s help 
for issuing a mandatory injunction to 
the defendant to dismantle the new 
structure on the improvements effected 
and deliver possession of their site in a 
vacant state, the Court might reasonably 
!>a justiBed, in view of the altered situa- 
tion. in thinking that the plaintiffs were 
equitably estopped, from raising, their 
belated objection, lodged for the Brst 

(1) [1899] 21 All. 490 = 26 I. A. 58=7 Sar. 

523 (P. C.). 

(2) [1915] 19 C. W. N. 882=: 30 I. C. 161 = 21 

C. D. J. 557. 


time in the form of suit, on the ground 
that it was not preceded by a prior 
demand or objection, at the earlier 
moment when they became aware of the 
infringement of their rights in the vil- 
lage site. 

This Court has laid down the law in 
Narain v. Behari (3) that the failure on 
the part of the landlord to raise an ob- 
jection in time raises an implication, of a 
grant of a new license, or of the con- 
tinuation, in favour of the transferee of 
the superstructure, of the one already 
enjoyed by the former occupant of a 
house site in the village abadi. If in the 
case of a person who acquires the super- 
structure merely, and remains in undis- 
turbed occupation for some time, the 
equity raises the implication of a new 
license or of the continuation of the old, 
and thus bars the landlord’s right of 
avoidance of the transfer, much more 
effectively should the bar operate against 
him, if he, knowing that the transferee 
having entered into possession of the 
bouse site (which really is the landlord's 
property) has commenced to expend^ 
labour and capital in improving it for 
his own benefit, keeps quiet over the 
affairs, and thereby, impliedly encourages 
him to go on incurring the expenditure. 
What time and what conduct will suffice 
to raise such a bar is a matter which 
must always depend upon the particular 
circumstances of each case. 

There is soma slight indication in the 
pleadings of these matters, bub the 
parties have not been properly examined, 
which must now be done. 

The defendant raised the plea that 
Rs. 85, which were paid in respect of 
another site granted to him, were re- 
tained by the plaintiffs in lieu of their 
consenting to the transaction in suit, and 
by way of support, the defendant asserted 
that, old site was abandondod by him, 
and that, the same was in plaintiffs’ pos- 
session. The plaintiffs had denied this 
allegation of the defendant. This point 
of plaintiffs’ possession over the site once 
granted was a very crucial point in the 
case. It does not appear to have formed 
the subject of any issue or decision in 
the Courts below. 

It is again a question whether in this 
particular village the Lambardar has been 
exercising his statutory powers under 
S. 188, Land Revenue Act, unfettered by 

(3) [1915] H N. L, R. 126=31 I. 0. 307. 
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the concurrent or co-ordinate exercise of 
similar^ powers by the other co-sharers 
acting individually in themselves. This 
point has not been properly threshed out 
in the Court below. 

In short all the bare or bald pleas 
are there, but there is no attempt to 
focus their contention by proper exami- 
nation of parties by the Court, with ad- 
vertence to the law bearing on the point. 
The trial is consequently vitiated and 
the real points being missed the decision 
IS liable to be ignored even in second 
appeal : Damusa v. Abdul Samad (4) and 
Tukatam v. Chintaram (5). The case is 
accordingly remanded for trial de novo 
after proper examination of the parties 
on proper lines with advertence to the 
above remarks. 

The appeal is allowed. The appellant 
will get a refund of Court-fees paid in 
this Court and in the District Judge’s 
Court and the case is remanded to the 
Court of first instance. Costs exclusive 
of Court-fee paid on plaint hitherto in- 
curred will remain as spent. 

Case remanded, 

(4) 47 Cal. 107=51 I. C. 177=16 N. 

U R. 97=46 I. A. 140 (P. C.). 

(5) A. I. R. 1924 Wag. 91=20 N. L. R. 17. 


‘4? A. I. R. 1927 Nagpur 184 

Kinkhede A. J. C. 

Tularam Marwadi — Accused — Appli- 
cant. 

V, 

Emperor — Non- Applicant. 

Criminal Revision No. 419 of 1926, 
Decided on 15th December 1926, from 
the order of the 1st 01. Mag., Bhandara, 
D/- 25th August 1926, in Criminal Case 
No. 56 of 1926. 

5{« (a) Ciuardians and Wards Act — Proceed- 
ings/or appointment of guardian— Proceedings 
are pending till yninor attains majority and 
Court ads not In administrative or executive 
capacity but as “ Court ” tollkin the meaning of 
Criminal P. C.. S. 105 (c). 

The proceedings under tbo Guardians and 
^ya^ds Act, once initiated by an application 
either for appointment or for declaration of a 
guardian last or continue throughout the mino- 
rity of the minor concerned and the filing of the 
papers do not put an end to the proceedings. 
The Court appointing the guardian, when it 
receives the report of the guardian, does notact 
in an administrative or executive capacity, but 
.as a “Court*' within the moaning of 8. 195 (o) 
Criminal Procedure Code. 

[P. 187, C. 2, P. 188, C. 1] 


Hi (b) Criminal P. C., Ss. 195 (c^ and 476 
— Offence under S, 468, Z. P. C,, — Filing of \ 
document with an annexitre is sufficient pro- j 
duction—No proceedings need be pending before I 
Court from before such filing, I 

The mere filing of a forged document as an I 
annexure to a petition is a sujfficleat production j 
of the document in Court : A. I. B. 1922 Mad. | 
495 and 1923 Mad. 186, Dist. [P. 188, 0. 2] | 

It is not at all necessary that the proceedings : 
most be *' pending ** before the Court from j 
before. Filing of a forged document together ! 
with the report of a guardian appointed under the 
Guardians and Wards Act before the Court I 
appointing the guardian is production within 
S. 195. The Court receiving such report acts as a 
“Court” and not in .its administrative capacity: 
22 Cal. 1004, Bel. on. [P. 188, C. 2] | 

jjt (c) Criminal P.C., Ss. 195 (c) and 476 — Non- \ 
compliance with section is an illegality vitiating > 
trial — Criminal P, C,, S, 637 (amended 1923). j 

The provisions of B. l95(o) read with S. 476 are . 
imperati'^e and non-complianoe with them is an ' 
illegality not curable by B 537 : A. I. B. 1926 i 
All. 700, Bel. on. [P. 189, 0. 2] ' 

M, B. Bobde and V. V. Kelkar — for Ap- ■ 
plicant. I 

Q. P. Dick — for the Grown. | 

Order . — This revision petition is filed i 
against an order dated 25-8-26 passed by ' 
the first Class Magistrate, Bhandara, in > 
Criminal Case No. 56 of 1926, which was | 
instituted under the following ciroum- j 

stances. ' 

One Vithoba Eoshti of Pouni in the 
Bhandara district died on 16-10-23 leav- 
ing behind widows and a posthumous 
son. Mt Zibli one of the widows presen- 
ted an application dated 4-2-25 (Exhibife 
P-l) to the District Court, Bhandara, 
under the Guardians and Wards Act for 
the appointment of a guardian for the 
minor's property. Acting on information 
elicited in the proceedings thus initiated 
the District Judge added certain persons 
who were said to be in possession of the 
minor's property as parties non-appH- 
cants and the present applicant is one 
of them. 

After recording pleadings and making 
an order for the appointment of an ad 
interim Receiver and holding the neces- 
sary enquiry and after the receipt of the 
report of the commissioner or Receiver 
as to the large sums said to be misappro- 
priated by the non-applicant aud other 
persons the District Judge proceeded to 
appoint one Mahadeo as guardian for 
the minor’s propei*ty by a conditional 
order dated 18-6-25. 

On the 18th of September 1925 tha 
guardian submitted his report regarding 
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“the minor’s Pouni shop and filed along 
•with it a will dated 16*10*23 (Exhibit 
P"5) handed over to him by the appli" 
cant as an authority to him and some 
others to deal with the minor’s estate as 
trustees appointed by Vithoba. This 
will remained on the record till 11-12*25 
when on the Sub- Inspector’s requisition 
through the District Superintedent of 
Police it was handed over to him. In the 
course of the Police investigation it was 
discovered that the alleged will was 
forgery. The Sub-Inspector therefore, 
lodged a complaint under S. 467, of the 
Indian Penal Code against the applicant 
and some others in the 1st Class 
Magistrate’s Court on 22-3*26. An objec- 
tion was taken to the tenability of the 
prosecution except on a complaint by the 
Court in which the will was produced. 
The objection was summarily overruled 
by the Magistrate by an order dated 
8-6-26 which, however, was set aside by 
this Court in Criminal Revision No. 272 of 
1926 as per order dated 14*7*26 and the 
Magistrate was directed to dispose of 
the objection by a proper judicial order 
according to law. The Magistrate has 
now passed order dated 25-8-26 overrul- 
ing the objection. The petitioner moves 
this Court to set aside and quash the 
proceedings on the ground that none but 
the District Court could legally start the 
prosecution in respect of the offence. 
The sole question to be considered there- 
fore is whether in the particular cir- 
cumstances of this case the prosecution 
could not be started except upon a com- 
plaint by the District Court, Bhandara, 
under S. 476 read with S. 195 (c), Crimi- 
nal Procedure Code. 

A brief account of the circumstances 
gathered from the record of the guardian 
and wards case is necessary for under- 
standing the real point of contest in the 
case. The evident intention of Mt. 
Zibili in bringing the several persons 
before the Court as non-applicants was 
to apprize the Court of the real situation 
as to the persons who were to be brought 
under the Court’s jurisdiction for the 
purposes of securing such reliefs as 
against them as might be obtainable by 
recourse to the several provisions of the 
Guardians and Wards Act. The instruc- 
tions given by the Court in the order- 
sheet dated 18-8*25, ere also drawn up 
on lines consistent with this intention. 
■ The Court gave directions as to the 


manner in which the guardian was ^ to 
proceed in the matter of the collection 
of the minor’s assets and gave la 
months time for that purpose and also 
warned him to obtain its “ sanction for 
taking legal steps against any person and 
for meeting the expenses thereof.” On 
taking the necessary security the order 
of appointment was confirmed and made 
final on 26*6*25. The guardian was ord- 
ered to submit accounts annually on 1st 
July and the first account was ordered 
to be submitted on 1-7-26. The guar- 
dianship certificate which was ordered 
to be prepared was issued to the guar- 
dian on 30th June 1925 and the District 
Judge passed the following order that 
day : 

30-6-25; Applicant in person. Guardian also in 
person. Certificate prepared and signed and 
issued, Proceedings be filed now. 

J. C. Chatterjee, 

District J udge. 

Pursuant to the instructions given on 
18th July 1925 the guardian made differ- 
ent applications for sanctions etc., at 
different times ; amongst them was an 
application accompanied by a report 
dated 21st August 1925 for permission to 
take legal steps in criminal and civil 
Court against Hagru, one of the non- 
applicants for misappropriation of 
Rs. 5,177-12-6. The District Judge grant- 
ed the necessary permission as ])er his 
order dated 22nd August 1925. His 
next move was to request the Court to 
forward his petition dated 3rd September 
1925 to the District Superintendent of 
Police through the District Magistrate, 
Bhandara, for making investigation in 
regard to the amounts alleged to have 
been misappropriated by Hagru. The 
Court on 5th September 1925 ordered 
the same to be forwarded with a covering 
letter for investigation ; the guardian 
was directed to file within 10 days cer- 
tain inventories he was ordered to sub- 
mit. This was done as per District 
Judge’s letter dated 8th September 1925 
to the District Superintendent of Police 
through the District Magistrate. In 
para. 2 of this letter the District Judge 
has requested the District Superinten- 
dent of Police to make an investigation 

in the matter of the .-illeged removal by ouo 
or more Marwadi and other money lenders of 
Pouni of the shop articles, books and others 
papers and cash appertaining to the minor's an- 
other cloth shop at Pouni. 

regarding which the guardian's report 
was yet to come. 
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On 18bh Sepbember 1925 the guardian 
filed another petition submitting his re- 
port about Pouni shop praying that his 
petition addressed to the District Supe- 
rintendent o£ Police be forwarded to him 
for making enquiry in regard bo the tak- 
ing of the possession of the minor’s Pouni 
shop by the creditors Tahlu (alias Tula- 
ram applicant), Eashinath and Ganesh 
Ham. The order passed thereon on 18th 
September 1925 is 

Lat it be forwiirded for investigation. 

J. C. Chatterjea, 

District Judge. 

It contains the following further ins- 
tructions : 

Tlia guardian has attached a registered will 
to his report without making mention of it 
either in his petition to me or in the report. 
Ha shall file a patition as to where and how he 
got it and why he filed it in this Court. 

J. 0, Cbatterjee, 

District Judge. 

The District Judge was somewhat 
mistaken in thinking that the report 
made no reference to the will. A read- 
ing of the report dated 18th September 
1925 clearly discloses that its para. 5 
expressly refers to the will handed over 
to the guardian by Tahlu as a document 
of authority empowering him and others 
to administer the estate of the minor as 
trustees. Of course there is no mention 
of its date. But as to the identity of the 
will produced there is no question. Thus 
the custody of the will was transferred 
from the ai)plicant to the Court through 
the medium of the guardian who was the 
officer of the District Court in the mat- 
ter of the administration of tbe minor’s 
estate. The document thus came into 
the custody of the Court and formed 
part of the record from the date of its 
production on 18tb September 1925 
when it was filed in the course of the 
proceedings commenced by the guardian, 
si*l>soqu©nt to his aiJpointment, on the 
strength of the Court’s orders and ins- 
tructions dated 18th June 1925 and 26th 
June 192.0, with the object of obtaining 
the Court’s sanction for starting legal 
proceedings against Tularam and others 
for misappropriation etc., of the minor’s 
property belonging to the Pouni Shop, 
until it was iiandod over bo the Sub-Ins- 
pector Bhagwandass on 11th December 
1920. During this interval it remained 
under the custody of the Court and as a 
document ‘ prcluced ’ in a proceeding in 
Cou rt. 


The combined effect of Ss. 476 and 
195 (c) of the Criminal P. O., as amended 
by Act 18 of 1923 is to substitute the 
complaint of a Court for its sanction in 
respect of prosecution for offences indi- 
cated by the latter section. The recent 
decided cases are in favour of the view 
that it makes no difference whether the 
offender is a party to a proceeding or not. 
In relations to documents alleged to be 
forged which may be produced or given 
in evidence in any proceedings before a 
Court, tbe law requires that unless the 
Court lodges the complaint in the proper 
criminal Court the latter is iacompetent 
to take cognizance of it. Admittedly 
such a complaint by the Court was not 
filed against tbe applicant. The Sub- 
Inspector’s application dated 6th April 
1926 to the District Court to file oca 
under S. 476, Criminal P. C., was reject- 
ed by the presiding officer as per his 
order dated 7th April 1926 (Ex. P-43). 
The Magistrate has given the following 
reasons for holding that there is no need 
for a complaint by the Court : 

(1) That the prooeadings ia the ease under 
the Guardian and Wards Act terminated on 
30th June 1925 when they were ordered to be 
filed, at least so far as the two accused Tul'aiam 
and one more were oonoerned, and that they 
bad no concern with the subsequent proceed- 
ings. 

(2) That the will could not be said to have 
been produced or given in evidence within tbe 
meaning of the provisions of S. 195 (c). Crimi- 
nal P, C., when the guardian produced it with 
his report dated Idth September 1925 without 
alleging that any ofience of forgery was commit- 
ted by anybody in relation of that document. 

(3) That it could not be said to have beeo 
produced in the course of the proceedings since 
no matter was peoding before the learned Dis- 
trict Judge in which the will was required to 
be produced. That the proceedings ware not 
judicial but of an administrative or executive 
character and no judicial deoislou was asked for 
in that report. 

(4) That the District Judge did not at any 
stage of the judicial proceeding consider it as 
evidence nor was it alleged before him that it 
was a forgery. 

Unforbunafcely for the minor, the Dis- 
trict Judge Mr. Ohatterjee, who started 
the proceedings upon the guardian’s ap- 
plication and report dated 18th Septem- 
ber 1925, did not remain attached to the 
Bhandara District Court, to know the 
result of the investigation, which he had, 
on the guardian’s application, ordered to 
be made, through the agency of the- 
Police Department with the concurrence 
of the District Magistrate, as he went- 
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OQ leave on 2nd January 1926. To mo 
ifc appears that he thought it inexpedient 
to authorise the guardian to initiate 
criminal proceedings all at once, with- 
out satisfying himself as to the certainty 
of the conviction of the person concerned 
and therefore selected the agency of the 
police investigation department to get 
out the truth, before commencing any 
prosecution against any individual per- 
son. He was right in proceeding 
cautiously in this manner. The afore- 
said District Judge who is an offi- 
cer of long standing and experience 
could reasonably be credited with 
sufficient knowledge of the provisions of 
Ss. 195 Cc) and 476 and the requii'oments 
of the Criminal Law which proscribe a 
complaint by Court for initiation of a 
prosecution in such case. I can there- 
fore confidently presume that he was 
awaiting the report of the police in 
order to issue notices to the applicant 
and others to show cause why they 
should not be pi*oseouted, and after mak- 
ing such formal enquiry before himself 
as might enable him to lodge the neces- 
sary complaint, he would certainly have 
sent the complaint to the First Class 
Magistrate as required by law ; the inves- 
tigation not having been completed in 
his time he could not do so and in the 
meantime he went on leave. 

There was thus a failure to observe 
the necessary procedure and this gave 
the accused person an opportunity to 
raise an objection to the legality of the 
prosecution lodged directly by the Sub- 
Inspector on 22nd March 1926. Ho no 
doubt tried to mend matter.s and moved 
the successor of Mr. Ghatterjee on Gth 
April 1926 to lodge tlie complaint, but 
the latter officer summarily rejected the 
petition by his order dated 7th April 
1926. (Ex. P-43). The reasoning on 
which the Magistrate based his orders 
dated 8th June 1926 and 2oth .Tune 
192G, is practically the one used by the 
District Judge in his aforesaid order. I 
am constrained to say that the reasoning 
i5 faulty and cannot be upheld. The 
decision of this question depends upon 
the right construction of S. 195 (c). Cri- 
minal P. C. It must therefore be ascer- 
tained whether the offence of the alleged 
forgery of the will dated 16th October 
1923 could be said to have been com- 
mitted by a party to any proceeding in 
any Court in respect of a document pro- 


duced or given in evidence in such pro- 
ceeding, so as to necessitate a complaint 
by the Court as required by S. 195 (c), 
Criminal P. C. The offence being one 
under S. 467, Indian Penal Code, comes 
within the purview of S. 195(c), Criminal 
P. C., but in order to apply its provisions 
strictly to a document alleged to be 
forged the said document must be 
produced’ or ‘given in evidence’ in a 
‘proceeding’ in a ‘Court’. 

The learned Magistrate was entirely 
wrong in thinking that the proceedings 
in the case under the Guardian and 
Wards Act terminated on 30th June 
1925, so far as the applicant Tularam and 
another were concerned, and that they 
had no concern with the subsequent pro- 
ceedings. If he meant to say that a 
proceeding in order to be a ‘proceeding’ 
must be between two pai-ties actually 
appearing or cited before the Court, then 
certainly the proceedings after 30th 
June 1925, could not be called inter 
partes proceedings. It seems he has mis- 
conceived the whole scheme underlying 
the Guardian and Wards Act. The pro- 
ceeding once initiated by an application 
either for appointment or for a declara- 
tion of a guardian last or continue 
throughout the minority of the minor 
concerned. The Crown is the guardian 
general of all minors but the statute has 
delegated the authority of the Crown to 
the District Court. The application for 
appointment or declaration is only the 
initial^ stage which the statute law 
prescribes as a condition for invok- 
ing this special jurisdiction of the Dis- 
trict Court. Once it is invoked it be- 
comes fastened on the estate of the minor 
and vests the powers of management etc. 
in the Court and it is only by a process 
of delegation of powers that some of 
those powers and functions of the Dis- 
trict Court in the matter of tlio adminis- 
tration of tho particular minor’s estate 
become transferred, as it were, to the 
particular individual whom the Court 
.selects to act on its behalf as its delegate 
subject to its own general superinton- 
denco and control. The Court does not 
cease to exercise its jurisdiction by merely 

handing over the certificate of guardian- 
ship to the person appointed or declared 
by it as the guardian of the property of 
the minor. The jurisdiction once invoked 
must therefore continue to be exercisable 
by the Court ordinarily, until the minor 
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attains majority, in respect of every 
matter relating to the management or 
administration etc., of the property of 
the ward. The main responsibility in 
all matters concerning the minor’s estate 
rest on the Court and it is therefore pro- 
vided in S. 33 of the Act that the guar- 
dian should apply to it for its opinion, 
advice or direction on any present ques- 
iiion respecting such management or ad- 
ministration. It was with advertence to 
such provisions that the District Judge 
gave directions, in his order dated 18th 
June 1925, and endorsed on the certi- 
'ficate that his permission and sanction 
should be obtained by the guardian, for 
taking legal steps, against any individual, 
or, in respect of his subsequent dealings 
with the minor’s estate. Even a cursory 
perusal of Ss. 33, 34, 40 and 42 of the 
Act could have made the thing clearer to 
the Magistrate. This Court's Civil Cir- 
cular No. 11*10 distinctly ordains that 
the hling of the papers of a case under 
the Guardian and Wards Act is only 'for 
statistical purposes’. It could never have 
been the intention, of such a provision for 
filing the papers, to put an end to the 
proceedings. He was therefore wrong in 
assuming that the proceedings bad ter- 
minated on 30fch June 1925. Nor is it 
correct to urge that, simply because the 
applicant was not cited to appear before 
the Court, after the date of appointment 
of the guardian, he ceased to he a party 
to the case, for purposes of any subse- 
quent proceedings, which may bring to 
light, his concern with the estate, and 
which the Court, suo motu, or on the 
.guardian’s application, start, against him, 
or any other person having such a con- 
cern, if it conflicts with the due adminis- 
tration and management of the estate by 
'the said guardian. 

The learned Standing Counsel did not 
support the reasoning of the Magistrate 
that the proceedings must be ‘pending’, 
but only tried to maintain that the pro- 
ceeding must be inter partes and not be 
of an administrative or executive char- 
acter, and therefore contended that the 
document in question could not be said 
to have been ‘produced’ in ‘Court’ as it 
was admittedly filed merely as an annox- 
ture to the guardian’s report dated 18th 
September 1925, and consequently there 
was no need of a complaint by the Dis- 
trict Court. Reliance is placed by him 
on Munisamy Mudaliar v. Mdjaratnam 
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Pillai (1) in support of his contention. 
On behalf of the applicant reliance is, 
however, placed on Nalini Kant v, Anu~ 
kill Chandra (2), In re Bhau Vyankatesh 
(3) and Emperor v. Gulahchand Rupji (4). 
I have gone through the cases cited 
before me as also several other cases 
bearing on the point. After having given 
my best thought to these questions and 
also to the question whether the absence 
of a complaint in writing by a Court is 
an illegality not covered by S. 637, Cri- 
minal P. C., I have come to the following 
conclusions : 

(i) that the document which is alleged to be 
forged ’produced’ in a proceeding in the District 
Court which still retained its seisin over the case 
instituted under the provisions of the Guardians 
and Wards Act, and 

(ii) that the present prosecution started with- 
out a complaint in writing by that Courtis 
illegal and void in view of the imperative pro- 
visions of S. 195 (c) read in conjunctiou with 
the express provisions of 8. 476, and the import- 
ant omission of Cl. (b) of 8. SS7, Criminal P. C. 

The word ‘produced’ was introduced 
in the section by the Criminal P. G., 
of 1698 with a set purpose, to give 
the Courts a larger jurisdiction to 
regulate the institution of criminal pro- 
ceedings, against parties, or, other 
persons, who may be concerned with the 
commission of offences, in connexion with 
documents, not only ‘giving in evidence,' 
but ‘produced’ in the course of any pro- 
ceedings before him. It is not at all neces- 
sary that the proceedings must be ‘pending’ 
before the Court from before. I go 
further and say that they may even be 
commenced by the very act of production 
of the forged document itself before it. 
In a case reported in Akhil Chandi'a De 
V. Qiieen-Empress (5), a certain document 
was filed as an annexure to a petition in 
a suit. The Munsiff on suspecting that 
it was tampered with held an enquiry 
and committed the petitioner for trial 
in the Court of Sessions. It was held 
that it was a proper commitment. This 
shows that the mere filing of a forged 
document as an annexure to a petition is 
a su&cient production of the document 
in Court. I think that the case of Muni‘ 
sarny Mudaliar v. Rajaratnam Pillai (l)» 

(1) A. I. R. 1922 Mad. 495 and A. I. R. 1923 
Mad. 13G— 45 Mad. 928 (F. B.). 

(2) [19171 44 Cal. 1002=25 C. L. J. 255=39 
I. C. 490=21 O. W. N. G40. 

(3) A. I. R. 1925 Bom. 438=49 Bom. 008. 

(4) A. I, R. 1925 Bom. 4G7=49 Bom. 799. 

(5) [18951 22 Cal. 1004. 
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is easily distiaguishablo from, and has no 
analogy to the present case. On the 
contrary, oases relied on by the applicant 
support his contention as to the meaning 
of the word ‘produced’ as used in S. 195 
(c), Criminal P. G. 

As pointed out above, the evident 
object, ot the minor’s mother, in getting 
the several persons including the appli* 
cant joined as non-applicants in the 
guardianship case, and, of the guardian 
in submitting his own report^ was to 
bring the several acts of’misappropriation 
of the minor’s property, to the notice of 
the District Court, with a view to its 
taking the necessary legal steps against 
them, or such of them, as it thought fit. 
The first step, taken towards that end, 
was to secure the appointment of a fit 
and proper person to administer the 
estate who will act under the advice, 
orders and direction of the Court. The 
next step was to apprize the Court of 
what, the guardian, according to his own 
lights, thought was the real situation of 
affairs, which he desired the Court, to 
consider, for itself, after getting the 
matter duly investigated through the 
Police Department. This was clearly a 
step preliminary to the further stage of 
taking legal steps and initiating prosecu- 
tions, and suits, against the individual 
culprits, or persons liable to make good 
the loss to the minor’s estate, as to 
whose guilt, conviction, or, liability, the 
Court would have had to first satisfy it- 
self with the help of the report of the 
investigating officer. If what the guar- 
dian purported to allege, namely, that 
the document was produced and handed 
over by the applicant to him as evidence 
of an alleged authority given to him by 
the deceased Vithoba to administer the 
estate as one of the trustees, be true, and 
ho in his turn ‘i>roduced’ it, in Court, 
with his report and petition, I venture 
to think that the process of production 
in Court became complete, and the do- 
cument came into what is called custodia 
Ugis of the Court concerned. I have, 
therefore, no hesitation in holding it to 
be ‘produced’ in the course of a proceed- 
ing in the District Court, for purposes 
S. 195 (c) of the Criminal P. C. 

For reasons already given. I am not 
prepared to hold that the District Court 
was only acting in an administrative or 
executive capacity, and not as a Court, 
when it received the petition and report 


to which the Will was annexed. I say 
the District Judge was then acting as a. 
Court. This distinction is shown in 
Panchalu Beddi v. CKinna Venkata Beddy 

(6) which commends itself to me. In 
Beardsell & Co. v. Abdul Gani Sahib (?)• 
the document was produced before « an 
official receiver in an insolvency case, and 
it was then produced in Court by him. 
Even on such production it was held' 
that the sanction of the Court and not of 
the official assignee was necessary. This 
furnishes a fitting analogy to the present 
case. 

Lastly I may point that in view of the 
imperative requirements of the law as 
enacted in S, 195 (c) read in conjunction 
with S. 476 of the Criminal P. C., (as 
newly amended), the absence of a com- 
plaint in writing by the District Court 
has ceased to be a mere irregularity 
covered by S. 537 of the said Code by 
reason of the deletion of 01. (b) of that 
section. That it is an illegality which 
vitiates the trial of the case by the 
Magistrate is clear from S. 530 (p) of the 
Code : cf Janki Prasad v. Emperor (8). 

I am, therefore, of opinion that with- 
out a complaint in writing by the Dis- 
trict Court, Bhandara, the prosecution 
could not have been started. The pro- 
ceedings are, therefore, quashed as illegal 
and void. 

Q Proceedings quashed. 

(C) 42 Mad. U0 = 35 M. US. 

237=43 I. C. 890=(191(:) M. W. N. 

(7) [1012] 37 Mad. 107=14 I. C. 503={1912) - 

M. W. N. 536. 

(8) A. I. R. 1926 All, 700. 
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Hallipax, a. J. C. 


Local Government — Applicant. 


v. 

Gambhir Bhujna — Opposite Party. 

Misc. Petition No. 49 of 1926, Decided 
on 9th September 1926, for sanction to 
prosecute. 

(a) Penal Code. S. 193— Contra^Udory slate- 
ments in same deposition— CoyivicUon for ver- 


aoa later in 

<3eposition contradicts it 
and says it was untrue, the whole deposition 
araouts to no more than the second statement 
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He cannct be convicted of perjury in the 
alternative, in one or the other of the two state- 
ments, and if the first'oan be proved to be false 
he cannot be convicted of more than attempt 
to commit perjury. [P 191, C 1] 

^ (6) Criminal P. C., S. 339 (3)— SancUon. 

Before, sanction can be granted it must bo 
•shown that there is no intention of prosecuting 
the approver for the original crime, or that he 
has already been prosecuted for it and either 
has been acquitted or has received or is likely 
to receive such a light sentence that it is not 
sufficient to cover his further crime of perjury. 

[P 191, C 1. 2] 

(c) Criminal P, C., S. 339 (1) — S. 339 (1) does 
■not cancel Criminal P. C., S. 476. 

Section 339 (1) does not cancel 6. 476. It 
■merely imposes an additional condition as 
essential to the institution of a prosecution for 
perjury by an approver, and even when that 
condition is satisfied the prosecution can still 
be initiated only on a complaint by the Ses- 
sions Court.or the High Court. ” [P 192, 0 1] 

Cz. P. Dick — for the Grown. 

Halifax, A. J. C. — The Local Gov* 
•ernment has applied under S. 339 (3) of 
the Criminal Procedure Code for the 
sanction of this Court to the prosecution 
of one Gambhir Bhujua for the offence of 
giving false evidence in respect of a 
statement made by him after acceptance 
of a conditional tender of a pardon made 
under S. 337 of the Code. 

The facts are these. Gambhir and 
two other men were arrested on an 
accusation of having murdered one 
Munna Teli, and put before a Magistrate 
on the 24th of September 1925. On that 
day the Magistrate offered Gambhir a 
7 )ardon according to the provisions of 
S. 337 of the Criminal Procedure Code. 
Ho accepted tlie offer and was immedi- 
ately examined as a witness, but denied 
at considerable length that he knew 
anything about the murder under en* 
quiry. Subsequently a written petition 
signed by him was put before the Magis- 
trate saying that he wished to give a 
full and true account of the murder of 
Munna Teli and, for that purpose, to be 
examined again. He was accordingly 
examined again on the 15th of October 
and thon gave an account of the murder 
which agrees with the account given by 
the prosecution and subsequently found 
to be true in the Sessions Court at the 
trial of the other two men. 

Gambhir was again examined by the 
Magistrate on the 24th of October about 
a minor detail of the occurrence and 
made a statement which seems to be in 
accordance with his full account of the 


offence given on the 15th of that month. 
He was again put into the witness-box 
on the 2nd November, apparently to 
be questioned about another minor fact 
appearing in the evidence of some other 
witness but not mentioned by him, 
which he was expected to corroborate. 
He however denied the fact and added : 

^ Whatever statement I had given on the pre- 
vious occasion is false, as it was given at the 
instance of the Court Inspector, 

The other two accused were com- 
mitted for .trial on the 11th of Novem- 
ber. On the following day Gambhir 
sent a written petition to the Magis- 
trate, which is on the file of the Ses- 
sions Court, saying that on the 16th of 
October the Court Inspector had sent 
for him and given him something to 
smoko which intoxicated him, and had 
told him something which ha had re- 
peated in Court, being then still under 
the influence of the drug, but it was not 
true and his earlier statement was. He 
was examined on the 11th of December 
in the Sessions Court as a witness in the 
trial of the other two men, and again at 
great length denied that he knew any- 
thing about the murder, with explana- 
tions or denials of what he was alleged 
to have said and done in connexion with 
the offence and during the investigation 
by the police. 

In the judgment of the Sessions Court 
delivered on the 14fch of December it 
was found that the two accused had 
committed the murder along with Gam- 
bhir in the circumstances set out in his 
deposition of the 15th of October, and 
each of them was sentenced to transpor- 
tation for life. Neither of them has ap- 
pealed and no appeal is now possible. 
On the 3rd of June 1926 the Public Pro- 
secutor gave the certificate required by 
S. 339 (l) of the Oriminal Procedure 
Oodo to enable Gambhir to be tried for 
the murder of Munna Teli or any other 
offence committed by him in connexion 
with the same matter. 

These facts are briefly set out in the 
application made to this Court, and it is 
prayed that “sanction be granted accor- 
dingly for prosecuting Gambhir for giving 
false evidence”. That is far from a su- 
fficient description of the offence with 
which it is proposed to charge Gambhir; 
what that is seems to be left to this 
Court to discover. The learned Govern- 
ment Advocate at first amplified the pro- 
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posed charge into an alternative charge 
of perjury on one of two occasions, either 
in the committal proceedings or in the 
Sessions Court. That is impossible as 
there is no contradiction between the 
two depositions. If a witness makes a 
statement and later in the course of the 
same deposition contradicts it and says 
it was untrue, the whole deposition 
amounts to no more than the second 
statement. He cannot be convicted of 
perjury in the alternative, in one or the 
other of the two statements, and if the 
first can be proved to be false he cannot 
be convicted of more than an attempt to 
commit perjury. 

It might perhaps be possible to hold 
that Gambhir did not withdraw his 
statement of the 15th of October in the 
course of the same deposition, as the 
withdrawal was made at his later ap- 
pearances in the witness-box, so that he 
can be proved guilty of perjury on one 
occasion or the other by the mere con- 
tradiction between his statement of the 
15th of October and that in the Sessions 
Court. That however is hardly possible, 
and anyhow resort to the expedient of an 
alternative charge is only justified when 
it is difficult to establish the falsity of 
one of the two statements. There ap- 
pears to be no difficulty of that kind here. 
If, therefore, Gambhir is to be charged 
with perjury it must be in respect of his 
statement in the Sessions Court alone. 

The reasons for which a High Court 
should grant or refuse sanction to the 
prosecution of a pardoned approver for 
perjury seam to bo indicated with fair 
certainty by the fact of the sanction be- 
ing necessary in that case only. It is 
clearly not necessary that such a person 
should be punished for perjury if ho can 
be punished sufficiently both for that 
and the original crime on a conviction 
for that original crime. Sanction there- 
fore ought to be refused unless it appears 
that a conviction for the original crime 
is unlikely or a prosecution for it undesi- 
rable for any other reason, or that on a 
conviction for the original crime the sen- 
tence that could be passed would be too 
light to cover both offences. Before sanc- 
tion can be granted therefore, it must 
be shown that there is no intention of 
prosecuting the approver for the original 
crime, or that he has already been pro- 
secuted for it and either has been acquit- 
ted or has receivedoria likely to receive 


such a light sentence that it is not suffi- 
cient to cover his further crime of per- 
jury. 

None of these reasons for granting 
sanction exists in the present case. The 
evidence to prove Gambhir guilty of 
murder is even stronger than that on 
which the other two man were convicted 
as it includes his own statement of the 
15th of October. Also it will be necess- 
ary to prove him guilty of murder before 
he can be convicted of perjury. If he is 
convicted of murder ha must be sentenc- 
ed to transportation for life at the least, 
and it will certainly not then bo neces- 
sary to get any further sentence passed on 
him for perjury. There is also no inten- 
tion, as I am given to understand, of 
abandoning the prosecution for murder, 
for which indeed the certificate of the 
Public Prosecutor required by S. 330 (l) 
of the Criminal Procedure Code has al- 
ready been obtained. 

The mention of that certificate in the 
application for sanction is an indication 
of the confusion of ideas which has led to 
the incompleteness of the presentation of 
the case for the Crown. On my request 
for information on the matters stated 
above as the only basis for the grant, or 
refusal of sanction, copies were produced 
of a telegram and a letter from the Dis- 
trict Magistrate to the Legal Remem- 
brance in reply to a similar request from 
the latter. The learned Government Ad- 
vocate stated that those were tlie only 
instructions he had. 

According to the telegram, "action for 
prosecuting Gambhir for murder is defer- 
red pending High Court'ssanction" on the 
present application. This is amplified in. 
the District Magistrate's letter, where he* 
writes : "As the facts are complicated I 
thought it best to put all of them before 
a competent Magistrate with the certi- 
ficate of the Public Prosecutor and tiie 
sanction of the High Court and leave it 
to him to determine whether Gamljhir 
should be convicted of murder or of per- 
jury or both .... I have already 
explained the cause of the delay. J 
thought the other accused might file an 
appeal against conviction and if they 
\y6re acquitted, it was no good prosecu- 
ting Gambhir for murdor or for perjury” 

These matters, put forward as the 
whole case for the grant of sanction, 
make its refusal inevitable. The facts 
seem somewhat less complicated than 



9 

192 Nagpur Eamdutt ShankerlaIi v. Ponamchand (Findlay. J, C.) 192T 


those of most similar oases, but anyhow 
the two accusations, one of murder on 
the 8th of August 1925 and the other of 
perjury on the 11th of December, could 
not be laid before a Magistrate together, 
nor could he decide whether the convic- 
tion should be of one offence or the 
other or both. It may be mentioned also 
that the presentation of the two cases to 
a Magistrate together is made still more 
impossible by the difference in the way® 
they would have to be presented. The 
murder case would be a prosecution by 
the police on a chalan accompanied by 
the certificate of the Public Prosecutor. 
But S. 339 (1) of the Oriminal Procedure 
Code does not cancel S. 476. It merely 
imposes an additional condition as essen- 
tial to the institution of a prosecution 
for perjury by an approver, and even 
when that condition is satisfied the pro- 
secution could still be initiated only on a 
complaint by the Sessions Court or this 
Court. 

The application for sanction must be 
rejected as premature at the least. As 
has been said, it should be made only 
after it has been decided not to prosecute 
Gambhir for murder or that posecution 
has failed. It may be mentioned that 
his acquittal for murder would not of it- 
self be any bar to his conviction for per- 
jury, as the last words of the letter quot- 
ed above indicate it would in the opinion 
of the District Magistrate. If the pro- 
secution for murder which is admittedly 
to be instituted should fail, that failure 
would of itself be no reason why another 
application for sanction to prosecute 
Gambhir for perjury should not be made. 
The present application, however, is re- 
jected. 

n.D. Application rejected. 
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Findlay, J. C. 

Ttamdiitt Shankerlal — Defendant 1 
Appellant. 

V. 

Panarnchayid and another Defen- 
dant 2 — Respondents. 

Miscellaneous Appeal No. 20 of 1926, 
Decided on 28th January 1927, from the 
decree of the Dist. J.. Nagpur, D/- 2nd 
February 1926, in Civil Appeal No. 154 
of 1920. 


Civil P. C.y O. 41, B, 23 — Appellate Court 
unable to dispose of suit on merits — Bemani is 
necessary. 

Where it is clearly apparent that the appellate 
Court cannot itself dispose of a suit on the 
merits by the adoption of the specific procedure 
mentioned in Br. 24-29 of O. 41, a remand fori 
retrial is not only permissible but obviously ! 
incumbent on the Court : 44 Cal. 929, Foil. 

[P 192 0 2J 

D. T. Mangalmoorti — for Appellant. 

Judgment. — The facts of this case are 
sufficiently clear from the lower Courts* 
judgments. It has been urged on appeal 
that the case was improperly remanded 
under O. 41, S. 23 of the Civil P. 0., 
inasmuch as the first Court bad given 
decisions on all the essential issues : of. 
Jagannath v. Maruti (l). The question 
of what is a preliminary point has been 
the subject of much judicial discussion 
and I have been referred in this con- 
nexion to the decision in Gkuznavi v. The 
Allahabad Bank, Ld. (2). Fvon in that 
decision, however, Mookerjee, J., pointed 
out that where it is clearly apparent 
that the appellate Court: cannot itself 
dispose of a suit on the merits by the 
adoption of the specific procedure men-i 
tioned in Rr. 24-29 of O. 41, Civil P. 0., | 
a renaand for retrial is not only permis-! 
sible but obviously incumbent on the 
Court. In the present case the learned 
District Judge has pointed out that the 
separation between Ramdatta and Suraj* 
mal is a matter which requires elucida- 
tion and that more detailed pleadings 
are required in connexion with this and 
kindred matters. He has also, in paras. 

4 and 6 of .his judgment, shown that? 
various other matters required elucida- 
tion and possibly the iiroduction of fresh 
evidence- On the whole, therefore, I am 
of opinion that the remand was advisable 
in the circumstances of the case, even if 
in order to afford legal justification for 
the remand, recourse had to be had to 
the inherent powers of the Court under 
S. 151 of the Civil P, 0. 

I do nob, therefore, think that in the 
present case it is necessary to interfere 
with the order of remand and I dismiss 
the present appeal without notice to the 
respondents. 

G.B. Appeal dismissed. 


(1) C1916] 12 N. li. R. 126=36 I. C. 241.^ 

(2) [1917] 44 Cal. 929=21 0. W. N. 877=41 

I. C. 598=26 O. L. J. 49 (P.B.). 
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Findlay, J. C. 

Pailcu — Defendant — Appellant. 

V. 

Bkiwa — Plaintiff — Bespondcnt, 

Appeal No. 325 of 1925, Decided on 
31sb January 1927, from the decree of 
the Dist. J., Nagpur, D/- 28th April 
1925. 

Hindu Law — Widoiv^ Surrender— Convey- 
ayice of small portion /or tvidow's maintenance 
does not change nature o/ transaction from being 
acceleration— Limitation Act, Arts. 1^0 and 
125. 

The conveyance of a small portion of the sur- 
rendered land for maintenance to the widow is 
unobjectionable and does not alter the nature 
of the transaction which remains one of acceler- 
ation in favour of the next reversioner ; and 
that being so, Art. 125 cannot apply, but Art. 120 
is applicable : A. I. R. 1919 P. C. 75 and 
A. I. R, 1921 P. C. 107, Foil, ; 44 Dorn. 255 not 
^0^^- [P 194, C 2] 

S. S. Gour and J\I. B. N iyogi — for 
Appellant. 

B. K. Bose — for Respondent. 

Judgment.— The plaintiff-respondent 
Bhiwa, filed the present suit in the 
Court of the Additional Subordinate 
Judge, Ist class, Kamptee, against the 
defendant-appellant, Paiku, as well as 
two other defendants Mt. Guji and 
Mt. Parbati, for a declaration that a 
deed of gift, dated 10-2-17 and a deed 
of sale, dated 26-5-21 (cf. copies of P. 10 
and P. 9) are void and inoperative 
beyond the lifetime of Mt. Guji and 
are not binding on plaintiff. The pro- 
perty affected consists of absolute occu- 
pancy Nos. 65 and 90, occupancy fields 
Nos. 87 and 105 and a house in mouza 
Yesamba, Tahsil Ramtek, Nagpur. (Here 
pedigree is given). The property in 
nuestioD belonged to Bagal who died 
about 1909 i ho loft two widows. 
^It. Guji and Mt. Nalhi who was the 
mother of Mt. Tulsi, while plaintiff was 
Bagal's nephew. After Bagal’s death, 
these widows inherited the property. 
Mt. Kalhi died in 1920, and thereupon, 
the subjects would have passed to 
Mt. Guji, but for a deed of gift executed 
on 10-2*17 by the widows in favour of 
Mt. Tulsi and her stepson Nago alias 
Doma, husband of Defendant 3, Mt. Par- 
bati, Doma subsequently died and 
Mt. Tulsi on 26-5-21 sold the property 
in suit to the appellant. Since then 
Mt. Tulsi has died and plaintiff accord- 
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ingly brought the present suit for a 
declaration that the gift and sale deeds 
specified are void and inoperative be* 
yond the lifetime of Mt. Guji. 

The suit proceeded ex parte against' 
Mt. Guji and defendant Paiku was -Iho 
main contestant. His case was that : 
(a) Bagal and plaintiff were not related 
as stated in the plaint, (b) Mt. Tulsi 
and Nago were in possession since the- 
date of the gift, while he (Paiku) has 
been in possession since the sale in his 
favour. The cause of action arose on 
the date of the transfers and the suit 
is now barred by limitation, (c) In any 
event, plaintiff has no cause of action as 
regards the occupancy fields, these 
having been surrendered to the malgnzar 
who let them out to appellant, 
(d) Plaintiff cannot challenge tlie trans- 
fer of the lialf portion which devolved on 
Mt. Parbati after Nago's death as plain- 
tiff is not a reversionary heir of 
Mt. Tulsi. (e) Nago’s interest in the 
holding is extinguished by the fact of 
appellant having held possession for over 
two years, (f) Nago was only the step- 
son of Mt. Tulsi and not her son and the 
registration of the gift deed was thus 
effected by fraud. The donees wore, 
therefore, in the position of trespassers 
as against the widows and plaintiff and 
the title of plaintiff has become indefea- 
sible by two years' adverse possession, 
(g) The gift deed, being in favour of tlm 
next heir, was, in effect, a surrender of 
the estate : the donees have thus become 
full owners. Mt. Parbati so I'ar adopted 
the above pleadings and further urged 
that Doma was Mt. Tiilsi's son : 
Mt. Parbati accordingly inherited Nago's 
half share in the property on his death 
and Mt. Tulsi could not, therefore, give 
a valid conveyance thereof to plaintiff. 

On the issues framed on these and 
connected pleadings the Additional Sid)- 
ordinate Judge came to the following 
findings : (I) That plaintiff's family tree 

as given by him is correct. (II) That 
Nago was not Mt. Tulsi’s son. (Ill) That 
the deed of gift is not binding on plain- 
tiff, as being one in favour of the next 
heir Mt. Tulsi. (IV) That it is similarly 

^ I'elinquisbment. 

(V) That Nago did not give rise to a 
fresh stock of descent and he never, as 
a matter of fact, took possession of the 
subjects (VI) That the registration of 
the deed of gift was effected owing to 
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fraudulent recitals and U, therefore, 
invalid, defendants as a result being 
trespassers ; and (VII) the suit is not 
time barred, Article 125 of the Limita- 
tion Act being applicable thereto. The 
Additional Subordinate Judge further 
held that, as there had been a surrender 
of the occupancy fields, this could not 
be challenged, but granted decree for 
declaration as craved for by plaintiff so 
far as the absolute occupancy fields and 
the house were concerned. 

Paiku preferred an appeal to the Court 
of the District Judge, Nagpur, while the 
plaintiff-respondent in that Court pre- 
ferred a cross objection so far as the 
disallowance of bis claim to the occu- 
pancy fields was concerned. The appeal 
was dismissed, but as regards the cross- 
objection, the District Judge pointed out 
that the sale-deed (P. 9) did not cover 
the occupancj' lands which were sur- 
rendered under the razinama. dated 
26-5-21 (P, 11), No relief had been 
prayed for as regards this latter deed and 
the Judge of the lower appellate Court 
only granted him an additional relief 
giving him the declaration sought for 
regarding the occupancy land so far as 
the pift deed of 10-2-17 and sale deed 
of 26-5-21 were concerned. 

The first defendant Paiku has now 
come up in second appeal to this Court. 
On the appeal coming on for hearing, 
counsel for respondent admitted that 
the relief granted to his client by the 
lower appellate Court was an improper 
one and could not stand. Counsels on 
either side were agreed that, in this 
connexion, the decree of the first Court 
should be restored dismissing the plain- 
tiff’s claim so far as the occupancy land 
is concerned and that this is correct is 
clear from the finding of fact arrived at 
by the District Judge, in paragraph 9 
of his judgment. I am, therefore, now 
only concerned with the absolute occu- 
pancy land and house in suit. 

The Additional Subordinate Judge, in 
paragraph 10 of his judgment, held that 
the deed of 10-2-17 by Mt. Guji and 
Mb. Kalhi in favour of Mt. Tulsi and 
Nago was a pure deed of gift and nob a 
relinquishment of tenancy rights. The 
donors reserved their right of maintain- 
anco and of residence in a house. 
Mb. Guji’s name remained in the khasra 
up to 1921 and there was also proof that 
she managed the land on behalf of 
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Mt. Tulsi. The lower appellate Court 
held that it ^^.as not necessary for the 
plaintiff to allege that the transfer 
challenged was binding and valid during 
the lifetime of the transferor in order to 
make Art. 125 of the First Schedule of 
Limitation Act applicable. Adiveppa 
V. Toutappa (l) was also relied on in 
support of the proposition that the gift 
was an alienation and not a mere ac- 
celeration. Macleod. C. J., and Heaton, 
J., pointed out in the case quoted that 
if there is any consideration by the 
widow for the gift of her life estate, the 
existence of such consideration necessa- 
rily changes the nature of the transac- 
tion from an acceleration into an aliena; 
tion. The learned District Judge, how- 
ever, failed to notice that their Lord- 
ships of the Privy Council have mean- 
while laid down the contrary principle 
in Bhagwat Koer v. Dha7iukdhari Pra- 
shad Si7igh (2) and Sureshwar Misser v. 
Maheshrani Misrani (3). In the latter 
case their Lordships pointed out that 
the conveyance of a small portion of the 
surrendered land for maintenance to the 
widow was unobjectionable and did not 
alter the nature of the transaction which 
remained one of acceleration in favour 
of the next reversioner. 

This being so, it seems to me that 
Art. 125 cannot apply, because we are 
not dealing with an alienation. It fol- 
lows that Art. 120 is applicable ; the^ 
surrender or relinquishment took place 
on 10-2-17 ; the present suit was filed 
on 11-10-23 and it follows that the 
six years' limibatioa had already then 
expired so far as the gift deed was 
concerned. 

The learned counsel for the respon- 
dent has, however, in effect admitted 
that he does not now desire to impeach 
the gift deed of 10-2*17. What he 
desires to impeach is the sale deed of 
26-5-21 in plaintiff's favour and even 
applying Art. 120, the suit would, he 
alleges, still be in time so far as the 
sale deed is concerned. Mt. Tulsi was 
also, it is urged, a limited taker, but 
plaintiff can only bring a declaratory 
suit so long as Mb. Guji is alive, for she 
as Baga's heir would coma in again 

(1) [1920] 44 Bom. 255=55 I. C. 369=22 Bom. 

L. R. 94. 

(2) A. I. R. 1919 P. 0. 75=47 C.^l. 466=46 I. A. 

259 (P. C.). 

(3) A. I. R. 1921 P. C. 107—43 Cal. 100. 
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It has been urged further that even ad" 
mitting Mt. Guji to be the nest rever- 
sioner she has placed herself in such a 
position that she cannot sue and that in 
the circumstances plaintiff was entitled 
to bring the jjresent suit : cf. Mayne’s 
Hindu Law, 9th edition, para. 646, and 
Fateh Singh v. J agannhth Bakhsh Singh 
(4). This is a matter in which the lower 
appellate Court will probably find it 
advisable to take further pleadings from 
the parties. This aspect of the case has 
met with no attention in the lower ap- 
pellate Court and it is obvious that the 
whole suit has now acquired an entirely 
new aspect in view of the mistake made 
by the District Judge in following 
Adiveppa v. Toutappa (1) and of the 
now admitted fact that we are now no 
longer concerned with the occupancy 
land and that even as regards the re- 
maining subjects, the gift deed of 10-2-17 
per se cannot bo impeaohod now. As 
regards the sale deed of 25-5-21 an 
entirely different set of facts and of legal 
considerations arise and I am of opinion 
that, in the circumstances, the appeal 
in the District Judge’s Court should bo 
reheard, in the light of the above re- 
marks. The judgment and decree ap- 
pealed against are reversed and the case 
is remanded to the Court of the Dis- 
trict Judge for retrial of Appeal No. 41 
of 1925 on the merits with advertence 
to the above remarks. Costs incurred in 
this Court will follow the event. There 
will be no certificate of refund of Court- 
foes. 

Case remanded. 

(4) A. I. U. l‘J25'P.~C. 5-3=17 All. iSB. ' 
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Findlay. J. C. 

D. Itozario — Defendant — Appellant. 

V. 

Hariballabh Onkarjee Trivedi — Plain- 
tiff — Non- Applicant. 

Civil Revision No. 189 of 1926, Decided 
on 7th February 1927, from the decree of 
the Small Cause Court J., Nagpur, D''- 
23rd March 1926, in Small Cause Suit 
No. 2342 of 1925, 

(a) Stamp Act. S. 2 (5) and {22)^Promis$oru 
note or bond. " 

A document not payable to order or bearer 
and attested by a witness is a bond and not a 
promissory note. [p 195 q 2} 


(6) Evidence Act, S. 92, Prov. (2) — Bond 
silent about interest — Oral evidence to prove sepa- 
rate agreement for Interest is admissible. 

When a bond is silent about interest evidence 
is permissible to prove a separata agreement to 
pay interest, but very satisfactory and strong 
evidence is essential iu order to establish any 
such separate agreement. [P 195 Q 2] 

S. K. Ghosh — for Appellant;. 

Order. — The first point in this case is 
whether the instrument (P. 1) is a bond 
or a promissory note as defined in S. 2, 
Cls. (5) and (22) respectively, of the 
Indian Stamp Act. Undoubtedly, the 
instrument in question would have been 
a promissory note but for the fact that it 
was attested by a witness. The note in 
question is not payable to order or bearei*. 
and, in those circumstances, I think the 
lower Court was correct in treating it as 
a bond. 

The nest question is whether, in spite 
of the silence of the bond as to interest, 
there was any agreement to pay interest 
at Rs. 2 per cent per mensem. 

I so far agree with the lower Court 
that oral evidence was permissible under 
S. 92, proviso (2), Evidence Act. to prove 
a separate agreement as regards interest, 
but I am not satisfied with tho evidence 
pioduced on this point in the present 
case. In a document like tho present, 
whero no mention of interest is made! 
very satisfactory and strong evidence is! 
in my opinion, essential in order to estab- 
lish any such separate agreemeut as is 
alleged to have been arrived at orally in 
the present case. It is significant tliat 
Naidu, tho attesting witness, says that 
Rs. 50 prospective interest was already 
included in the bond and that no other 
agreement reinterest was come to. Of 
the two witnesses who support the 
plaintitl, one is a fellow-Railway servant 
and presumably in a position subordinate 
to the plaintiff, and I am not satisfied 
on the evidence of Jat^annath (P w 3)' 
as to the genuineness of the plaintiff’s 
claim in this connexion. I. therefore, 
decline to allow interest in the present 
case. 


uuwover, j. nnd it 
necessary to remand tho case to tho 
lower app»lla,te Court. I saw cause to 
admit in this Court a memorandum (\ 11 
professing to come from tlia plaintiff-non- 
appheant to the defendant-applicant 
dated lltli August (year not stated) ask- 
ing for payment of certain money. This 
letter, it is alleged on behalf of the 
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applicant, shows that the debt in suit was 
repayable by instalments. On the other 
hand, the plaintiff non'applicant has 
hied an affidavit to the effect that this 
letter relates to a previous loan of Bs. 10 
taken in the year 1922 ; the non-appli- 
cant’s statement in this connexion has 
been recorded by me and, on the other 
hand, the applicant has sworn before me 
that he never took any such loan oE 
Rs. 40 in 1922 or in any other year. This 
is a matter which, in my opinion, should 
be elucidated by taking further pleadings 
and, if necessary, evidence in the lower 
Court and 1 remand the case to that 
Court for a finding on the following 
issue : — 

Did the applicant Hozario take a loan 
of Rs. 40 from the non-applicant Hari- 
hallabli Onkarjee Trivedi in 1922 or in 
any other year and, if so, does the memo- 
randum (N. P. 1) refer to the said loan 
of Rs. 40 or to the loan evidenced by P. 1? 

The lower Court will take what further 
pleadings and evidence may be necessary 
on this issue and will submit its finding 
to this Court by 11th Aprd 1927. 
Thereafter, 15 days will be allowed for 
filing of objections thereto and the case 
will be finally heard on 27th April 1927. 
Costs will abide the result. 

g B. Case remanded. 
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Hallifax, a. J. C. 

Yadorao and anotha — Plaintiffs — Ap- 
pellants. 

V. 

Chandudas and another — Defendants — 
Respondents. 

Second Appeal No. 8 of 1926, Decided 
on 3rd February 1927, from the decree of 
the Dist. J., Raipur, D/- 18th September 
1925, in Civil Appeal No. 35 of 1925. 

(c) Contract Act, S. GS — Contract by tnolher— 
Elinor is not liable— I j vioney- under the con- 
tract is spent for necessaries for hint, he is 
liable. 

A minor is not liable at all on the contract of 
lo.iu made by his mother, but he is liable under 
the contract for any sum of money spent on 
procuring necessaries lor him under S. GS, 
Contract .\ct. [F 19G C 2] 

(6) Clill P. C.. O. 11, R. BS— Respondent 
absent — Decree may be varied in hts favour. 

Even in the .ab.-ence of a respondeat .an appel- 
l.ite Court has the power to vary the decree in 
his favour, [P 197 C 1] 


G. R. Deo — for Appellants. 

P- N. Rudra — for Respondents. 

Judgment. — The learned Dlstricfr 
Judgb has held that the plaintiffs have 
failed to prove that the sum of Rs. 609 
was used in payment for necessaries 
supplied to the minor for bis marriage. 
That finding is based upon the fact that 
it is not even asserted in the evidence 
that more than Rs. 200 or Rs. 250 was so 
spent. But there has been no examin- 
ation of the question whether any less 
amount than Rs. 600 was so spent. The 
minor is not liable at all on the contract 
made by bis mother, but he is liable for 
any sum of money spent on procuring 
necessaries for him. The liability is 
based on the authority of S. 68 of the 
Contract Act, and not, as the learned 
Judge has said, 

on the authority of the decisioDs reported Id 
2 Nag. L, B. page 25 and 13 Nag. L. B. page 109». 

Now a sum which Prayagdas (I D. W» 
9) calls one of “ Rs. 200 or Rs. 250 ” has 
very clearly been proved to have been 
paid to him for articles already supplied 
by him and his son Bhunashwardas for 
the minor’s marriage to the daughter of 
Bhuneshwardas. Prayagdas does say 
that the price of these things has never 
yet been paid, but that is obviously 
untrue. His son Bhuneshwardas not 
long afterwards took over charge of the 
minor’s property, which is considerable,, 
and avoided going into the witness box; 
it was more convenient to send his father 
there, though he himself was the person 
concerned in the matter, with which his 
father had little to do. The vagueness 
cf the statement of the amount, which is 
a refusal to state it definitely, is a further 
indication of the untruthfulness of the 
witness, and also of the amount having 
been much greater. 

But a denial by a witness that a sumt 
of money was paid cannot be called 
evidence that it was, even if the denial 
appears untrue. There is however direct 
evidence of the payment in the deposi- 
tion of Tbakur Ram (P. W. 8), which is 
strongly corroborated by all the other 
facts of the case. In regard to the 
amount there is no evidence beyond tbe- 
statement of Prayagdas, and his grudg- 
ing admission of “ Rs. 200 or Rs- 250 ” is 
good proof that it was not less tbai> 
Rs. 250- I find accordingly that a sum 
of Rs. 250 was advanced by the plaintiffs 
forp.<4yment for necessaries suited to th& 


1927 


SaBUDDIN V. PCTNDLtK 


Nagpur 197 


minor’s conclifcion in life which had 
already been purchased, which is the 
same as supplying him with them. 

The interest which Budhia Bai agreed 
to pay in the bond was at the rate of 13^ 
per cent per annum or as it is commonly 
called, ‘ eighteen annas a month. ” But 
the interest to be awarded is not on the 
contract, which is void, but as damages 
at a fair rata. The rate of 13i per cent 
is certainly a very reasonable rate, and 
that is further proved by the fact that 
it is the rate which Budhia Bai and 
Parandas were willing to pay and agreed 
to pay in the bond they executed. The 
respondent Chandudas is therefore liable 
to pay to the plaintiffs the sum of Rs. 250 
with compound interest thereon at 13^ 
p9r cent per annum from the 19th of 
May 1920 to the 2Lst of April 1925, that 
IS Rg. 466-6-0. 

By inadvertence, of which the least to 
bo said is that it is regrettable, the 
learned District Judge has entirely 
i^gnored the claim made against the second 
defendant Purandas and decreed against 
his son Dtignudas. who was made a 
defendant in his place when he died not 
long after the suit was instituted. Tlia 
decree of the first Court ordered the pay- 
ment of Rs. 909-1-6 and Rs. 205-7-3 for 
costs, with interest on both sums at 0 
par cent per annum from the 2lst of 
April 1925 till the date of payment, by 
both Chandudas and Dngnudas. the liabi- 
lity of the latter being limited to the 
extent of the assets of his father Puran- 
das in hi? hands. Cliandudas alone 
appealed making Dugnndas a respondent 
and Dugnudas did not put in any 
appearance. 

Even in the absence of a respondent 
[ftn appellate Court apparently has the 
[power, under R. 33 of O. 41, to vary the 
[decree in his favour, but the learned 
I Judge did nob even purport to act under 
that rule. He examined the liability of 
Chandudas alone, and finding that ho 
Was not liable set aside the whole decree 
and dismissed the suit. I have myself 
considered whether the decree of the first 
Court against Dugnudas ought to bo 
Cilberod, under R. 33 of O. 41, because of 
the result of the claim against Chandu- 
das, and I can find no reason for doing so. 

The decree of the lower appellate 
Court will accordingly be set aside. In 
its place a decree will issue ordering the 
defendant Dugnudas to pay to° the 


plaintiffs the sum of Rs. 969-1-6. out of 
which the defendant Chandudas shall be 
liable, severally and jointly with Dugnu- 
das, for Rs. 466-6-0, with interest at 6 
per cent psr annum from the 25th of 
April 1925 till the date of payment. The 

liability of Dugnudas will be limited to 

the extent of the assets of his father 
Purandas in his hands. 

The considerations indicating the pro- 
per order in respect of costs are that the 
sum of Rs. 600 was advanced in good 
faith for the minor’s marriage, and the 
whole of it was almost certainly expended 
for that purpose, though the defence has 
succeeded in preverting the plaintiffs 
from proving directly that more than 
Rs. 250 was so spent, and further that 
the plaintiffs’ costs were not much in 
excess of what they would have had to 
spend on a claim of Rs. 250 with interest. 
It will accordingly be ordered that 

the two defendants shall pay the whole 

of the costs of the plaintiffs in tho first 

Court and in this Court, and the defen- 
dant Chandudas shall jiay those in tho 
lower appellate Court. The amDUnbof 
costs in each Court will carry interest at 
0 per cent, per annum from the date of 
the decree of that Court. The pleader’s 
fee in this Court will bs fifty rupees. 

Decree set aside. 
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PniDEAUx-, A. J. C. 

Sabuddin and oi/frrs— Applicants. 

V. 

Pundltk and oi/irrs— Non-Applicants. 

^^‘^celJaneous Judicial Application 

1 ^°' ?Qo? 1^20, Decided on 8th Novem- 
ber 19..G, from the decision of tho 1st 
Class Sub-J.. No. 1. Akola, D- 3lst 
1925. in Civil Suit No. 50 of 

^-dpidicndoH loan- 
doHcd' cannot be con^ 

arplication to apreal m 
forma paupens cauno be condooed under S. 5 • 
dO Cof. «90. FoU. rp jQg ^ 

(£») S. Ibl— Other remedy open 

but not availed o/~S. l-vl cannot be invoked. 

Ssetion 151 eanr^ot be invoked ^vhere the 
party had a retnedy in law and failed to tike 
advantage of the same within “ 

A. I. H. 192G Iliad. 259, Fall. “ [p S c 'l ^ 

I^ifiurhhn Ahmwl-ioi- Applicants. 

G. G. Hatvaine—fov Non-Applicants. 
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Order . — The present application to 
appeal in forma pauperis is time*barred, 
and if I could entertain it, there has-been 
great — and it seems to me unjustifiable 
— delay between my order of the 22rd 
April 1926 and the actual filing of the 
application which was not filed until 
the -Ith of September. There is author- 
ity to show that delay in these cases 
cannot be condoned under S. 5 of the 
Limitation Act : see Sarat Chaudra Dey 
V. Brojeswari Dassi (1), and as regards 
S. 151 of the Civil Procedure Code, the 
/law apparently is that this section can- 
not be invoked where the party bad a 
remedy in law and failed to take ad- 
vantage of the same within limitation : 
see Vadapalli V aradacharlu v. Ehana‘ 
villi Narasimha Chary A. I. R. 1926 
J^adras 258 and Duni Chand-Gokal 
Chand v. Priiain Das (2). I decline to 
grant the application to sue as a pauper, 
and give the appellants one month’s time 
from to-day to make good the deficient 
Court fees. 

G.B. Application disallowed* 

1 ) [1903] 30 CaJ. 790 - 8 C. W. N. 006. 

2) A. I. R. 1925 Lab. 321. 
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Macnair, a J. C. 

Baldeo Prasad — Appellant. 

v. 

Kusam Sinyh — Respondent. 

Second Appeal No. 61 of 1927, Decided 
on Isb February 1927, against the order 
of the Addl. Dist. J., Jubbulpore, D/- 
22Dd July 1926, in Misc. Judl. Case No. 8 
of 1925. 

ExecJtdon sale — Sale after death of guardian 
ad Utcvi is 7iot a nullity — Civil P. C., O. 32, 
li. 11. 

I 

A sale held iu esecution of a decree .nfter the 
death of the guardian ad litem of n minor 
Uidgroent-dcbtor without appointing a fresh 
guardian is not a nullity : A. I. i?. 192-1 Mad. 
130, Pel. on ; 23 Cal. 666, Foil. [P 199 C 1] 

V. Bose and P. N- Rudra — for Appel- 
lant. 

6'. K. Ghosh — for Respondent. 

Judgment. — The question whether a 
second appeal lies has been argued before 
me. and for the sake of convenience I 
refer to the parties as appellants and 
respondents. 


My predecessor directed that the 
petition to this Court should be treated 
as an application for reyisioDi but this- 
order was made without hearing the 
appellants, and it is open to me to re- 
consider it. The appellants were decree- 
holders in the first Court; the respon- 
dents Nos. 1 to 4 were judgment-debtors. 
Their property was advertised for sale 
in execution of a decree and was sold to 
Respondent No. 5 on SOth March 1925 ; 
the sale was confirmed on 19th June 
1925. The jndgment-.debtors applied for 
setting aside the sale on lltb July 
1925, putting forward a number of 
grounds. The learned Judge of the first 
Court held that this application was 
barred by limitation. The lower appel- 
late Court held that there was one 
ground with respect to which Art. 166 of 
the Limitation Act did not apply as the 
question raised was not one that falls 
under O. 22, Civil P. C. This ground is 
that the guardian of the minor judgment- 
debtors died on 14th March 1922 and 
therefore the sale was a nullity. The 
Judge remarked that the judgment- 
debtors’ application should be entertained 
under S. 47, Civil P. 0., and was there- 
fore governed by Art. 181 of the Limita- 
tion Act. The appeal was allowed and 
the case was sent back to the first Court 
for a fresh decision. 

The lower appellate Court, therefore 
treated the appeal as one against an 
order under S. 47, Civil P- O. The 
petition to this Court must be treated/ 
as one against an appellate order under 
S. 47, Civil P. C. Ad appeal lies against- 
such an order. The petition, then must 
be treated as a Second Appeal. I add 
that the respondents have made no objec- 
tion to the petition being so treated. 

I have DOW to consider whether the 
sale was a nullity. The learned counsel 
for the appellants relies on Doraswami 
V. Chidambaram Pillai (1). In that case 
the judgment-debtor died after the pro- 
clamation of sale, and his legal represen- 
tatives were not brought on record before 
the sale actually took place. It was held 
that the sale was not a nullity. It seem® 
clear that if this decision is good lawr 
the appeal must succeed. In Net Ball 
Sahoo v. Sheikh Earcem Bux (2) the facts- 
agreed even more exact ly with the facts 

1) A. I. B. 1024 Mad. 130=47 Mad. 63. 

2) [1896] 23 Cil. 6t6. 
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of the case I am considering. The sale 
was held after the death of guardian ad 
litem of a minor defendant without 
jappointment of a fresh guardian. It was 
iheld that the absence of a guardian ad 
[litem did not affect the validity of the 
proceedings. 

I can see no reason for disagreeing with 
the authorities cited. No decision to 
the contrary has been pointed out to me. 
As remarked by Krishnan, J., in Dora’ 
swami v, Chidambaram Pillai (1), the 
view taken by the lower appellate Court 
introduces a most serious uncertainty 
into Court sales. The decree-holders 
did all that the law required them to do. 
and the death of the guardian does not 
invalidate the actual sale. 

The appeal, therefore, succeeds. The 
lower appellate Court has already held 
that the appeal before that Court was 
barred by time unless the execution sale 
was an absolute nullity. This finding is 
not attacked before me. I, therefore, 
direct that the finding of the lower 
appellate Court he set aside and that the 
appeal before that Court be dismissed. 
Co'ts in both Courts should be borne by 
Respondents Nos. 1 to 4 in this Court. 

R.D. Appeal allotccd. 
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Halufax, a. j. C. 

Sidhoopal — Plaintiff — Appellant. 

V. 

Tara — Defendant — Respondent. 

Second appeal No. 129 of 1926, Deci* 
ded on 18th January 1927. 

Ziayidlord and tenant — lilght to graze cattle. 

A peison who is a tenant in one mahal of a 
village cannot claim to graze bis cattle in the 
waste l.ind in another mahal of that village, 

[P 200 C 1] 

A. Bhaowant and 5. A. Ghadgc — for 
Appellant. 

V. B. Dhoke — for Respondent. 

Judgment. — The plaintiff’ claimed 
payment for the defendant’s cattle 
having grazed in his maJguzari jangal. 
and much time was wasted over the futile 
and disingenuous plea that there was no 
jangal in the village, but only banjar. 
There was never any question about the 
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land to which the claim referred, and 
indeed it seems that it could be properly 
described neither as jangal nor banjar 
but as bir. 

The claim against the respondent, 
Tara Teli, was in respect of twenty head 
of cattle that had grazed on the plain- 
tiff's land, each in one year of the last 
three. For this the plaintiff claimed one 
rupee a head, and the defendant admit- 
ted the rate to be correct but denied that 
any cattle of bis ever grazed on the 
plaintiff's land. The plaintiff’ further 
claimed Rs. 3-8-0 for each of the defen- 
dant’s cattle which had been put in bis 
kotha at night, and as be alleged, supplied 
with grass by him. The total of the 
sums claimed was Rs. 90. 

The plaintiff filed another suit against 
one Munnilal which is precisely tlie same- 
in all respects except that the number of 
the cattle is sixteen, and the total 
claimed is Rs. 72. The suits were dis- 
missed in the first Court, and the plain- 
tiff’s appeals to the Court of the District 
Judge were also dismissed. He has filed 
two appeals in this Court, and that in 
the suit against Munnilal (S. A. No. 130 
of 1926) will be considered along with 
that in the suit against Tara Teli. 

The findings of both the Courts below 
are these : The defendants’ cattle did 
graze on the plaintiff ’s land, but only for 
a portion of the year, after the grass on 
that land had been cut and sold. 

Such grazing is ordinary viHage nistar and no 
graz'Dg dues should be charged for it. 

There was no agreement that fodder 
should bo supplied by the plaintiff’ at 
night, and if he 

of bis own accord or tbrcugb his grazier gave 
grass he must be held to have done so as a free 
gift 

There is also a finding that no damages 
could be awarded, but that has no more 
connexion with the case than the find- 
ing that there is no forest in the village ; 
if the cattle grazed on the plaintiff's 
land at all it was with his consent. 

After an examination of the evidence 
(made apparently for the first time at 
the bearing of the appeal here and at 
the suggestion of the Court) the claim in 
respect of fodder supplied has been with- 
drawn. The whole of the evidence on 
that point in the two cases combined is 
as follows : Gorelal Ahir, the grazier in 
charge of the cattle said in Tara’s case 
(P- 2) : I never supplied grass to the 
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catble at any tioio. * In the samo cas 0 
Nanhu Ahir (P. W. 3), another servant 
of the plaintiff’s said : “I supply grass 
to the cattle,” and in cross-examination 
he said : “Grass is supplied to the cattle 
in Gowar out of charity at the instance 
of the plaintiff”. A third witness 
Satoba Gond (P. W. 4) said : Nanhu 
supplied grass to the cattle.” In the 
other case Nanhu did not appear as a 
witness, Satoba (P. ^V. 4) did -not men* 
tion this matter, and Gorelal (P. W. 2) 
said : Plaintiff’s cattle (sic) supplies 

grass to cattle, but I don’t know to whose 
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Findlay, J. g. 

Fakir and anothei — Defendants — Ap- 
pellants. 


V. 

Dattatraya Krisluia Vf^ani and another 
— Plaintiffs — Respondents. 

Second Appeal No. 127 B of 1926, De- 
cided on 27th January. 1927, ..from .the 
decree of the Dist. J., Amraoti, D/- 29th 
January 1926, in Civil Appeal No. 106 of 
1925. 


and what cattle he supplies grass.” It 
was hardly necessary then to go into 
the question of agreement and to deduce 
ffrom the absence of one that if the plain- 
tiff did supply fodder to the cattle he did 
it ’ out of charity.” 

In respect of the amount claimed as 
payment for grazing, the outstanding 
fact governing the whole case, mentioned 
in the plaint and at the beginning of 
both judgments, has been left out of 
.sight. Tiiat is that neither defendant is 
a tenant in the mahal in which the land 
jin question is situated. The mahal in 
•which they are tenants happens to be 
contiguous, being indeed included in the 
same village, but that gives them no 
more right to nistar than if it were ten 
miles away. They must undoubtedly 
pay for having grazed their cattle on the 
plaintiff’s land, and they have both ad- 
mitted that one rupee a head for each 
year is a proper charge. 

The decree of the lower appellate 
Court will accordingly bo set aside and 
in its place a decree will issue ordering 
the defendant Tara Teli to pay to the 
plaintiff the sum of Rs. 20 with interest 
at 1 per cent, per mensem from the date 
on which the suit was instituted (the 14th 
of July 1925) till the date of payment, and 
also all the costs incurred by him in all 
throe Courts. The Court-fee paid by him 
was Rs. 5-4-0 in excess of what Ijo would 
have had to pay on a claim of Rs. 20 ; but 
that is more than counter-balanced by 
the ridiculous pleader’s fei of Rs. 4-8-0 
allowed in each of the Courts below, and 
the rest of the costs would have bean 
the same even if he had claimed no more 
than Rs. 20. The pleader’s fee in this 
Court will he twenty rupees. 

D.D. Decree set aside. 


(a) Civil P. C., S. 100 — Second Appellate Court 
can interfere with a finding as to the legal status 
of a party. 

It is competent for the second appellate Coart 
to interfere with the finding of the lower appel- 
late Court as to the legal status of a patty. 

[P. 201, O. 2] 

(f>) Berar Land Bevenue Code, S. 78 (2) — Pn- 
hancemenl of rent from time to time — Annual 
formal leases granted — Presumption is against 
permanent tenancy. 

Although the fact that the rent may be en- 
hanced from time to time would not necessarily 
be destructive of a permanent tenancy, yet where 
from year to year there has beeu a formal and 
annual lease tbe fact of the rent varying largely 
from time to time is a strong indication that the 
tenancy was only an annual one. 

[P, 201. C. 2] 

(c) Practice-Second appeal — Hew point. 

A point that was not raised in the first appel- 
late Court cannot be raised in second appeal. 

[P. 201. C. 2] 

V, N. Ilerlekai — -for Appellants. 

M.V. Joshi and R.R. Jayavant — for 
Respondents. 

Judgment. — The facts of the case are 
sufficiently clear from the judgments of 
the two lower Courts and need not be 
repeated here. On this second appeal 
coming on for hearing the pleader for the 
defendant-appellants only pressed tbe 
grounds of appeal relating to fields 
Nos. 72 and 75, to the question of the 
validity of the notice alleged to have 
been sent to the appellants and to tbe 
effect of Defendant 2, who was not the 
manager of the family, having executed 
the kabulyats. 

The first Court found that the defen- 
dants were permanent tenants so far as 
fields Nos. 72 and 75 were concerned. 
In this connexion the plaintiff-respon- 
dents admitted that field 75 had been 
cultivated by defendants* grandfather, 
Adku, in 1874, while field 72 was culti- 
vated by Adku's brother Sbrawan iu.the 
same year. As regards what happened 
before 1874, the position is obscure, the 
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plaintiffs’ allegation being that these 
two fields have been waste land. As is 
«lear from the documents summarised in 
paras. 8 and 10 of the lower appellate 
•Court’s judgment, field No. 72 sub- 
•sequently first appeared in Exhibit P. 5 
which relates to the year 1916, bat, as 
shown by the learned District Judge, it 
is clear that from 1903 to 1912 field 
No. 72 was not with the widow of 
Shrawan and that it was apparently 
taken up afresh again in 1916. Field 75, 
•on the other hand, has been taken on 
yearly leases for some SO years from 1902 
shown by the lower appellate Court. 

It is urged on behalf of the present 
defendants that the plaintiffs, in their 
reply in the first Court, admitted the 
•continuous possession of the defendants, 
but the plaint'fTs’ statement must be 
taken as a whole and their position very 
clearly was that in the case of either 
field there was a distinct annual lease 
given from year to year. I do not, there- 
fore, think that S. 78 (2) of the Berar 
Land Revenue Code can .possibly apply 
in the circumstances of the present case. 
Hero, the duration of the tenancy is 
'known and there has been no proof what- 
ever that it existed before 1874. Not 
only so, but in the case of one of these 
fields there has been a definite proof of a 
long break thereafter, while in the case 
of the remaining field it is perfectly clear 
that all through there lias been a definite 
and specific annual contract of tenancy. 
If documents like Exhibits P. 5, P. 6 and 
P. 7 as well as others are examined in 
detail, it will bo found that the terras of 
the tenancy differed greatly from year to 
year. The rent never remained a fixed 
lactor, and all the circumstances of this 
case point to the irrefragiblo conclusion 
already arrived at by the lower appellate 
Court tliat in the case of these two fields 
there was a definite letting from 5 ear to 
year on terms which varied almost an- 
nually and, in these circumstances, it 
seems clear to me that no presumption 
in favour of permanent tenancy can 
possibly arise in the particular circum- 
stances of the i)r 6 sent case. In view of 
the changing conditions of the yearly 
leases of the field it is utterly impossible 
to accept the explanation of the first de- 
ifendant, Fakira, that these kabulyats 
were only executed in token of the owner- 
-ship of the plaintiffs-respondents and of 
the payment of lease money. Very 


obviously, the only legal presumption, 
which can arise from the continued exe- 
cution of these kabulyats over a long 
period of, years, is that the executant 
knew that he was taking an annual lease 
of the fields, and any other conclusion 
seems to me an utterly impossible one in 
the circumstances of the present case. 

The pleader for the appellants has re- 
lied on Raghunath v. Lakshuman (1) as 
authority for two propositions, viz., (l) 
that it is open to this Court sitting as 
one of second appeal to interfere with 
the finding of the lower appellate Court 
as to the legal status of the defendants, 
and, secondly, that permanency of ten- 
ancy and fixity of rent are two distinct 
matters and that a permanent tenancy 
may still exist, even although a discre- 
tion is vested in the landlord to enhance 
the rent from time to time. As regards 
the first proposition I fully accept it and 
I also agree that the fact that the rent 
may be enhanced from time to time 
would not necessarily be destructive of a 
permanent tenancy. But, at the same 
time, as regards this latter ijoint it seems 
to me idle to contend, in the circum- 
stances of the present case, where from 
year to year there has been a formal and; 
annual lease of the two subjects in dis- 
pute that the fact of the rent varying 
largely from time to time is not a strong 
indication that the tenancy was only an 
annual one. I can therefore, see no rea- 
son for disturbing the finding of the 
lower appellate Court to the effect tliat 
the appellants arc nob permanent tenants. 

As regards the two remaining ]>oints, 
viz., the notice alleged to have been sent 
to the defendants and tlie authority of 
Defendant 2 to execute the kabulyats, it 
is pertinent bo point out that the only 
point pressed in the cross-objections by 
the present appellants in the lower ap- 
pellate Court related to the question of 
their permanent tenancy in the rotnaiii- 
ing fields in suit. It is not, in reality, 
therefore, open to the appellants to now 
raise this point on second appeal. I may 
remark, however, that I see no reason 
why the evidence of Sayad (P. W. 8 ), 
village postman, should not be accepted.' 
If the present appellants thought that 
they would have derived any benefit 
from the production of the delivery book 
referred to by the said witness, it was 
open to them to have called for it. 

" (1) [1900] 2 Botn. L. 93. 
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As regards the other point, which re- 
lated to the lease of 1922, it, in ed’ect, 
becomes immaterial in view of the general 
hading that the appellants are not 
permanent tenants. 

The appeal is accordingly dismissed. 
The appellants must bear the respon- 
dent’s costs Costs in the lower Courts 
as already ordered. 

G.B. Appeal dismissed. 
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Kinkhede, a. J. 0. 

Ramjiwan Marwadi — Applicant. 

V. 

Lahimi — Non-applicant. 

Criminal Kevision No. 180-B of 1926, 
Decided on 17th January 1927, against 
the order of the S. J., Akola, D/- 9fch 
September 1926, in Criminal Hevision 
No. 29 of 1926. 

(a) Criminal trial — JJaying of information 
bcjorc Magistrate is institution. 

Institution of a criminal proceeding is the 
laying of an informatio^i before the Magistrate 
and as soon as the Magistrate receives the com- 
plaint that is done. [P 202 C 2] 

(fc) Stamp Act, Ss. 65 and 70 — Offences under* 
— Private individuals cannot start. 

It is not within the competence of private in- 
dividuals to start criminal law in motion in 
respect of oSencea under the Stamp law. 

{P 202, C 2 ; P 203. C 1] 

(c) Stamp Act, Ss. 70, 30 and 05 — Presentation 
under Ss. 30 and 65 witkout sanction — Sub~ 
sequent according by Collector will not validate 
institution — Defect Is not curable by Criminal 
P. C.. S. 537. 

For a prosecution for an oSeuce under Ss. 30 
and 05 of the Stamp .A.ct, the sanctiou of the 
Collector is indispensable and subsequent ac- 
eording ol sauction cannot validate iustitutioa 
of such proceedings without sanction uor is the 
defect curable by S. 537, Criminal P. C. : 9 Pom. 
27 ; 9 Bom. 288 ; 21 P. P 1915 Cr. ; 37 Cal. 4C7. 
Pel. on : [P 202, C 2 ; P 203, C 1] 

Almaram Bhar/ioant und S.A. Ghadgay 
— for Applicant. 

G. P. Dick and S. C. Dutt Chaudry— 
for Non-ai)plicant. 

Order. — The only objection of law 
])res5ed in this revision is one of want of 
jurisdiction in the Magistrate to take 
cognizance of the offence in the absence 
of sanction by the Collector under S. 70 
of the Stamp Act to the institution of 
the complaint in this case. It will be 
seen that the complaint in question was 
received by the Sub- Divisional Magistrate 


on 1-5-1926. S. 190 of fche Criminal P» O. 
lays down that 

Except as hereinafter provided iSub-Divi- 

sional Magistrate may take cognizance of 

any ofience. 

(a) Upon receiving a complaint of facts which 
constitute such o0CDce. 

It is not shown that the present case 
is escepted from the scope of S. ISO. It 
tbereforei follows that as soon as the 
Magistrate received the complaint he 
must be deemed to have taken cogniz- 
ance of the offence. Bad he returned 
the complaint to the complainant for 
getting it endorsed with the Collector’s 
sanction which is indispensable to thd| 
institution of a criminal prosection fori 
an offence under Ss. 30 and 65 of thel 
Stamp Act the matter would have beenl 
different. He retained his seisin overl 
the case, and forwarded the complaint/ 
under his own endorsement to the 
Collector ' for favour of sanction of pro- 
secution under Ss. 30 and 65 of the Stamp 
Act" The complaint was returned to him 
by the Deputy Commissioner and on 
receipt thereof he recorded an order 
under date 8-5*26 to the following 
eff ect : 

“Read D. M.'s order dated 7-5-26. 
Issue a notice to the complainant to ap- 
pear on 18-6'26" under his own signature. 
This clearly shows that the complaint 
was not re-presented to him nor can it 
bo said that be received it on 6-5*26 at 
the bands of the complainant after the 
Collector accorded bis sanction to tbo 
lodging of the complaint. It is there- 
fore idle to say that the complaint was 
not instituted in his Court until after 
the Collector bad accorded bis sanction 
to its institution. Institution of a^ 
criminal proceeding is the laying of an 
information before the Magistrate. This 
was done as soon as *tho Magistrate re- 
ceived the complaint on 1-5-26. The 
subsequent according of sanction of the 
Collector cannot validate its invalid 
initiation. As the offence is mainly an 
offence against the Stamp law, the power 
of determining wJietlier the cognizance 
shall be taken by the Court of any 
offence punishable under the Stamp-Law 
has been deliberately reserved to the 
Collector. Such a safeguard is manifestly 
necessary and the maintenanoe of this- 
control by the Collector, of the highesfe 
importance. 

I do not think, it is within the com- 
petence of private individuals to starfe 
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criminal law in motion in respect of 
offences under the Stami? law. The 
question must very often depend upon 
considerations of policy and several 
o-ther circumstances, of which the Legis- 
lature has thought fit to appoint the 
Collector as the sole arbiter, unless the 
Local Government generally or the 
Collector specially, authori 2 es some 
other officer to act in this behalf, under 
S. 70 (1) of the Stamp Act. 

No doubt the Magistrate bad stayed 
his hands in the matter of the trial 
until the sanction was granted. But I 
am not prepared to hold that the defect 
in the initiation of proceedings is capable 
of bsing cured by obtaining the necessary 
sanction later on at a subsequent stage 
of the prosecution. The absence of such 
a sanction was treated as fatal to the 
initiation of the criminal prosecution 
and to the conviction in Queen'Empress 
V. Jeihmal Jagraj (1) and in Emperor 
V ■ Ram] i Lai {2) . In Queen-Empress v. 
pjorton (3) a sanction subsequently 
[obtained was held to be of no effect for 
'purposes of Ss. 198 and 532. Criminal 
P. C. The same was the case in Borindra 
Kumar Ghose v. Emperor (4) which was 
a case in which a complaint for an 
offence under S. 121 of the Indian Penal 
Code was made and sanction under 
S. 196 Criminal P. C, was held to be 
legally necessary for the initiation of the 
prosecution. 

The learned Sessions .Judge erred in 
law in thinking that S. 537 of the 
Criminal P. C. could cure the defect, in 
spite of its recent amendment which 
perhaps failed to attract his attention. 

The conviction on the basis of a cri- 
minal prosecution not legally initiated 
is therefore set aside and the fine, if 
ieali7ed, is oideied to be refunded. 

R.D. Convict-ion set aside. 


(1) [1885] 9 Bom. 27. 

(2) [19153 38 P. W. R. 1915 Cr.=:31 I. C. 613 
= 21 P. R. 1915 Cr. 

(3) [1S85] 0 Bom. 288 (F. B.). 

(1) [1910] 37 Cal. 467=7 I. C. 359=14 C. W. 

N. 1114. 
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Bhagia 

lants. 


Kotval, A. J. C. 
and others — Accused — Appel- 


V. 


King-Emperor — Opposite Party. 

Criminal Appeal No. 107-B of 1926, 
Decided on 3lst January 1927, from the 
judgment of the Add]. S. J., Akola. in 
Sessions Trial No. 30 of 1926. 

{a) Criminal P. C., S. 162 overrides Evi- 
dence Act, S. 27. 

Section 162 of Crimioal P. C., overrides the 
provisions cf S. 27, Evidence Act. [P 203 C 2} 

{b) Interpretation of statutes— Side notes are 
uoi real guide to Legislature's Intention — Section 
must be interpreted according to Us plain lan- 
guage theugh other provisions are abrogated. 

Side notes are no real guide to the intention 
of the LegisJatare. The safest guide to it is the 
language cf the section. A section mui^t be 
interpreted according to its plain language 
although the provision of some other Code is 
abrogated. [P 203 C 2] 

Judgment. — This judgment governs 
also Criminal AppeaIs*Nos.l08-B tolll*B 
of 1926, by Shekhji, Bahadur Khan, 
Govinda and Tukaram. I do not agree 
with the learned Sessions Judge’s opinion 
that S. 162, Criminal P. C., does not 
override the provisions of S. 27 Bvidencej 
Act. The Sessions Judge interprets thej 
worffs “any person” in 162 as “any per- i 
son other than the accused.” His reason- 
ing is this. Sections IGO and 161, Cri- 
minal P. C., refer to witnesses as sido 
notes to them indicate : S. 162 which 
immediately follows these must, there- 
fore, have been intended to refer by 
association to witnesses. Side notes are 
no real guide to the intention of :he 
legislature. The safest guide to it is the 
language of the section and it is difficult 
to see how it could be plainer. Abroga- 
tion by implication is by no means un- 
common and that such abrogation of 
S. 27 of the Evidence Act results is no 
reason for not interpreting tiie section 
according to its plain language. Nor is 
the provision contained in S. 27 of the 
Evidence Act of such paramount impor- 
tance that there should be great hesita- 
tion in accepting an implied abrogation 
of it. It is to be further noted that 
S. 162, Criminal P. C., by Cl. (2) ex- 
pressly saves S. 32 (1) of the Evidence 
Act. The implication of the abrogation 
of S. 27, Evidence Act, so obvious that 
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should expecfc that secfcion also to be 
-expressly saved. 

Apai 6, however, from the statements 
admissible under S. 27, Evidence Act, 
there is sufficient evidence to support 
the convictions of the appellants. Bha" 
gaji admittedly produced a lota Art. B. 1, 
eontaining 1.5 Chandori and 62 Bucha* 
<3awala coins from a cowdung heap 
wherein they were concealed ; also the 
Charvi, Art. C. Govinda produced 7 
■Chandori coins. 33 Buchadawala and 
2 rupees of 1862 which wore buried in 
his field. Tiikaram who is Govinda’s 
brother is proved to have possessed 70 
Buchadawala coins which he gave to a 
Sonar Kashiram (P. W. 9) to make into 
ornaments which were before the Court. 
He produced 8 Chandori coins from a 
roof. 

Shekhji produced a lota containing 15 
Chandori and 38 Buchadawala coins 
which were buried in his verandah. 
Bahadur Khan is proved to have been 
in possession of 14 Chandori and 22 
Bucliadawala coins which he gave to 
Umarkban (P. W. 8) in payment of a 
•debt. 

None of the appellants have satisfac* 
torily accounted for their possession of 
these coins and it is sufficiently proved 
that they came out of Venkatrao's store 
which was buried in his house with the 
Cliarvi. Art. C, and stolen. 

All the appeals are dismissed. 

G- 13. Appeals dismissed. 
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Hallifax, A. J. C. 

ha \arani — Defendant — Appellant. 

V. 

Gurumiikhra'^ and naotha — Plaintiffs 
— Respondents. 

Second Appeal No. 25 of 1926, Decided 
on 3rd December 1926, from a decree of 
the Addl. Disb. J., Bilaspur, D/- 30th 
October 1025, in Civil Appeal No. Ill of 
1925. 

Evidence Acl,S. 35 — Area In queslion — Settle- 
ineyil map is more reliable than hhasra. 

luastnuch as tbo Settlement map forms tho 
original record of are.a of a field and the entry 
in the khasra is no more tha-a its copy, the 
former is more reliable in case of conflict bet- 
ween the two in respect of tho area. [P 20t, C 2] 

IV. Y. Deshmiik'i — for Appallant. 

M. li. Bohde — for Respondents. 


Judgment. — The plot of laud in dis* 
pute adjoins land belonging to each 
party, and each of them asserts that it 
always has been a part of his land. 
The issue has been .narrowed down to 
the question of whether it was recorded 
in the papers of the Settlement of 
1910‘11 as a part of the land of the plain- 
tiffs or of the defendant. The Settlement 
map shows it is a part of the defendant’s 
land, and the khasra of the same year, by 
the areas recorded in it, shows it as 
belonging to the plaintiffs. The learned 
Additional District Judge has held that 
the khasra is more relia^ile than the 
map, and has, therefore, given the plain- 
tiffs a decree for possession. 

The value of the khasra entries is 
shown by their being completely wrong 
in the matter of the a'ea under 
cultivation. Bi t anyhow, the idea that 
the khasra is more reliable than the map 
or that they are independent pieces of 
evidence, is based on the mistake that 
they are prepared independently. It 
requires little knowledge of survey to 
sea that the area of a plot of land can- 
not he ascertained from the land itself 
unless it is of some quite regular shape: 
there must he the intermediate stage of 
the delineation of the land on a map, 
from which the area can be calculated. 

As a matter of fact also, in the pre* 
paration of all Settlement Records, each 
field is first plotted on the map. and the 
area is then ascertained from the map by 
means of what is known as an “ area 
comb y and entered in the khasra. The, 
mai>, in respect of area, is then thej 
original record, and the entry in the' 
khasra is no more than a copy, in a 
different notation. It is, therefore, beyond 
question that the plot in dispute was 
entered at Settlement as a part of the 
plot belonging to the defendant-appel- 
lant, though that entry was erroneously 
copied into the khasra. The erroneous 
entry has been frequently copied since 
tlien, but that does nob make it any 
more correct. 

The decree of tho lower appellate 
Court will bo set aside and that of the 
first Court dismissing the suit will be 
restored. The plaintiffs-respondents will 
pay the whole of the costs of both parties 
in all three Courts. The pleader’s fee in 
this Court will be thirty rupees. 

J.v. Decree set aside. 
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FiNDLiT, J. G. 

Sazarimal'Nanuram — Plaintiff — Ap- 
pellant. 

V. 

Ganpatrao Yadorao Pande — Defen- 
dant — Respondent. 

First Appeal No. 13L of 1925, Decided 
on 27th January 1927, from the decree 
of the 1st Cl. Sub-J., Bhandara, D/- 29th 
August 1925, in Civil Suit No. 62 of 1923. 

Transfer o/ Propertij Act, S. 5^—1 f parties 
intend genuine sale, transaction is not bad. 

Although thd object of a transfer may be to 
defeat au anticipated esesutioa, what really is 
of importauce is the motive of the purchaser. 
If his motive and th.it of the vendor was that a 
genuine sale should be effected, such a transac- 
tion is not necessarily bad, even although tbs 
edect is that any other particular creditor or 
all the remaining creditors are put at a dis- 
advantage thereby ; 25 Bom. 202 and 24 Cal. 825, 
^cl. on. [P 205, C 2] 

B. K. Bose, V. Bose and J. B. Ghosh — 
for Appellant. 

Y. V. Jakatdar and V. M. Jakatdar — 
for Respondent. 

Judgnoent,— The plaintiff-appellant. 
Hazarimal Nanuram, brought the pres- 
ent suit in the Court of the Subordi- 
nate Judge, first class. Bhandara, for a 
declaration that a certain motor-car was 
not liable to be sold in execution of a 
decree in Civil Suit No. 27 of 1923 
obtained by the defendant-respondent, 
Ganpatrao Yadorao Pande, against one 
Martandrao. The car, as a matter of 
fact, has already been sold in execution 
of the decree, but the parties have agreed 
that, in the case of the suit being 
successful, the plaintiff should be paid 
Rs. 4,400 as the price of the car. The 
plaintiff’s case was that, before attach- 
ment of the motor-car before judgment 
in a suit filed by the defendant, Mar- 
tandrao bad sold the car to him on 
16 — 3 — 1923. The connected application 
for attachment was tiled on 17 — 3 — 23, 
while the actual attachment was effected 
on 27 3 23. The defendant’s case was 

that there had been no genuine sale of 
the car by Martandrao to the plaintiff 
and that the connected transaction was, 
in reality, a fraudulent one intended 
merely to defeat the attachment effected 
at the instance of the defendant. The 
lower Court, after a lengthy considera- 
tion of the evidence, came to the con- 
clusion that there had been no genuine 


sale of the car by Martandrao to th& 
plaintiff and that the whole transaction 
was merely a fraudulent device intended 
to shield the car from Martandrao’s other 
creditors. The suit was accordingly 
dismissed. 


The sale transaction is evidenced by 
two receipts (Exs. P. 2 and P. 3). The 
former is executed by Martandrao to 
evidence the alleged sale of the motor- 
car to the plaintiff in full satisfaction of 
certain debts amounting to Rs. 9,000. 
The three bonds (Exs. P. 4, P. 5, and 
P. 6) for Rs. 3,000, 2,000 and 1,000 res- 
pectively of the year 1921, together with 
a debt due on a lost receipt for Rs. 205, 
are said to represent the consideration 
of the sale. Exhibit P. 3, oa the other 
hand, purports to be a receipt passed 
by the plaintiff-appellant io favour of 
Martandrao showing the acceptance by 
the plaintiff of the car in full satisfaction 
of the debts referred to in Ex. P. 2. 


The real point for consideration, there- 
fore, in this case is, in reality, purely 
one of fact. Was there a genuine sals 
of the car to the plaintiff. appellant 
before its attachment by the defendant- 
respondent? On the part of plaintiff- 
appellant it has not been denied that 
there was, in reality, a race betweso 
creditors to get what they could out of 
the estate of Martandrao. His case is^ 
that Martandrao was known by him and 
by the other creditors to be heavily 
indebted, that he heard or knew that aii 
attachment by the defendant-respondent 
was contemplated, or was in course of 
coming into effect, and that, therefore, 
he hurried to the spot and managed to 
secure the sale of the motor car in his 
own interests before the attaciiment was 
effected. The law applicable is perfectly 
clear. Although the object of such a 
transfer may be to defeat an anticipated 
execution, what really is of importance 
is the motive of the purchaser. If bis; 
motive and that of the vendor was that 
a genuine sale should bo effected, such a 
transaction is not necessarily bad, even! 
although the effect is that any other 
particular creditor or all the remaining 
creditors are put at a disadvantage^ 
thereby : cf. Bhagwant v. Kedari (1) and 
Ishati Chunder Das Sarkar v. Bishu 
Sirdar (2). The real question involved' 


(i; llyulj 26 DOUI. 202^2 Bam. L. R <jS6 

( 2 ) C1897J 24 CM. 825=1 C. W. N. cdt 
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is whether there was a goauLne passing 
of the consideration and whether the 
real intention ot the alleged vendor and 
vendee was that a sale should take place. 

A great deal seems to me in the pres- 
ent case to hang on the evidence of 
Mr. Palsole pleader (P. W. 9). This 
witness admits having bean present at 
Amgaon when the two receipts (Ess. 
P. 2 and P. 3) were esecuted. He had 
been acting both for the plaintifif and 
for Martandrao in various cases they 
were concerned in. According to him, 
he was called to Amgaon in connesion 
with certain civil cases by Martandrao 
and reached there early on the morning 
of the 16th of March 1923. Negotiations 
for sale of the car took place that day in 
his presence, and the plaintiff agreed to 
accept the car in full satisfaction of what 
was due under the three bonds and the 
receipt referred to above. There can be 
little doubt but that whatever the nature 
of the transaction between the parties 
to this case was, it was carried through 
on the advice, and under the auspices, of 
this wi^^6S3 who has frankly admitted 
that he knew that Govindsingh, Ganpat 
Bbau and others were on the point of 
attempting to effect an attachment of 
the motor-car in question. The witness 
explains that, as he was satisfied that 
the car was likely to be attached, even, 
although at the moment the attaching 
creditors could not find it, he felt dis- 
posed to show preference to the plaintiff 
over other creditors and so induced 
Martandrao to sell the car to the plain- 
tiff. Much has been made of the fact 
that shortly after the sale of the car, 
Martandrao, at the instance of the plain- 
tiff, drove the car to Gondia leaving 
Am'^aon at the somewhat unusual hour 
of ^ a.m. Very obviously, every endeavoui 
was being made by Martandrao as well 
as the plaintiff and this witness to get 
the car out of the way as quickly as 
possible. The story is that no suitable 
place for keeping the car could be found 
in Gondia, and the party accordingly 
wont on to Dongargarh, where enquiry 
is said to have been made for a truck in 
order to send it to Calcutta for sale. 
Dongargarh was obviously selected on 
the advice of the witness because it had 
occurred to him that there would be 
difficulties in the way of attachment 
there, Dongargarh being situated in a 
Feudatory State. 


For my own part, I find it very diffi- 
cult, on the proved facts of the present 
case, to see any ground for the theory 
advanced on behalf of the defendant- 
respondent, viz., that there was no 
genuine sale of the car by Martandrao 
to the plaintiff and that an unreal and 
nominal sale transaction was carried 
through with the mere fraudulent inten- 
tion of defeating Martandrao’s other 
creditors and not with the object, on the 
part of the plaintiff-appellant, of 86001 “ 
ing what was apparently a comparatively 
valuable car, the price of which at the 
time must have been about Bs. 6,000, 
or a little less. That the whole transac- 
tion indicated very sharp practice is clear 
enough and the conduct of Mr. Palsole 
(P. W. 9) undoubtedly advising and help- 
ting to carry out the sale transaction 
may, from certain points of view, be 
open to criticism. Leaving that aside, 
howev-er, it is difficult to understand why 
the plaintiff-appellant, on the version of 
the case, put forward by the defendant- 
respondent, should have taken all the 
personal trouble he did in going to 
Amgaon and in making the attempts he 
did to get the car quickly out of the way 
of attaching creditors unless ha hoped to 
reap a substantial benefit himself out of 
the transactio n. 

It has been urged on behalf of the 
defendant-respondent that the fact of 
Martandrao himself driving away the 
car suggests that he was presumably 
still the owner. But I do not think 
that such a theory necessarily follows 
at all. The plaintiff bad undoubtedly 
a certain hold over Martandrao and, 
if, as I believe, the car genuiuely 
was intended to pass to him, the ap- 
pellant was naturally in all anxiety 
to get the car away from Amgaon be- 
fore any of the attaching creditors could 
effect their purpose. The very active 
part, which the plaintiff personally 
played in this transaction, seems to mu 
certainly more easily reconcilable with 
the theory that there was a real sale of the 
car to him than with the opposite oue. 

In connexion with the matter of the 
consideration for the sale of the car, a 
good deal has beea made of the fact that 
the receipt of 1921 of the plaintiff and 
his account-books have not been produced- 
I do not think it is wise to lay much 
stress on this point in view of the fact 
that, in 1921, a report had been undoubt- 
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edly made to the police with regard to the 
loss of the account'books : of the evidence 
of Ramnath (P. W. 4). The account- 
books of Martandrao are also similarly 
nob to be fonnd and the deposition of his 
agent Sheoram (P. W. 1) in this con- 
uesion is undoubtedly unsatisfactory. 
Martandrao has obviously been very 
much embarrassed financially and it is 
not unlikely that the account-books have 
advisedly been made to disappear. What 
I am not at all convinced about is, how- 
ever, that their suppression had neces- 
sarily any connexion With the present 
incident. Martandrao may for many 
other reasons have been anxious to have 
them out of the way. 

A great deal has been made on behalf 
of the defendant-respondent out of the 
admission of Sheoram that, in addition 
to Exhibits P. 2 and P. 3. a third receipt 
bearing a 1 anna stamp passed at the 
same time. Ghansbamdas (P. W. 2) also 
says that there was a third receipt bub 
cannot remember what it related to. It 
seems to me, however, a somwhat extra- 
vagant theory to assume, as has been 
suggested on behalf of the respondent, 
that the third receipt was one acknow- 
ledging the alleged hollow nature of the 
transaction. There were undoubtedly 
further transactions between the plain- 
tiff and Martandrao, and the receipt, if 
there was one. may have referred to some 
incidental or extraneous matter. Any- 
how. there seems to me quite insufficient 
matter on record on which to base the 
theorp that the third receipt must have 
been one which, if produced in Court, 
would have refuted the genuineness of 
the alleged sale of the motor-car. 

Nor can I see any sufficient ground for 
doubting that the bonds P. 4, P. 5 and 
P. 6 did represent the consideration of 
the sale. The opposite view taken by 
the lower Court seems to me founded on 
suspicion rather than on evidence and 
the bonds in suit were e.xecuted after the 
lease P. 26. I see in short no reason to 

reject the evidence of P. W. 0, Mr Pal- 
sole, and it follows that the plaintiff is 
entitled to the declaration asked for in 
the plaint. A decree will issue accor- 
dingly and the judgment and decree of the 
lower Court being reversed. I am. how- 
ever, of opinion that the plaintiff in this 
case by his sharp practice, brought himself 
on the verge of civil liability at least and 
that it IS in the interests of justice that 


in such a transaction as be entered into 
a direct effect of which was defeat so 
far as the claims of other creditors 
should be discouraged. I accordingly 
decline to grant him his costs and I 
order parties to bear their own costs in 
both Courts as incurred. 

G.B. Appei.1 allowed. 
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Haluf&x, a. J. C. 

Sukhdeo — Defendant — Appellant. 

V. 

Ujal — PI aintiff — Respondent. 

Second Appeal No. 138 of 1926, De- 
cided on 21st January 1927, from the 
decree of the Addl. Dist. J.. Raipur, 
D/- 3rd December 1925. 

C. P. Land Revenue Act {1011). S.lOI^Lease 
in A’s name — Money belmglng to A and B — B's 
right against A is not affected — Principle ap- 
plies whether lease is granted voluntarily or 
lessor is compelled to give U—Benami. 

When any person takes in his own name a 
lease in perpetuity, or iudeed any other lease or 
any other contract, with money belonging to 
himself and others, the rights of these others 
against him are not affected by his omission to 
mention their names, though their rights and 
liabilities ia respect of the other party to the 
contract may be. There is no difference iu prin- 
ciple when the lessor does not grant the le.ase 
%’oluntarily but is compelled to do so under the 
provisions of S. 107 of the Land Revenue Act. 

o ^ [P 207 C 2J 

f J ' Appellant. 

Judgment. Wlien any person takes 
in his own name a lease in perpetuity, or 
Indeed any other lease or any otlier con-i 
tract, with money belonging to himself, 
and others, the rights of those others 
against him are not affected by his omis- 
Sion to mention their names. thoa-*h 
their nghts and liabilities in respect of 

Mie other party to the contract may be. 

This IS ordinarily understood when, for 

instance, the Manager of a joint Hindu! 

family takes a perpetual lease of a village 
in bis own name. It is however fre- 
quently imagined, as was done in the 

lower appellate Court in this case, that 

there is some difference when the lessor 
does not grant the lease voluntarily but 

of “'e provisions 

° Land Revenue Act. 

ihe case can hardly be said to have 
been conducted with much cara in 
Courts bslow. Itsoems more 
bablo that tbo fields in question in the 
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suit of 1902 could easily have been proved 
to be the same as those Id question here, 
but no attempt to do this was made. 
Also the only documentary evidence of 
the length of pDssession of this land by 
Sukhdeo and his father Hari was a note 
made by the Patwari on the certified 
copy of the entry in the jamabandi for 
1921-25 to the effect that that possession 
had been continuous since the Settle- 
ment of 1906-07. That is a note made 
on the copy, not a copy of a note made 
in the jamabandi, but even if it were a 
note in the jamabandi it would be of no 
use whatever as that jamabandi was not 
written till the very end of the year 
1924, if not after it, and the present suit 
was filed on the 15th of September of 
that year. 

The note is, however, a very clear indi- 
cation of further evidence in earlier 
jamabandi entries, which nobody took 
the trouble to produce. Copies of the 
entries for each year from 1907-08 to 
192-1-25 have been tendered in evidence 
in this Court. They are necessary for 
the decision of the question of fact, left 
undecided in the lower appellate Court, 
of whether the defendant Sukhdeo held 
the fields in dispute under an arrange- 
ment with the other co-sbarers in the 
theka which is binding on them, which 
can be proved or disproved by the length 
of his separate possession of them. The 
certified copies have been accepted in 
evidence for reasons that need not be 
further stated. 

Those jamabandi entries show Sukh- 
doo’s father Hari in possession from 
1907-08 till 1921-22, when ho died, and 
Sukhdeo himself thereafter. They go a 
long way to establish the allegation that 
that separate possession had lasted for 
the last forty years, which Sukhdeo sup- 
ported by his own deposition and the 
depositions of several witnesses and the 
plaintiir Ujjal did nothing at all to con- 
tradict, even by appearing as a witncK 
himself, beyond making the false state- 
ment in Iris plaint that Sukhdeo bad 
quite lately taken wrongful possession of 
the land of which ho had no knowledge 
till live months before he filed the suit. 

It is anyhow beyond all doubt that 
the defendant hold peaceful separate 
possession of this land for sixteen years, 
and nothing more is required to prove 
that ho held it by an arrangement with 
the plaintiir and any other co-3hai*ers 


there may be that he should do so. The 
pesition is not only analogous or similar 
to that of a co-owner of a village holding 
sir land separately ; it is exactly the 
same. It is only by a misunderstanding 
of the provisions of the Land Bevenue 
Act that there appears to be any differ- 
ence. The law there laid down would 
have been the sams on this point with- 
out the first proviso to Cl. (a) of S. 109 
(l), which is only explanatory, but the 
necessity of explanation is the more evi- 
dent when the section is misunderstood 
in spite of it. 

The decree of the lower appellate 
Court will be set aside and that of the 
first Court dismissing the suit will be 
restored. The plaintiff respondent will 
pay the whole of the costs of both par- 
ties in all throe Courts. The pleader’s 
fee in this Court, where the respondent 
did not appear, will be twenty- five rupees. 

D.D. Decree set aside. 
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HaI/LIFax, a. J. C. 


Basant Raur and another — Plaintiffs — ■ 
Appellants. 


V. 

Shiocharan and others — Defendants — 
Respondents. 

Second Appeal No. 213 of 1926, Decided 
on 23rd February 1927, from the decree 
of the Dist. J., Raipur, D/- 26th January 
1926, in Civil Appeal No. 51 of 1925. 

Central Provinces Tenancy Act (1920), Ss. 46 
and 47 — Mukaddam Gumashta Js a village 
servant. 


The ^Eukaddam G umashta is a village servant 
and in that respect is in exactly the sa'coe class 
as the Kotvvar, being merely higher than the 
Kotwar in the performance of practically the 
same duties. A holding granted to him in baa 
of service is village service holding. 

V. R. Pandit and G. Ts. Subhedar for 


Appellants. 

AT. B. Niyogi — for Respondents. 

Judgment. — It is clear that the defen- 
dants must inevitably bo ejected from 
the land in dispute, and it is admitted by 
both sides that this can be done by * 
Revenue Officer. Instead of applyioS 
a Revenue Officer the , plaintiffs havo 
spent nearly two years and much money 
in trying to establish their contention 
that it can also be done by a civil Court, 
and instead of going off the land before 
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tbdy are thrown out the defendants have 
spent the same time and probably no less 
money in trying to establish that it 
cannol;. 

The faots are these. Gajraj Kawar, 
the original defendant, was the Mukad- 
dam Oomashta of 3hai*3ela, which is 
owned by the first plaintiff Bisant Knar 
Bai, and he held an area of 54-07 acres 
rent-free as a village-service holding. 
An order was passed by a Revenue Officer 
on the 10th of March 1924 removing 
Gajraj from his offioe as too old for its 
duties, as be was then about eighty years 
of age, and appointing Kishorilal Bania, 
the second plaintiff, in his place. It 
was also ordered that he should hand 
over his village-service holding to his 
successor. The plaintiffs assert that he 
did give Kishorilal possession of the 
holding but ousted him again in the 
following August. Gujraj denied that 
he ever gave up possession at all. 

The plaintiffs tiled the present suit on 
che 15th of October 1924 claiming pos- 
session of the holding. Gajraj died on 
the 23rd of Tune 1925 after the trial was 
finished. His sons, the present defen- 
dants, were then impleaded in his place. 

and judgment was delivered on the 3lst 
of August 1925. The decree ordered 
possession to be delivered to the plain- 
tiffs. On appeal by the defendants their 
contention that the civil Court had no 
jurisdiction in the matter was accepted 
and the suit was dismissed. The plain- 
tiffs have appealed again to this Court 

The decision of the lower appellate 
Court 13 undoubtedly correct on any 
finding in respect of the one fact in dis- 
pute. The holding is recorded as a 
Village-service holding in the papers of 

Settlement. It is urged that 
a Mukaddam Gomashta is not a villa'^e- 
^ervanb. but a servant of the Mukadda^m. 

I There is no definition of a ‘ villaae- 
,servanb but it seems clear that the 
;Mukaddam m that respect is in e.^actly 

I 1 Kotwar. who is 

, admittedly one being merely higher than 

the Kobwar m the performance of practi- 
cally the same duties. 

Kishorilal has therefore been either 
dispossessed of his village-service holdin^^ 
or excluded from it, by Gajraj and after 
him by his sons, and he must apply to a 
Bavenue Officer to be put in possession. 
it he has been dispossessed that will be 
under S. 47 of the Tenancy Act and if 
1927 N/27 & 28 
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Gajraj never gave up possession it will 
be under S. 46, but in either case it must 
be done by a Revenue Officer, nob by a 
civil Court. 

After handing over possession the 
defendants will of course be at liberty to 
contend, in the proper way and the 
proper place, whatever they may be, that 
the holding is nob a village-service hold- 
ing ab^ all, but an occupancy holding 

belonging to Gajraj originally of which 

the rent was remitted when he became 
Mukaddam Gomashta ; at present it com- 
pletely tills the definition of a village- 
service holding and must be so regarded 
till the contrary is proved. 

The appeal will be dismissed, bub there 
seems to be no reason why either party 
should be made to pay the expenses 
incurred by the other in the tight over a 
question which is of no practical interest 
to anybody and. to them, cannot have 
evan an academic interest. Each party 
will pay its own costs in all three Courts. 

Appeal dismissed. 
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Fixdlay, j. C. 

Rxjaram — Accused — Applicant. 

V. 

Emperor — Non- Applicant. 

Ciiminil Revision No. 5.5 of 19*^7 
Decided on 30bh March 1927, from an 
order of the City Mag., Nagpur. D/- 21st 

0^19^?" Case No. 21 

Criminal P. C., S. 349 — l>fagpiir City is not a 
of Nagpur District—Ord Jr of Cihi 

Nagpur City has not been declar^A .. . i 
d,v...o. of the Negpur Dietriot .and mun'\he';^: 

Nagpur. ea,i not be ' tiosorl d“a3 b^Di vfs‘ion‘nl 

Class M.igistriitos in NaGDur Cifcv a« i 

the City ltagi.,tr.ato di 'u ''referrnee 

him n thsroforo void as bpiurr v«., i 
jurisdiction. "'S without 

o.nt ^"^^-fo-Non-AppH- 

Order. The applicant Riio.ra.m 
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under S. 324 of bhe Indian Penal Code, 
and fehe Honorary Magistrate was of 
opinion that he was guilty thereof. He 
accordingly referred the case, purporting 
to act under S. 349 of the Criminal 
Procedure Code, to bhe Magistrate. 
Kagpuv, for disposal. The City Magis- 
trate proceeded to pass orders in the case 
Hiid convicted the applicant of an offence 
under S. 323, Indian Penal Code, and 
sentenced him to a fine of Bs. 50. 

The applicant has applied to this 
Ooiirb in revision on the ground that the 
reference made by the Honorary Magis- 
trate to bhe City Magistrate was illegal 
having regard to bhe terras of S. 349, 
Ofirainal Procedure Code. Under the 
said provision the trying Magistrate 
can only refer the case to the District 
Magistrate or to bhe Sub-Divisional 
Magistrate to whom be is subordinate. 
The learned Government Advocate who 
appeared on behalf of the Crown has 
admitted here that Nagpur City has not 
heou declared a sub-division of the 
.Nagpur District. Until action is taken 
n this respect with reference bo Ss. 4 (u), 
S and 13, Gi-iminal P. C., it follows that 
-.he City Magistrate, Nagpur, caunob be 
Isscvibodas a S ilrDivisional Magistrate 
: y: the purposes of having oases referred 
to him under S. 349, Criminal P. 0., by 
•iscond and Thir<l Glass Magistrates in 
X igpur City. The order of the City 
Magistrate, dated 21sb January 1927, 
was, therefore, void as being made with- 
out jurisdiction. I accordingly reverse 
that order and the case will now go 
l)ack bo the District Magistrate. Nagpur, 
who will proceed to deal with it on the 
merits himseU under S. 349, Criminal 
P. 0. 

It has boon suggested before me that 
the applicant is entitled to an acquittal 
on the merits in this Court, bub I cannot 
accept this contention. This Court is 
sitting as one of criminal revision and 
apart from bhe flaw in the proceedings 
vaforred to above, no allegation was made 
in the petition of revision to this Court 
that the order of the Second Class Magis- 
trate was, except in the one single respect 
already referred to, wrong or illegal. 

I accordingly direct the District Magis- 
trate, Nagpur, to take the case on his 
own tile and dispose of it as a reference 
under S. 349, Criminal P. G. 

iM). Order I'cvcrsed. 
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Findlay, J. C. 

Dxrndoo — Complainant — Applicant. 

V. 

Harba and others — Accused — Non- 

Applieants. 

Criminal Revision No. 6 of 1927, De- 
cided on 23rd February 1927, from the 
order of the Bench of Hony. Mags., 2nd 
Cl., Sibabuldi, Nagpur, D/- 19th Ocbober 
1926, in Criminal Case No.306 of 1926. 

(а) Criminal P, C., S. 242 — Omission to 
comply— Failure of justice not caused — IrregU" 
larity is curable — Criminal P» C„ S. 537. 

The omissioa to comply with the provisions 
of 8. 242, is nothing more than a curable irregu- 
larity where a failure of justice has not been 
caused. CP 211 0 1] 

(б) Criminal P. C.. S. 244 {!)— Complainant 
refusing to be examined — Acquittal oj accused 
without examining complatnant*s other witnesses 
Is wrong. 

Where the complainant declines to be exam- 
ined, it is the duty: ©f the Magistrate to proceed 
to take the evidence of his other witnesses before 
dismissing the complaint, although, in any event 
a strong preliminary presumption against the 
truth of the complainant’s case would arise from 
his contumacious refusal to allow himself to be 
examined. An order of acquittal purporting to 
bj passed under 8. 245 (1) without so examining 
the other witnesses is a wrong order. 

tP 211 0 2] 

(c) Criminal P. C., S. Ordinarily re- 

vision against acquittal will not be enlertainedt 

High Court will not ordinarily interfere with 
applications in revision against acquittal in 
view of the fact that the Legislature has provided 
a special channel for appeals against acquittals 
being filed. [P 212 0 IJ 

J. R. R. Cama — for ApplicaDt. 

R. N- Padhay — for Non- Applicants. 

Order. — The applicant Damdoo ^ has 
filed the present application for revision 
of the order of acquittal passed by the 
Bench of Honorary Magistrates, 2na 
class, Sibabuldi, on 19-10-1926, in Cri- 
minal Case No. 306 of 1926. The present 
applicant filed a complaint of offends 
under Ss. 323, 147 and 506, I. P. 

against the seven non-applicants on 
12-10-1926. On that date bhe complainant s 
preliminary statement was recorded aod 
summons were issued to the complain- 
ant’s witnesses and bo the accused for 
19-10-1926, Non-applicants 5 to 7 were on 
19-10-1926 exempted from appearance 
under S. 205, Criminal P. O., and were 
allowed to be represented by a pleader. 
These three non-applicants, it may be 
stated, are the wives of Non- Applicants 
1, 2 and 3. Tho applicant (complainaotj 


Damdoo v. Habba (Findlay, J. G.) 
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appears fco have resented the order dis- 
pensing with the personal attendance 
of non*appUcants 5 to 7 because when 
the Bench called on the complainant to go 
into tna witness-box declined to do so 
on the said ground. The Magistrates 
thereupon held that there was no evidence 
against the accused and dismissed the 
complaint as frivolous and vexatious and 
in due course passed an order under 
S. 250, Criminal Procedure Code, order- 
ing the the complainant to pay Rs. 70/- 
compensation. That order has, I may 
say, already been set aside by the City 
Magistrate in appeal on 5-12-1926. The 
complainant has now come up here on 
revision on the allegation that the pro- 
cedure of the Magistrates was incorrect. 

In the first instance, it is urged that 
S. 242, Criminal Procedure Code, is an 
imperative provision and ibwas incumbent 
on the Magistrates to state the parti- 
culars of the offence to such accused 
at least as were present-and to ask them 
to show cause why they should not be 
convicted. There was doubtless a tech- 
nical irregularity here, although it is 
perfectly obvious on the facts of the 
present case that the Magistrates con- 
clnded froin the fact of the accn.sed being 
represented by a pleader that their posi- 
tion was one of denial against them. Ap- 
plying the analogy of S. 535, Criminal 
Procedure Code. I am of opinion that, in 
the cirumstances of the present case, no 
failure of justice resulted from the omis- 
sion to take action under S. 242 of the 
Code. It is utterly impossible to assume 
in the circumstances of the' present case 
that there was the slightest ground for 
supposing that the non-applicants would 
have pleaded guilty and, if the absence 
of a charge in a criminal case, where 
a charge should ordinarily be framed, 
does nob necessarily render a trial 
invalid, a fortiori the omission to com- 
ply with the provisions of S. 242, Crimi- 
nal Procedure Code, is nothing more 
than a curable irregularity. 

The next point urged on behalf of the 

complainant-applicant is that in any 
event the Bench Magistrate was ob- 
liged bo proceed to examine the com- 
plainant’s witnesses, even although he 
declined to be examined himself. The 
decision in Queen^Empress v. Sinnai 
Goundan (1) was Q uoted in snpoort of 
(1) [1S97] 20 Mad. 388=2 Weir 251. 
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this proposition. That case was, how- 
ever, wholly different from the present 
one. In it the Magistrate dismissed the 
complaint and acquitted the accused 
merely on a consideration of the com- 
plainant’s own evidence and refused to 
examine his witnesses. Here, the posi- 
tion was entirely different. The present 
applicant apparently because he was 
unable to drag the women (non-appli- 
cants 5 to 7) into Court, wrongly and 
improperly refused to allow himself to 
be examined in accordance with the 
provisions of sub-S. (1) of S. 24i of the 
Criminal Procedure Code. It has been 
suggested on behalf of the applicant on 
the strength of certain remarks made by 
Scott and Jardine, JJ., in in re Ganesh 
Narayan Sathe (2) that a complainant 
who refuses to be examined is not liable 
for an offence under S. 179, Indian Penal 
Code. The case is, in reality, of no help 
in this connexion because the learned 
Judges were apparently 'concerned with 

the preliminary examination of a com- 
plainant. Here, the complainant’s pre- 
liminary examination was already over 
and process had issued as a result of the 
complaint combined with the said 
preliminary e.xaminabiqn against the 
accused persons. In the circumstances, 
therefore, a strong probability emerges 
that the complainant was, in reality, 
liable for an offence under S. 179, Indian 
Penal Code, but I prefer to reserve my 
opinion on this point. In any event, 
however, even if the complainant de- 
clined to ha examined, I think it was the 
duty of the Magistrates to have proceeded 
to take the evidence of his other wit- 
nesses under S. 242. Criminal Procedure 
Coda, before dismissing the complaint, 
although, in any event, a strong prelim- 
inary presumption against the truth of 
the complainaDt's case would have 
arisen from his contumacious refusal to 
allow himself bo bo examined. I, there 
fore, am of opinion that the order of 
acquittal purporting to be passed under 
S. 245 (l), Criminal Procedure Code, 
was a wrong order. 

In the peculiar circumstances of the 
case, however, 1 decline to order any 
further enquiry into the i^resent com- 
plaint. In the first place, it has been 
the contumacious attitude of the com- 
plainant. which has, io reality, been 
res pon sible for the anomalous result of 

(2) C1889J 13 Bom. 600. 
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the trial. Secondly, that contumacious 
attitude seems to have been entirely due 
to a vindictive wish on bis part to drag 
the women accused in this trifling case 
into Court. Thirdly, while I am fully 
of opinion that the trial was illegal, this 
Court will not ordinarily interfere with 
applications against acquittals in view 
of the fact that the Legislature has pro- 
vided a special channel for appeals 
against acquittals being filed. The 
principles on which this Court will 
interfere in exceptional cases by way of 
revision against orders of acquittal, have 
been fully considerei and laid down by 
me elsewhere and it is needless to repeat 
them here. It must suffice to say that 
the present is a case where the com- 
plainant is deserving of not -the slight- 
est sympathy and where it would be an 
abuse of justice to allow him to carry 
his complaint any further in view of bis 
attitxide in the Magistrate’s Court. 

The application is accordingly dis- 
m isse .1 . 

G.P. Application dismissed. 
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HATihlFAX, A. J. C. 

Sadnshio R-io — Applicant. 

V. 

Umaji — Non-applicant. 

Civil Revision No. 71 of 1925. Decided 
on 7th August 1925. from the order of 
the Sub-J., Isb Glass. Chhindwara, D/- 6th 
November 1924. 

Civil P- C.. S. 151 — Other remedies open — 
Power under S. 151 is not to he ii^ed. 

Section 15L of the Civil P.C., makes uo Uw; it 
merely reminds Judges of what they ought to 
know already, that if they find the ordinary 
rales of procedure resulting in iujustioo in any 
ease, whether by the force of circumstanoea or 
through the attempts of a piety to get au un- 
fair advantage out of them, those rules can be 
brokon.bat the Courts are not bound to break 
the rules aiiu i/Oe power under i'^ tr» .h.^ 

used only when there is no ot her reme dy open* 

TP. 212. C. 1. 2J 

G. L. Snhhedar — for Appellant. 

W. H. Pnranik — for Non-applicant. 

Judgment. — Section 151 of the Civil 
Pioced«ire Code makes no law ; it merely 
reminds Judges of what they ought bo 
know already, that if they find the ordi- 
nary niles of procedure resulting in in- 
justice in any case, whether by the force 
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of circumstances or through the attempt?! 
of a party to an unfair advantage of them 
those I'ules can be broken. What the 
ssebion does nob say, perhaps because it 
is even more obvious than what it does 
is that in the circumstances stated the 
Court is bound to break those rules. But 
the circumstances are that such a course 
is “necessary for the ends of justice or to 
prevent abuse of the process of the 
Court,” that is to say, that those ends 
cannot bo attained or that abuse cannot 
be prevented without breaking the rules. 

In this case Shankar Rao, father of 
Sadashio Rao, who called on the lower 
Court to break the ordinary rules o£ 
procedure on his behalf and has now ap- 
plied for revision of that Court's refusal 
to do so, obtained a preliminary decree 
for sale on a mortgage on the 12bh of- 
August 1922. On the 16th of August 
1923 Shankar Rao’s agent admitted in 
Court that the decree bad been com- 
pletely satisfied by a payment of money 
and delivery of grain, and full satisfac- 
tion of the decree was recorded. On the 
22nd of September 1924 Sadashio Rao 
put in an application praying that his 
name might be substituted as decree- 
holder for that of his father, who was 
dead, and that the order recording the 
adjustment of the decree might be set 
aside because it had been obtained by 
fraud on an untrue statement made by 
his father’s agent without his father’s 
knowledge. 

By asking that this should be done 
"under S. 151”, which would be batter 
put by saying "in the exercise of the 
power inherent in the Court which is 
mentioned in S. 151,” the applicant ad- 
mitted that he was asking the Court to 
break the ordiuary rules of procedure 
and take a course forbidden by them. 
Before this could be done he would have 
to show that the injustice he alleged 
could not be prevented in some other 
way which did not involve a breach of 
those rules. It might possibly have 
sulficod if he had shown that there was 
no way within the rules which was not 
unreasonably difficult or costly, but that 
would be the very least condition which 
could justify a grant of his prayer. 

Now it is admitted that he could file a 
suit for the cancellation of the order^ as 
obtained by fraud or apply for a review 
of it, and that ijossibly there are even 
other remedies open to him. Each of 
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these is perhaps a little more costly and 
troublesome than the extraordinary 
remedy for which he asks, but certainly 
cannot be said to be unreasonably so. 
The Court was therefore not only justi' 
fied in refusing to break the rules it ordi- 
narily has to follow, but was bound to 
do so. The application for revision' is 
accordingly rejected. The parties have 
agreed that no order in respect of the 
costs of these proceedings need be passed. 

D.D. Application rejected. 
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Findlay, J. C. 

Gangabai — Appellant. 

V. 

H insidas and anothet — Respondents. 

Second Appeal No. 138 of 1926, Deci- 
ded on 3rd February LJ27, from the judg- 
ment of the Dist. J., Nagpur, D'-llth 
November 1925, in Civil Appeal No. 12-5 
of 1925. 

Fraud Suit to set aside alienation — Plainti ff 
mere figure-head — Ailenor real plaintiff — Relief 
should not he granted. 

• Where in a suit for declaration that a certiin 
alienation is invalid the plaintiff is merely a 
figure-head and the real pUintifi is the alienor 
hiuiself who hts c^uied the suit to b.i instituted 
lor undoing his own act. no declaratory decree 
should be passed : ,1. I. R. 1925 Lah. 24 Foil. 

[P. 213, C. 1. 2] 

S. K. Barlinge — for ^PPeHaut. 

S. R. Mangrulker — for Respondents. 

Judgment. — The only question in this 
■case is as to the applicability of the 
principle laid down in Dad v. Gal (1). 
In that case two brothers had effected 
eales of the land. The minor son of one 
lof the vendors brought declaratory suits 
Icontesting the alienation. Beth the 
'lower Courts held that the suits were 
collusive and were brought at the In- 
stance of the vendors who had been 
financing the litigation. The appellate 
Gourt — that of the District Judge — unlike 
the first Court, held that there had been 
no necessity for the alienations and re- 
manded the case for a decision on the 
question of improvements. Meanwhile, 
on second appeal by Defendant 1 to 
the High Court, Martineau and Moti 
(Sagar, JJ., held .that as the minor in 
each of the suits was merely a figure- 

(UT. I. R.'l925 Lah. 24“^5 Lah7^ ~ 


head and fcbe real plaintiff was the ali- 
enor himseli, who had caused the suit to 
be instituted for the purpose of undoing 
his own act, no declaratory decree could 
be granted. 

The Judge of the first Court in this 
case gave a definite finding that the pre- 
sent litigation had bean started by the 
second defendant through the instru- 
mentality of tba plaintiff ; that the 
whole suit was collusive and that the 
Defendant No. 2. was at the back of the 
litigation ; and found also that oven 
copies of Exhibits like P. 2 had been ap- 
plied for by Defendant 2 and not by 
plaintiff and that important documents 
produced by plaintiff must have come 
h’om Defendant 2’s pussession. Even in 
Court, Defendant 2 hid bean instructing 
the ploider of the plaintiff : (cf. note on 
the deposition of Abmaram, D. W. 2). 
From these facts the first Court drew a 
highly justifiable inference of collusion 
between plaintiff and Defendant 2 and 
held that the suib, in effect, was one by 
Defendant 2 for undoing the results of 
his own action. The Judge of the lower 
appellate Court reversed the judgment 
of the Subordinate Judge on the sole 
ground that as the present plaintiff was 
a major, he could not be said to be a 
mere figure-head and, in his opinion, 
there was no reason why he should be 
deprived of his right to obtain the decla- 
ration he desired merely because Defen- 
dant 2 was “helping” him in the suit. 

It is true that there was no specific 
pleading on the question of collusion, 
but, nevertheless, the evidence in the 
case did give rise to that <iuo3tion and it 
was duly considered by the Judge of the 
first Court. Moreover the District Judge 
has in his appellate judgment, clearly 
accepted the findings of fact arrived at 
by the first Court and has merely differed 
on the legal question whether the majo- 
rity of the plaintiff makes any essential 
difference and suffices Lo take the case out 
-of. the purview of the obviously sound 
priuciplo laid clown in v. (l) 

<luotod above. Evidence having been 
duly recorded and adjudicate. I upon on 
the (luestion of collusion, it seems to me 
that wo must accept the evidence as 
fo md and, for my own part, I can see no 
reason why the principle laid down in 
the said case should nob apply propria 
vigore in the present one also. Even al- 
though it is proved that the plaintiff 
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respondent bad just attained majority 
shortly before the present suit was filed, 
the question involved is. in reality, one of 
fact. Was this suit, in reality, brought 
at the instance of the present plaintiff in 
his own interests or, on the other band, 
is the plaintiff, in reality, only a figure* 
head, in a suit of which the second de* 
fendant is, in reality, responsible, his 
motive being to obtain a declaratory 
decree, which will have the effect of un- 
doing his previous act ? . On the findings 
of fact of the lower Courts and on the 
evidence on record I have not the slight- 
est hesitation in holding that the latter 
proposition is true of the present case, 
and. from this point of view, it seems to 
me that the principle laid down in the 
Lahore decision quoted can properly and 
reasonably be applied here aUo. It may 
bo urged that it is contrary to equity 
and good conscience that the present 
plaintiff should thus be deprived of a 
remedy which he might otherwise have 
successfully used : but were be granted 
this relief, there would, in effect, be the 
greatest abuse of justice because it is only 
reasonable to believe that the real person 
who would derive benefit from the de- 
claratory decree would ultimately be the 
Defendant Ko. 2 himself. Even from 
this equitable point of view, therefore, 
apart from the more strictly legal one, it 
saems to me only proper that the plain- 
tiff should fail in his present suit. 

The judgment and decree of the lower 
appellate Court arc accordingly reversed 
and the plaintiff’s suit is dismissed. The 
plaintiff must bear the defendant appel- 
lant's costs in all three Courts, while 
Defendant 2 will boar his own costs 
throughout. 

D.D. Decree reversed. 
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KiNKflEDE, A. J. 0. 

Janardhan Kashinath Kasar — Defen- 
dant — Appellant. 

V. 

Janardhan Vishwanath Shastri and 
others — Plaintiff and Defendants — Res- 
pondents. 

First Appeal No. lo-B of 1926, De- 
cided on 12tb February 1927, from the 
decree of the 1st Cl. Sub-J., Amraoti, 
D/- 23rd D jcombar 1925, in Civil Suit 
No. 34 of 1921. 
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Evidence Act, S. 65 — Deed of relinquishment 
requiring registration not registered — Secondary 
evidence of the document is not admissible—' 
Registration Act, S. 49. 

The admitted ezistoace of an unregistered 
written deed of relinquishment of. one’s interest 
requiring registration precludes the proof of the 
fact of the relinquishment by any secondary evi- 
dence as the primary evidence is itself iaadmisr 
sible under S. 49, Bagistratioa Ast : 83 Cal. 61Sv 
Ref. to. [P.215, 0. 11 

(6) Siniu Law — Joint family — Relinquish* 
ment by a tmmber of his interest found to be In- 
valid — The membsr continues to be joint owner. 

Where a reUnquishmant by a member of a 
joint Hindu family is found to bs invalid, the 
member continues to be the joint ownsr of the 
family property. He oannot be treated as dead 
in the eye ofthe law : 6 Bom. L, R. 925 and 14 N. 
L. R. 5G Rif. to CP. 215, O. 1} 

{c) Equity — No equity arises In favour op 
transferee without value. 

There are no equities in favoar of an alienee 
taking under a voluntary settlement as there ara 
in favour of transferees for valuable oonsidera- 
tibn. Th^ creation of a trust in favour of deity 
cannot be treated as one on an equal footing, 
with a transfer for valuable consideration as the 
securing of merit by dedication of property to the 
service of God cannot be treated us (orrning good 
valuable consideration. [P. 215, U. 4] 

(d) Contract Act, S, 196 — Thing void ab initio 
cannot be ra'.lfiei. 

No amount of ratification oaa validate a thing 
which is void ab initio. [P. 215, 0. 2^ 

A. V. Khare aud W. R. Pendharkar^ 
for Appallaut. 

Atmaram Bhagioant, W. B. Paranik 
aud jS. a. Ghadgay — for Respondeat, 

Judgment. — The success of this first 
appeal depends upon the question whe- 
ther the 'trust created by Ragho Shastri 
was void or voidable. The trust is in the 
nature of a gift of the entire family pro- 
perty to the family deity with a right 
of management vested in a body of trus* 
tees all strangers to the family is beyond 
dispute. It could not be regarded as a 
family settlemoot for the simple reason 
that the same doss not purport to make 
any provision for the author of the trust 
or for the matter of that, for* the plaintiff- 
respondent. The validity or otherwise 
of the trust is made by the defendants to 
rest upon the disputed fact of a relin- 
quishment of his interest by the present 
plaintiff as per writing dated 6-5-l9l8v 
which is not produced in original in the 
case. That writing is both unstamped and 
unregistered and as such it is inadmissi- 
ble in evidence for thojiurpose for wbiob 
registration is necessary, under S. 49 of 
the Registration Act, The admitted 
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existence of a writing precludes the proof 
of the fact of the relinquishment by any 
secondary evidence as the primary evi- 
dence is itself inadmissible. Had the 
defendant's case been that the release was 
byparol the matter would have been differ* 
ent cf. Imam AH v. Baij Nath Ram 
Saheh (1). The position therefore is that 
the defendants cannot legally prove the 
alleged relinquishment of his interest by 
the plaintiff. So that in the eys of the law 
the plaintiff in spite of the so-called at- 
tempt at relinquishment continued to be 
the joint owner of the property of the 
family of which he was an undivided 
coparcener along with Bagho Shastri, and 
he could not be treated as dead on the 
analogy of the release referred to in 
Wasantrao y.-Anandrao (2), quoted with 
approval in V inayak v. Laxman (3). 

The result therefore -is that Bagho 
Shastri was not competent to make a 
voluntary settlement by way of trust in 
favour of the deity so as to bind the plain- 
tiff. The transaction was a nullity and 
the estate remained wholly unaffected by 
it, as the learned J. G. pointed out in the 
aforesaid case at p. 60. C. also Sabha 
Ram Tell v. hlakdu (4). There are do 
equities in favour of an alienee taking 
under a voluntary settlement as there 
arc in favour of transferees for valuable 
consideration. I am not prepared to ac- 
cept the contention of the appellant’s 
pleader that the creation of the trust in 
dispute must he treated as one on an 
equal footing with a transfer for valuable 
consideration as the securing of merit by 
dedication of property to the service of 
God must also be treated as forming 
good valuable consideration though it 
cannot be measured in coin. If this 
argument were to prevail then even a 
gift will have to be treated as one with 
valuable consideration, which on the 
face of it is unsound. The only legiti- 
mate conclusion therefore is that ^tho 
trust created by Defendant No. 1 
Bagho Shastri was invalid -or void ab 
initio and of no effect and did nob in any 
way affect the plaintiff’s interest. The 
dedication by Bagho Shastri. as also the 
so-called rolinguishment by the plaintiff 
being thus of no avail, the plaintiff’s 

(1) [190G] 33 Cal. 613=3 C. L. J. :67G=10~C. 

(2) [1904J G Bora. L. R. 925. 

(3> [1918] U N. L. R. 50= U I. C. 51. 

(4) [1899] 12 C. P. L. R. 63. 


right of survivorship clothed him with 
full owenership of the entire property as 
soon as Defendant No. 1 Bagho Shastri 
relinquished the world and entered th.e 
order of Sanyasi on 1-9-1918. 

The plaintiff repudiated the trust scon 
after in December 1918 and thus made 
his own determination to treat it as null 
and void clear and manifested it and 
actually communicated it to the opposite 
party by the service of notices on the so- 
called ‘trustees. His subsequent treat- 
ment of the persons who professed to act 
as trustees, as such trusteees, or for tlie 
matter of that his admission that they 
were trustees of the endowment does 
nob improve their position in view of the 
fact that the trust was void and in- 
operative. If the trust had been voidable 
the subsequent conduct and dealings on 
plaintiff’s part would have precluded him 
frbm repudiating it. But no amount of 
ratification can validate a thing, which 
is void ab initio. No question of estoppel 
or acquiescence in a void transaction can 
therefore arise in this case. 

The result is that the lower Court’s 
decree passed in plaintiff’s favour must 
stand. The appeal therefore fails and is 
dismissed with costs. 

As regards the plaintiff’s cross-objec- 
tion in respect of the mesne profits pay- 
able by defendants to plaintiff for the 
three years prior to the suit, I bold that 
plaintiff Is entitled to the same on tlio 
view that tho trust is void and plaintill’s 
acquiescence in it does not preclude him 
from assorting his rights as owner as 
against parsons who are trespassers. As 
the Court bolo.v has directed enquiry as 
to profits from date of suit, it is hereljy 
directed to also enquire into the past pro- 
fits for three years prior to the suit and 
pass a decree for tho same minus Bs. -100 
already received by the plaintiff as per 
receipts Exs. D-1 and D-2 against tho 
defendants as required by law. Tho 
cross-objection thus succeeds with co*ts. 

G-D- Appeal (Hs>nisse<l. 

Cross-objection allowed. 
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Findlay, J. G. 

Bcib'iutmil — Daei’ee-boldeu — Appal* 
lant. 

V. 

Madkoji and others — Dafendanfcs — Res- 
pondents* 

Sacond Appeal No. 5t0 of 1925, Deci- 
ded on I7fcb iSIaroh 1927, from the order 
of the Disb. J., Bhandara, D>' 17fch 
August 1925, in Oivil Appeal No. 28 of 
1925. 

Execution — Decree binding— Mortgage decree 
directing sale of certain properly — -Objection a$ 
to its saleability cannot be taken In execution. 

It is, uo doubt, trua tUxt a judgoieub-debtoT 
may, in certaiu cases, offer objection to the effect 
that certain property of his is not saleable in 
the case of a money decree, and such objection 
may. in certain circu ustances, be urged even 
after the confirmation of the sale. The case af 
a mortgage decree is. -however, different. An 
attack oa such a mortgage decree to the effect 
that property ordered to be sold by it is nob 
legally saleable, is, in reality, an attack upon 
the validity of the decre;. The executing Court 
is bound to assume in this coonesion that the 
decree has been made with jurisdiction- and to 
allow an e'cscuting Cjurt to hold that property 
specifically ordered to be sold by it was. in 
reality, not Sale ible, wonli amonnt to rendering 
the said decree so far a nullity. [P 216, C 2J 

M. R. Bobde — for Appellanh. 

W. B. Pendharkar — for Raspondenba. 

Judgment. — The facts of bhia case 
ara somewhat peculiar. In Civil Suit 
No. 105 of 1922, the appellant decrea- 
hoider (Setii Bhabutmal) obtained against 
the defendants final deoroe for sale in 
the mortgage suit. The property con- 
cerned included four fields and the decree 
specifically ordered that the future crops 
of these Gelds should be sold until satis- 
faction of the mortgage debt. On 
16-1-1925 the decree- bolder applied for 
sale of the crop of the year 1922. The 
Judge of the executing Court held that 
a mortgage of future crops was tant- 
amount to an agreement to assign the 
crops when they came into existence and 
he was of opinion that by virtue of the 
mere agreement the decree- holder could 
not jjrocee 1 against the crops in the 
absence of any personal decree having 
been j)ass 0 j against the judgmenb- 
dolibors. lie accordingly rejected the 
oxectition application. 

The dccreo-holdor appealed to the 
Court of the District Judge, Bhandara, 
who was of opinion, relying on Raghu- 


natk Rao v. Moti (l), that a mortgage' of 
future crops was only of the nature of 
an agreement to mortgage such crops 
hereafter when the property comes into 
existence. As the decree did not direct 
the sale of any particular crops then in 
existence and was, in effect, a mere 
transcript of the relief claimed in *ihe 
plaint, the Judge of the lower appellate 
Court was of opinion that the decree was 
a nullity in this connexion. 

On behalf of the present applicant it 
has been urged that rightly or wrongly 
the decree ordered the sale of future 
crops, that these crops are now in exis- 
tence and that the decree, therefore, 
must be executed in its entirety. In 
this connexion reliance has been placed 
on the decisions in Parkhit v. Chamra 
(2), Bahore Bank v. Qhulam Jilani (3), 
Amrit Bal Seal v. Jagat Chandra Tkakur 
(4) and Beharisingh v. N atoalsingh (5). 

For my own part, I am of opinion 
that the position of the appellant in this 
connexion is correct. It is, no doubt, 
true that a judgment-debtor may, in 
certain cases, offer objection to the effect 
that certain property of his is not sale- 
able in the case of a money decree, and 
such objection may, in certain circum- 
stances, be urged even after the con- 
firmation of sale. The case of a mort- 
gage decree is, however, in my opinion 
different. An attack on such a mort- 
gage decree to the effect that property 
ordered to be sold by it is not legally 
saleable, is, in reality, an attack upon 
the validity of the decree. The execu- 
ting Court was, in my opinion, bound to 
assume in this connexion that the decree 
had been made with jurisdiction and to 
allow an executing Court to hold that 
I>rop0rty speci fically ordered to be sold 

by it was, in reality, nob saleable, would, 
in my opinion, amount to rendering tbe 
said decree so far a nullity. 

It is true that the property in QJ®®' 
tion was nob in existence on tbe date 
of the decree, but it is in existence 
and is presumably ascertainable. 1“ 
may be true that, in view of equity, a 
mortgage of future crops only amounts 
to an agreement to assign them when 
they came into existence . In the pro 

(L) [1S97] 10 O, P. L. R. «?. 

(2| [1002] 15 C. P. Ij. R. 131. 

(31 A. I. R. 1024 Lah. 448=s6 Lah. 54, 

(4) A. I. R. 192() Patua 202 — 4 Patna 696. 

(oj A. I. R. 1924 Nag. 81 = 20 N. L, R. 24. 
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sent case, however, this aspect of the 
matter does not arise, because we have 
a definite decree that as soon as these 
crops bad come into existence, they shall 
be sold in pursuance of the decree which 
founded on the terms of the mortgage. 
In the cirocunstances of the present case, 
therefore, it does not seem to me pos- 
sible to go behind the terms of the decree 
and it is unnecessary to discuss at length 
the question of the legality or otherwise 
of a mortgage of future crops. 

The order of the appellate Court, dated 
13-8*1925, as well as that of the executing 
Court, dated 28*2-1925, are accordingly 
reversed and the case is remanded to 
the Court of the Subordinate Judge, 
second class, Balaghat, for disposal of 
the application for execution, dated 
16-1-1925, on the merits in accordance 
with the above remarks. The respon- 
dents must bear the appellant’s costs in 
this and in the lower appellate Court. 
Costs in the first Court will abide the 
result. 

D.D. Order reversed. 
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Findlay, J. C. 

Balaji Sao and others — Plaintiffs — 
Appellants. 

v. 

Anand Prasad — Defendant — ResiJon- 
dont. 

Appeal No. 1 of 1926, Decided on 46h 
March 1927, from the appellate decree 
of the Addl. Dist. J., Balaghat, D - 13th 
November 1925. 

Co-operative Societies Act, S. 44 — Land Tie- 
venue Act, S. l-.'8 — A'/rtciilturisl‘^ house Is not 
exempt from sale for debts due to the Society. 

Under S, 44, Co-oper.itivo Societies Acb. read 
with S. li-*, LiqJ Rjveuae A'se. an agricuituri&t's 
house as such is uot exempt from sale for the 
recovery of debt du.‘ from him to the Society. 

CD 218 C 2] 

(b) Co-operative Societies Act. S. i2~~Civll 
suit against purchaser for declaration that 
property sold was not liable to be sold is not 
barred. 

A civil suit by a tnembor of the Society 
against the purchaser lor declaration that the 
property attached and sold for debt due from 
him Was not liable to be sold is not barred by 
b. 42 : 44 Bom. 5S2 and 17 C. P. L. It. 40. Ref. 

[P 219 C 1] 
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(c) Prolincial Insolvency Act, S. 23 — Suit for 
declaration that certain property is exempt from 
sale is not barred, 

A suit for declaration by plaintiS that bis 
property is not liable to attachment and sile 
under S. 44 Co-operative Societies Act, is not 
hatred by S. 28, by reason ol his being adjudged 
an insolvent before tbe filing of the suit. 

Cr 219 C 2] 

M. R. Bobde — for Appellants. 

P. C. Butt and P'’. B. Kale — for Res- 
pondent. 

Judgment. — The plaintiffs, Balajisao 
Umrisao and Goresao, sued tbe liquida- 
tor, Hatta Kasari Society, Balaghat, and 
Anand Prasad, the present respondent, 
in the Court of the Subordinate Judge. 
2nd Class, Balagh?.t, under tbe following 
circumstances. The plaintiffs claimed a 
declaration that the house and kothas 
specified in tbo plaint were exempt from 
attachment and sale and that tlie present 
respondent had not acquired any interest 
in them by virtue of his auction-pur- 
chase. The plaintiffs were members of 
the Ilatta Nasari Society and were in* 
debted as such to it to the extent of some 
Rs. 10,000. The society went into li- 
quidation and tbe amount was ordered 
by the Registrar, Co-operative Societies, 
to be realized as arrears of land revenue. 
The first defendant, as a liquidator of 
the Society, accordingly attached the 
property through the revenue Court and 
had it sold by auction ; it was purchased 
by the present respondent for Rs. 25^ 
The plaintiff's case was that the subjects 
in question were exempt from attachment 
as being used for agricultural purposes 
under S. 60 (c) of the Civil P. C. 

Defendant 1 denied that the property 
in question was used for agricultural 
purposes. He further pleaded that even if 
it was So used, it was not exempt from 
attachment and sale as this was effected 
under S. L2y of the Land Revenue Act. 
A further ]ilea was offered that the 
Hatta Kasari Society had been brought 
under dissolution and liquidation under 

bs. J9 and -12 of the Co-o[)erative Societies 

Act and that, tliis being a matter con- 
nected with .such dissolution and liqui- 
dation, no separate civil suit of the ]u-e- 
seiit kind was tunable. The present 
appellant as Defendant 2 adopted the 
same jiosition. 

On these and other pleas raised by the 
parties the Subordinate Judge gave the 
following findings ; 

(a) That the house and kothas in suit 
were used for agricultural purposes ; 
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(b) that these aubjects were exempt recovery, we find in 01s. (f) and (g) there- 
from attachment and sale ; of that the 


(c) that S. 42 of the Co-operative 
Societies Act did nob bar the present 
suit ; and 

(d) that, in spite of the fact that the 
plaintiffs had beed adjndioated insolvents 
before bringing this suit, they were en- 
titled to maintain it. 

On these findings, the Subordinate 
Judge granted a decree declaring that 
the present appellants’ bouse and kotbas 
were exempt from attachment and sale 
and that the present respondent had not 
acquired any interest therein by reason 
of his auction-purchase. 

The first defendant was, I may say, 
given up by the plaintiffs at an early 
stage of the litigation and we are no 
longer concerned with him. 

The Defendant 2, Anand P/asad, ap- 
pealed to the Court of the Additional 
District Judge, Balaghab. The Addi- 
tional District Judge declined to disturb 
the finding of the first Court to the 
effect that the house and kothas were 
bona fide those of an agriculturist. He, 
however, held on other points that S. 128 
of the Land Kevenue Act was concerned 
with questions of procedure only and 
that the property in suit was not exempt 
frum attachment as being that of an 
agriculturist- He further held that the 
presout suit related to a matter connected 
with the dissolution of the Co-operative 
Society and was accordingly barred under 
S. 42 of the Act. The Judge of the lower 
appellate Court again held that the suit 
was untenable having regard to S. 28 of 
the Provincial Insolvency Act. On these 
findings, the plaintiffs’ suit was dismissed 
and they have now come up here on 
second appeal. 

I, therefore, start the present appeal 
from the basis that the house and kothas 
in suit wore bona fide those of an agri- 
culturist, and the first question for 
decision is whether in the particular 
circumstances of this case, these were, or 
wore not, exempt from attachment. Under 
S. 41 of the Co-operative Societies Act 
(2 of 1912} the debt we are concerned 
with lioro was recoverable in the same 
ujaiiijor as arrears of land revenue' 
Turning, therefore, to S. 128, Land He- 
vonuo Act, wo find tlierein laid down the 
various procossos by which such arrears 
oau bo rucovured. As to the method of 


estate, mabal or land, or tbe share or land of 
any oo-sharer who has not paid tbe portion of 
the land reveoue which, as between him and the 
other co-sharers, is payable by him ; 

as well as any 

immovable property belonging to the defaulter 
other than the land in respect 'of which tbe 
arrear has accrued. 

can be sold in order to recover tbe 
arrears. Originally, tbe four processes 
mentioned in CIs. (d), (e), (f) and (g) of 
S. 128 could not be enforced without tbe 
previous sanction of tbe Financial Com- 
missioner. By tbe Central Provinces 
Land Kevenue (amendment) Act, 1923, 
this provision, which is contained in 
proviso (iii) to the section was modified 
so as to make tbe previous sanction of 
tbe Financial Commissioner only neces- 
sary in respect of the method of recovery 
specified in Cl. (e), viz., the annul- 
ment of the settlement of tbe estate, 
mahal or land in respect of which the 
arrear has accrued, and tbe taking of such 
estate, mahal or land under direct 
management. 

Tbe purchase of the property in ques- 
tion by Anand Prasad was made on tbe 
19th September 1924, so that no question 
of the sanction of the Financial Commis- 
sioner necessarily, in reality, could arise in 
this connexion. The argument, however, 
offered on behalf of the present appel- 
ants is that, in view of S. 131, sub-S. (2), 
Land Kevenue Act, the house and kotbas 
concerned were necessarily exempt from 
attachment. The said provision reads as 
follows : 

Abtachments of immovable property under 
S. 128 shall be made, as nearly as may be. 
according to the law for the time being in force 
for the attachment of such property under the 
decree of a civil Court. 

Keadiug S. 44 of tbe Co-operative 
Societies Act with S. 128 of thu Land 
Revenue Act, it seems to me perfectly 
clear that the Legislature never intended 
that an agriculturist’s house as such 
should be. exempt. The only incidents 
of an agriculturist, which are exenapt 
from attachment and sale under S. 128, 
are his implements of husbandry and 
certain cattle and seed. The present ia 
an instance of legislation of reference 
and a very clear and substantive provi’ 
sion as to what may be sold or may not 
is contained in S. 128. Kqually obviously* 
under that provision, the house of a® 
agriculturist is not exempt from sale- 
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The attempt to invoke the aid of S. 60 
of the Civil P. O., with the help of S. 131 
of the Land Revenue Act, seems to me to 
have no sound basis. Section 131(2) is 
obviously not concerned with the pro- 
perties which may be attached. What 
it does lay down is that in the case of 
whatever attachments of immovable 
pi'operty can be made under S. 128 
such attachment shall, as nearly as may 
be. be conducted in accordance with the 
law applicable to attachment and sale 
by the ordinary civil Courts. Even if 
there were any flaw in the procedure 
as regards the method in which the 
attachment and sale was carried out, the 
remedy of the t laiatitfs'appellants was 
by way of appt<*i in the revenue Courts : 
cf. S. 33 of the Lind Rsvenue Act. I 
find myself, therefore, in full agreement 
with the Additional District Judge in 
bis conclusion that the property in ques* 
tioD was not exempt from attachment in 
the circumstances of the present case. 
This of itself necessarily disposes of the 
plaintiffs’ appeal, but, nevertheless, I 
proceed to give my decision on the re* 
maining points raised therein. 

On the question whether the present 
suit was barred, having regard to the 
provisions contained in S. 42. sub*S.(6), 
Co-opej-abivc Societies Act, I find myself 
io disagreement with the Additional 
Disbridt Judge. The point is in reality, 
only of academic interest in view of the 
finding I have given above on the main 
question involve!. If wo cm assume for 
a moment that the revenue authorities 
had acted ultra vires and had attached 
and sold the property which was not 
liable to be sold, 1 do not think that the 
present suit would have been barred, 
inasmuch as it is now merely a suit 
against the auction-purchaser (and nob 
against the liquidator) for a declaration 
that no title has passed to the auction- 
purchaser under the sale. The suit, in 
its present form, does nob seem to me to 
be a matter falling under S. 42 of the Co- 
operative Societies Act and only by a 
process of very strained reasoning, could 
the matter we are concerned with be 
said to be a matter connected with the 
dissolution of a registered society under 
the said Act. If the liquidator’s act or 
order was clearly ultra vires, i. e., was 
outside the powers conferred on him by 
law as a liquidator, than obviously the 
civil Court can intervene, and if the 
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plaintiffs-appcllants had succeeded in 
establishing that the property attached 
and sold'was not liable under the law ap' 
piicable to be so attached and sold, they 
would have been entitled to succeed in 
the present suit : cf. Ganpat Ramrao v. 
Krisknadas Padmanabh (l) and Chamru 
Sao Baiiia v. Tulsidin Singh (2). 

There remains the question whether, 
the present suit was barred under S. 28' 
of the Provincial Insolvency Act. The! 
prresent appellants were admittedly! 
adjudicated insolvents before the filingj 
of the present suit. If, however, thej 
property in this suit had been held to ' 
have been exempt from attachment either 
under the Code of Civil Procedure or any 
other enactment applicable, such pro- 
perty would nob have vested in the 
receiver or in the Court having regard to 
the provision contained in sub'S. (5) of 
S. 28, Provincial Insolvency Act. I di8-\ 
agree, therefore, with the view taken by| 
the lower appellate Court, a view whichi' 
seems to have ignored this parbicularj 
provision contained in S. 22, and I am of| 
opinion that the suit, on the allegations! 
made in the plaint, did lie and was > 
maintainable. 

The finding, however, that the house 
and kotbas in suit were attachable and 
liable to be sold, necessarily governs this 
appeal which is dismissed. The appel- 
lants must bear the respondent’s costs. 
C^sts in the lower Courts as already 
ordered. 

G-B. Appea-l disinissed, 

U) Liyiyj i4 Bjm. 5aV— j7 i. C. 4.23 =22 Bjm " 
L. R. 732. 

(2) [1904] 17 C. P. L. R. 49. 
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Findlay, J. C. 

LaxmikaiU and others — Defendants — 
Applicants. 

v. 

Govi7idrao and others — Plaintiff and< 
Defendants — Non- Applicants. 

Misc. Judical Application No. 57 of 
1926, Decided on 14th February 1927, 
for transfer of Suit No. 13 of 1926, pend- 
ing in the Addl. Dist. J., Nagpur’s Court, 
to Bhandara Dist. J’s Court. 

Civil P . C., S. 24 — Transfet — Convenience of* 
parties is the basis of statutory jurisdiction. 

In ordering trunsfoc . of a cass tho conveni- 
ence of tho patties is not merely a relevant but 
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-also a material cooeideratioD, aod, ia eSect, the 
conveoience of 'the parties is at tbe basis of all 
■the arrangemeot for statutory jurisdiction on 
the civil side : A. I. R. 1922 All. 65, Foil. 

[P. 220 C. 2] 

Where in a partition suit the greater part of 
of tbo property is situated in B district : 

Held : that this is a reason why it should be 
advantageous to both parties alike to have the 
suit tried in that district. The mere fact that 
the majority of the individual parties reside 
there, is not a very weighty consideration in 
•favour oi the transfer. That a party has engaged 
a counsel with heavy fees is a circumstance to 
ibe considered when ordering transfer of a case. 

[P. 220 C. 2, P. 221 C. 1] 

S. R. Mangrulkar and M. R. Paihak — 
Tior Applicants. 

M. R. Bobde and M. R. Indurkaj — for 
JNon’Applicants. 

Ord er. — This is an application for 
‘transfer of suit No. 13 of 1926 pending 
■in the Court of the Additional District 
Judge, Nagpur, to the Court of the Dis- 
trict Judge, Bbandara. The suit is one 
for partition and possession of moveable 
and immovable property of over three lacs 
in value, and, still at a preliminary stage. 
The present application was admittedly 
■filed before the date of first hearing had 
come on in the lower Court. The 
•grounds of the application are as fol- 
•lows : 

In the first place, by much the greater part 
■of the property couceraed is situated in 'the 
Bhandura District, the only property situated iu 
"Nagpur, being a family bouse worth Rp. 15,000 
aud a small malik makbuza plot. 

Secondly, the plaintiff and the mijority cf the 
'defendants arc residents of Bbandara. 

Thirdly, it is alleged that, in coi nexion with 
the matters which are at issue in this case, the 
groat majority of the witnesses will hail from 
Bbandara and it would be more convenient for 
the suit to be tried there. Uude> S. 17 of the 
Civil P. C. it is obviuus that the suit can be 
tried either in Bbandara or iu Nagpur. On be- 
half of the applicants it is urged that the balance 
of convenience is in favour of the suit being 
tried at Bbandara and that less expense to both 
parties alike would occur were this ordered, and 
I have been referred to the decisions iu Jotendrof 
jianlli Mif/cr v. ItaJ Kristo Miller (1), Mohablr 
Jiahtnati v. J/ani .ILdur Rahim (2). and lyiayat 
Vllnh Khan v. Nisar Ahmed Khan (3), in this 
connexion as being instances where a High 
Co\irt, on the grounds of the balance of cou- 
ven ienco .and ex peditious disposal ordered trans- 
fer of the suit. 

On behalf of the non-applicanta it 
jias l)een urged that no extraordinary 
ground for the transfer exists in the 
present instance. Where more than one 
forum is iiossiblo, it has boon suggested 

”(T) [IHS'J] 16 Cnh ? 71 ; 

( 2 ) A. I. H. 1021 Cal. 210=48 Cal. 53. 

A. 1. U. 102-2 All. 65=44 All. 278. 


that the plaintiff’s choice should be the 
dominant one. Apart from this, it has 
been urged that the balance of con* 
venienco is in favour of the suit pro- 
ceeding in Nagpur. The plaintiff has 
engaged counsel in Nagpur and a sub- 
stantial amount of fees has been paid 
here. It has also been suggested that 
Nagpur is connected, not only by rail, 
bub by a regular motor service with 
Bbandara, and that, in those circum- 
stances the Bbandara witnesses will 
suffer no material hardship in having to 
come to Nagpur. This consideration 
seems to me to cut both ways. If means 
of communication are easy and frequent 
between the two places, there ought to 
be no peculiar difficulty in the plaintiff 
being able to arrange for the counsel he 
has engaged in Nagpur to come to 
Bbandara. 

It certainly seems to me in the pre- 
sent case, therefore, that the balance of 
convenience is in favour of the present 
suit being tried at Bbandara. I am 
aware of the decision of Knox, J., in 
Madho Prasad V. Moti Chand -(4), that 
the mere convenience of the parties is 
not a good reason for such a transfer as 
I am asked to make, when the plaintiff, 
who, within the limits allowed by the 
Code of Civil Procedure, has a right to 
select the forum, objects to the transfer. 
For my own part, with all due deference, 
I prefer to follow tbo view taken by the 
Bench in Inayal Ullah Khan v. Nisar 
Ahmad Khan (3), quoted above- The 
convenience of the parties in a case like 
the present seems to me not merely *a 
relevant, but also a material considera- 
tion, and in effect the convenience of 
the parties is at the basis of all the 
arrangement for statutory jurisdiction on 
tbe civil side. In tbe present instance 
tbe fact that the greater part of prp" 
perty is situated in tbe Bhandra DiS' 
trict. is also, in my opinion, a reason 
why it should be advantageous to been 
parties alike to have the suit tried id 
that district. The mere fact that the 
majority of the individual parties reside 
there, is, in my opinion, not a very 
weighty consideration in favour of the 
transfer. On the other band, practically 
the only veal and valid objectiou to the 
transfer is tlio fact that the plaintiff has 
already engaged counsel in Nagp^ 

“(41 [i'JlU] 41 All. 3dl=.50 I. O. 363 = 17 A- 
J. 371. 



Mt. Nakhi Gond V. Emperor (Haliifax, A. J. C.) Nagpur 221' 


1927 

There is no material on which it is 
possible to estimate the fees that 
have already been paid by the plaintiff 
to the counsel, but as, for the above 
reasons, I am of opinion that the 
suit should be tranfevred to Bhandara 
for trial. I think the plaintiff should 
receive some compensation in respect of 
any fees he may have paid in this con- 
nexion. I have no definite material on 
which bo calculate these fees, but I am 
of opinion that, in the circumstances of 
the case, a sum of Bs. 300 would be a 
suitable sum. I accordingly order trans- 
fer of Suit No. 13 of 1926 from the Court 
of the Additional District Judge, Nag- 
pur, to the Court of the District Judge, 
Bhandara. This order is subject to the 
previous payment by the present appli- 
cants to the non-applicant No. 1 
(plaintiff) of Rs. 300 on account of costs 
as above mentioned. The costs of this 
application will be borne by the parties 
concerned. 

D.i>« Case transferred. 
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Hallifax, a. J. C. 

Afi. Nanhi Gond — Accused — Ap- 
pellant. 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 218 of 1926, De- 
cided on 30th November 1926, from the 
judgment of the S. J., Hoshangabad, 
D/- 16th September 1926, in Sessions 
Trial No. 11 of 1926. 

Criminal Trial— Punishment should be the 
least that will prevent repetition of crime by 
offender and will deter others. 

The causing of merely retributive harm, whe- 
ther by the community or the iudividual ia 
itself a crime. Punishment is iu itself au evil, 
justified only by its prevantiou of greater evil,’ 
that is by its effects in deterring the offender 
from a repetition of the oflenco and in deterring 
others, by his example, from the commission of 
it. In each case also it must obviously be the 
least that will produce both these effects. 

CP 221 C 2] 

Judgment.— The appellant is a Gond 
widow, whose present age is recorded as 
fifty-five. She entered a detached house 
in a village in the late afternoon, by 
pulling o(l the padlock, which was ap- 
parently flimsy, and took ‘some wheat 
from grain* bin inside and wrapped it up 
in a couple of rags that wore there. The 


value of the grain, is two rupees and that 
of the rags a few annas only. The 
owner of the house returned while she 
was still inside and caught her. For 
this, mainly on account of her previous 
history, she has been sentenced to rigor- 
ous imprisonment for three years. 

After recording a conviction on the' 
plea of guilty, the learned Sessions Judge 
said in bis judgment that under Cl. (b)' 
of S. 310 of the Criminal P. C., he re- 
frained from trying the charge of the- 
previous convictions ; he nevertheless 
proceeded at once to try it. Further,, 
after finding all the alleged convictions 
proved, on Nanhi’s own admission, he- 
repeated that he declined to proceed, 
against her on the charge of the previous 
convictions, and then proceeded to pro- 
ceed against her on it, to the extent oi 
passing a sentence of rigorous imprison- 
ment for three years for an offence for 
which she would not otherwise have- 
been sent to jail at all, but released 
under S. 562 of the Criminal P. C. 

Nanhi has been already sentenced to 
rigorous imprisonment four times, always 
under S. 451 of the Indian Penal Code. 
The first sentence in April 1898 was of 
nine months, the next in August 1901 o£ 
two years, the third in April 1904 of four 
years, an! the last in April 1910 of seven 
years. To the last sentence was added 
an order that she should report herselE 
to the police for throe years after her 
release under S. 565 of the Criminal 
P. G., a salutary provision which the- 
learned Judge soenns to have forgotten in 
this case, though the order is almost cer- 
tainly the cause of the long interval bet- 
ween Nanhi’s last release from jail ajid 
her present return to it. 

The learned Judge has remarked that 

m this case sentence should not be retri- 
butive. The words clearly are misused, 
for otherwise- they indicate that, in his 
opinion, sentences should be so in some 
case?. The causing of merely retributive 
harm, whathor by the community or 
the indiyidual. is itself a crime. Punish- 
ment is in itself an evil, justified only by' 
its prevention of greater evil, that is byi 
Its effoct-s in deterring the oll'eader froin- 
a repetition of the offence and in' 
deterring others, by his example, from' 
the commission of it. In each case also' 
It must obviously be the least that will! 
produce both these effects. 
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In this case the secondary effect, that 
of deterring others, can almost be left 
out of consideration. The primary effect 
can be obtained by an order under 
S. 565 of the Criminal P. O., no less cer- 
tainly than by sending the offender to 
jail. The sentence is accordingly reduced 
to one of rigorous imprisonment for three 
months, with an order under S. 565 of 
the Criminal P. C., that the appellant 
Nanhi Goodin shall after her release 
notify her residence and any change of 
residence or absence from her residence 
for a period of hve years from the date 
of the expiry of the sentence now passed 
on her. 

d.D. Sentence reduced^ 
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Hallipax and Mitchell, A. J. Os. 

Emperor — Appellant. 

V. 

Akia — Ac 3 used — Non* Applicant. 
Criminal Reference No. 169*B of 1926, 
Decided on 1st November 1926, mide by 
the 3. J., Amraobi. 

ia) Eoide tce Act. S. l5O~Statem0nt of wU‘ 
ttess recorded should be proved ui provided tn 
S. 159. 

Statoineut of the pjrson injarod by the ao- 
cused, mvde before certain villagers and recor- 
ded ill full by the P.itwuri, is not to be proved by 
nro'luciug tbs writte i record ot it. The proper 
method is that given in S. 159. [P 223 O 21 

(6) Evidence Act, S. 25 — "Police Officer*' in 
S. 25 is wider than In Police Act (1861), 3. 1. 

Primarily the torm “Police Oltiiec" in 8. 25 
of the Evidouce Act meins the same as it does 
in the Police Act but it can b) extended bayoud 
the dofinitioQ in S. 1 of the Police Act to cover 
only those persons who, like Police OOioirs, 
coming within that defioitiou. are so much 
more interested iu obtaiuing convictions than 
any member of the commuuity is, that they 
might possibly resort to improper means for 
doing so. (f* 224 C 1, 2] 

(c) Evidence Act, S. 25— Police Patel In Berar 
is not Police Officer. 

A Police Patel in Bsrar cannot bo regarded as 
a Police O.Ticor for the purposes of 8. 24 ; A, I. 
B. 1025 Nag. 340, Dlss. from. [P 221 O 2] 

G. P- Dick — for the Crown. 

B. G. Kane and S. Y. Deshmukh — for 

Non* Applicant. 

Judgment. — Akia Mahar was tried 
by the Sessions Judge of Amroati with a 
jury on a charge of having attempted to 
murder bis wife Purni, and the unani- 
mous verdict of the jury was that he 


1927 

was not guilty. The learned Sessions 
Judge disagreed with this verdict and 
submitted the case to this Court under 
S. 307 of the Criminal Procedure Code, 
recording reasons for bis opinion that 
Akia had been proved to be guilty of an 
offence punishable under S. 326 of the 
ludian Penal Code. The charge was one 
of an offence punishable under S. 307 of 
the Penal Code, but the learned Judge 
did not think the wounds caused to 
Puroi were sufficiently serious to justify 
a conviction under that section. 

The facts about which there is no 
dispute are as follows : The relations of 
Purni with her husband and his family 
were not happy, and she was made to 
live in an old house belonging to the 
family separated from its present resi- 
dence by a narrow road. Akia continued 
to take his meals in the new house with 
the rest of the family but slept with 
Purni in the old house. On the morning 
of the 19th of June, on some slight quar- 
rel. Akia struck his wife in the road out- 
side the bouse, and apparently used the 
usual threats of killing her, which may 
have meant anything or nobbing. 

That night Akia and Purni slept in 
the enclosed courtyard of the old house as 
usual. At a time which seems to have 
been somewhere between 8p.m. and lOp.m. 
cries were heard coming from the house. 
Two of the witnesses who speak of them 
say they heard the voice of Purni calling 
out that she was being killed. The^ 
third. Rewia Mahar (P. W. 7), is recorded 
as saying : heard cries from Akia 

and Purni .... The cries sounded 
like abuse”. 

Rewia hurried to the house and found 
the door fastened on the inside, so ha 
climbed over a nine-foot wall and got in. 
Ho was followed by Sukia Mahar (P.W. 6) 
and Dajia Mahar (P. W. 5) eaah of whom 
gob in by climbing over the same wall. 
Purni had an incised wound on the mid- 
dle part of her right forearm, two scrat- 
ches on her stomach and four punctured 
wounds on the left side of her body, one 
an inch below the left nipple, one on the 
left side of the stomach and two more, 
one above the other, below the left arm- 
pit. Dajia (D. W. 6) opened the door for 
her and she left the house. There was a 
knife somewhere in the courtyard, 
which Akia produced from under his cob 
a little later. 
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From fcheso undisputed facts, and in 
the absence of any denial by Akia of 
having stabbed his wife to the three men 
who came into his house, it seems hardly 
possible in reason to draw any conclusion 
but that he attacked Purni with the 
knife and inflicted the wounds found on 
her. It is equally clear that, if he did 
and if she had died of her wounds, the 
inevitable conclusion would have been 
that he had intended to kill her. Indeed 
it is hard to imagine one person treating 
another in that way without a definite 
intention of killing that other. If there- 
fore Akia did inflict those injuries on his 
wife, the offence of which ho is guilty is 
one punishable under S. 307 of the 
Indian Penal Code, not xinder S. 32G as 
was held by the learned Sessions Judge. 
The matter is however of no consequence 
as the two sections proscribe exactly the 
same punishment. 

Akia admits all the facts set out above 
but the version ho gives of the whole 
incident is this : Purni demanded that 
he should allow her to visit her father 
which he hai refused to do, and said it 
would be the worse for him if be did not. 
On his refusing a gain sho began to stab 
herself with the knife. He could nob see 
her in the darkness and did nob know 
that she had a knife, but ho, gathorod 
from the sound, which ha, doscribos as 
khup kbup”, that sho was stabbing bar- 
self, so he laid hold of hsr and took away 
the knife. 

The facts already stated by them- 
selves disprove this story. The three 
witnesses who climbed over the wall into 
the court-yard try to conceal Akia's guilt 
as much as possible but even their evi- 
dence makes it clear that the noise from 
the house was the voice of Purni saying 
she was being murdered ; it is barely 
possible, but very unlikely, that she 
would raise such a cry as a part of a 
scheme for getting Akia hung by com- 
mitting suicide, or at least getting him 
sent to prison by wounding herself. 

^ In the next place Purni could nob pos- 
sibly wound herself on the middle of the 
right forearm unless she were left-handed 
nor wound herself both there and down 
the left side of her body unless she were 
ambi-dexterous, and there is no sugges- 
tion anywhere that she is either. An- 
other strong indication of the untruth of 
the story is the improbability of Akia's 
knowing that she was stabbing herself 


from the sound only, when he had no 
reason to suppose that she had a knife 
at all. 


But there is much more than the facts 
that have been discussed so far. There 
is first of all the deposition of Purni 
herself. That is a plain account of how 
her husband attacked her with the knife 
as she lay on the ground beside his cob, 
and it fits all the other proved and ad- 
mitted circumstances. • It is strongly 
corrobarated by the full statement sho 
made immediately afterwards to the 
Patel Shankar (P , W- 1), apparently in 
the presence of the assembled villagers, 
which was recorded in full by the Pat- 
wari. It may be mentioned that the 
method in which this statement has been 
proved, that is by means of the written 
record of it, is nob correct. The proper 
method is that given in S. 159 of the 
Evidence Act. 

There is further corroboration of the 
conclusion that Akia stabbed Purni and 
that she did stab herself in the evidence 
in respect of what Akia said (or did nob 
say) to the three witnesses who climbed 
over the wall into the house. All of 
them say that nobody asked any question 
of either .\kia or Purni and neither Akia 
or Purni said a word to them about 
what happened. That is so impossible 
that it only tends to prove that Akia 
said that his wife had annoyed him and 
he had attacked her with the knife ; it 
is clear that the witnesses are concealing 
what ha did say, and of the t%vo things 
he might have said, that be had fltabl)ed 
her and that she stabbed herself, the 
former is the only one they would at- 
tempt to conceal. They are friends of 
Akia’s, and if ho had said that his wife 
had wounded herself they would have 
told us so without hesitation. But even 
if their statements are true, they only 
go to prove Akia’s guilt. If Purni had 
wounded herself Akia would certainly 
have told them so, and the fact that he 
did not would be proof that sho did not 
wound herself ; the only other possibility 
is thab ho wounded hor. 



There remains the qxiesfcion of the 
admissibility of proof of the confes- 
sion mado by tho accused Akia very 
shortly after the incident to Shanknr 
Maratha (P. \V. No. 1) who is the Police 
Patel of the village. If that confession 
can bo proved, it puts the guilfc of Akia 
still further beyond doubt. In Mechi v 
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Emperor (i) ib was held by Baker, J. G., 
that the term “Police Officer''* in S. 25 of 
the Evideoce Act includes a Police Pabel 
in Berar, because among the powers 
given to him and the duties imposed on 
him by statutory rules (printed at 
page 215 of the Berar Revenue Book 
Circular) are those of detecting and 
bringing offenders to justice, appre- 
hending all persons whom a Police Officer 
could arrest without warrant, arresting 
persons suspected of having committed 
serious offences, and searching any dwel- 
ling bouse in which it is suspected that 
articles connected with serious offences 
are concealed. 

Primarily the term “Police Officer” in 
S. 25 of the Evidence Act means the 
same as it does in the Police Act, where 
jit is defined in S. 1 as including all 
persons enrolled under that Act. It is, 
however, impossible not to accept with 
respect the opinion of Garth, 0. J-, stated 
as long ago as 1S7G in Queen v. Hur7%* 
hold Chunder Ghose (2), that the term 
“Police Officer” in S. 25 and the connec- 
ted sections of the Evidence Act should 
be read not in any strict technical sense 
but according to its moi*e comprehensive 
and popular meaning. The judgments in 
Q ueen' Empress v. Bkima (3j and Queen' 
Empress v. Salem~ud'din Shaik (4) are 
not authority (or anything more than 
the propositions that a Police Patel in 
the Bombay Presidency and an official 
in Bengal, of whom we know nothing bub 
that he is called a Chowkidar, are Police 
Officers within the meaning of Ss. 25 
and 26 of the Evidence Act. No reason 
for the extent of the widening of the 
meaning of the term is stated in either 

case. 

Kow, the meaning of the term can 
only be extended so far as to fulfil the 
intention of the Legislature in enacting 
the section. It could not, for instance, 
be hold that a person was intended to 
he regarded as a Police Officer for the 
p\u*pos03 of that section merely because 
the word police appeared in his collo- 
quial or official designation : the sweeper 
employed at a Police Station would 
ordinarily ho called tlio Police sweeper, 
and among the duties of the civil 
Surgeon are many which in England 

~T[) aTI. R. N:vg. 310. 

( 2 ) [lS7'iJ 1 Cal. 207=25 W. R. Or. 3G. 

(3) Bom. 485. 

(- 1 ) 20 Cal. 509 = 3 C. W. N. 393. 
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are performed by the Police Surgeon. 
Again, the holding of certain powers, 
ordinarily held only by Police Officers, 
is not a sufficient reason by itself, though 
the consequences that flow from it may 
be as will bs shown. Otherwise it- 
would be necessary to include within the- 
scope of S. 25 of the Evidence Act- 
several other persons who have never 
yet been regarded as so inolnded. snob 
as Officers of the Excise and Customs and 
Forests. 

The intention of the Legislature is 
always a dangerous subject for specula- 
tion, but it seems fairly clear that, in the 
enactment of these particular provisions 
of the Evidence Act, it was to prevent 
the extortion of confessions and the in- 
vention of them, both methods of facili- 
tating the procuring of convictions 
which Police Officers were considered 
likely to employ. The obtaining of a 
confession by improper means or proof 
of one by false evidence was rendered 
fjtilefor the purposes of the trial by 
the exclusion of all confessions made to 
Police Officers from consideration. That 
involved the hindering of the course 
of justice .by the exclusion of true and 
voluntary confessions also, but that had 
to be accepted as the lesser of the two 
evils. 

The term "Police Officer” in S. 25 of 
the Evidence Act can, therefore, be ex* 
tended beyond the definition in S. 1 
of the Police Act to cover only those 
persons who, like Police Officers coming 
within that definition, are so much more 
interested in obtaining convictions than 
any member of the community is, that 
they might possibly resort to improper 
mexDS for doing so. That class certainly 
does not include a Police Patel in Berar, 
any more than it does a Mukaddam or 
Kotwar in the Central Provinces, His 
powers and duties in respect of the 
investigation of offences do not make 
the conviction of suspected persons any 
more desirable, from his own point of 
view, than it would be if he had n6t 
got them. It cannot oven bo said that 
he is iiopularly regarded as an official of 
the Police or on the side of the Police. 
In popular estimation in Berar ho is no 
more on the side of the Police than the 
Revenue Patel, he is a member of the 
village community and when the inter- 
ests of the village clash, or are supposed 
to clash with those of the Police, he is 
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regarded as being one of the villagers 
and as much against the Police as any 
of them, whether he is so or not. 

For these reasons it must be held 
that a Police Patel in Perar cannot be 
regarded as a Police Officer for the pur- 
poses of S. 25 of the Evidence Act, and 
Chat proof of a confession made to him 
by an accused person is not excluded by 
that section. 

Akia Mahar is accordingly found 
guilty of having attempted to murder 
bis wife Purni and to have caused hurt 
to her in that attempt, and he is 
sentenced, under S. 307 of the Indian 
P. 0., to rigorous imprisonment for five 
years. 

Order accordingly. 
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Findlay, J. G. 

yiahadco Koshti — Complainant — Ap- 
plicant. 

V. 

Narayan and o«/jcrs— Accused — Non- 
Applicants. 

Criminal Revision No. 14 of 1027 De- 
cided on 10th March 1927, from’ the 

' D/-21st Octo- 

1 CrimiQal Revision No, 29 of 

J. 

^OG—Triisl need 
not be in respect of lawful object, 

Tho trust contemplated by Ss. 405 and 400 
need not be in furtherance of a lawful obloct ; 1 
WeiT 463, Ref. [;p 225 C 2J 

A. Razak — for Applicant. 

A. N. Chorghadc—toT Non- Applicants. 

Order.— The present applicant filed a 
complaint in the Court of the City 
Magistrate against the five non-appli- 
cants on the ground that they had con- 
ducted a sawda shop for dealing io Ame- 
rican Futures in Nagpur City, that he 
had entrusted thorn with certain moneys 
with a view to sawda dealings and al- 
though he claimed to have fulfilled the 
conditions necessary for the successful 
termination of the deal, they had failed 
to pay him the amount due and were 
guilty of offences under Ss. 420 and 
406, Indian Penal Code. 

The City Magistrate dismissed the 
complaint on the ground that the acts 
1927 N/29 & 30 


alleged against the non-applicants only 
amounted to a breach of a wagering con- 
tract and did not constitute any crimi- 
nal offence. The Sessions Judge, on an 
application for revision made to him, 
remarked that the complainant could 
have no remedy against the non-appli- 
cants in a civil Court and was also of 
opinion that no criminal offence had 
been committed. 

For my own part, although it is obvi- 
ous that the so-called contract or agree- 
ment between the parties was an illegal 
one, or one which any how would not be 
enforced in the civil Courts, the question 
of criminal responsibility seems to be on 
a wholly different footing. The opening 
words of S. 405, Indian Penal Code, arl 
poculiarly wide, Damciy : 

m.innet entrusted with 
property, or with any dominiou over property 

owa '“‘''■arts to Wa 

owa US6 tnat propertjt 

The trust contemplated by Ss. 405 and 
406 need not be in furtherance of a law- 
ful object. The present case seems to 
me absolutely analogous to that of a 
stake-holder who misappropriates to his 
use the stakes deposited with him for a 
wager. It would, in my opinion, be no 
cieience in a criminal prosecution, for 
an offence under S. 406, Indian Penal 
Code, for such a stake- holder to say that 
there was no legal contract to pay the 
stakes over to the winner. There was, 

in any event, a legal contract and obii- 

ga*;ion legally enforceable on the part of 
the stake-holder to repay the deposit to 
fche person who had made the wager. If, 
therefore, instead of paying over the 
money to the winner, the stake-holder 
misappropriates it or converts it to his 

unable to see why the 
fact that there was no legal contract to 
pay the stake-money over to the winner, 
should absolve the stake-holder from 
criminal liability if he misappropiratos 
the amount himself. A case which pre- 
sents some analogy to tlio present one 

!!> rn ^ Muppan, in 

The complainant- there left bis 

Hock of sheep in possession of the accus- 
ed in pursuance of an absolutely ille^'al 
purpose, viz., to prevent them for befog 

Mm " Th Of =• decree against 

The accused misappropriated some 
of the sheep to his own use. Collins. 

(i ) 
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the trust created with regard to the 
sheep was for an illegal purpose, that 
was no sufficient answec bo a charge un- 
der S. 406, Indian Penal Code. I am, 
therefore, of opinion that, on the allega- 
tions made in the present case, ohe lower 
Courts were wrjng in summarily dismis- 
sing the complaint in the way they did, 
and also, on the allegations put forward in 
the complamt, there seems to me a case 
for enquiry as regards cheating. 

The orders of the Sessions Judge and 
of the Sub-divisional Magistrate, dated 
2isb October 1926 and 7th July 1926 
respectively, are accordingly set aside and 
the complaint case will be retried by 
such other 1st class Magistrate as the 
District Magistrate may select therefor. 

D.D. Order set aside. 
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Findlay, J. G. 

Deoram Onjar and another — Defen- 
dants — Appellants. 

V. 

Biju Gujar — Plaintiff — Respondent. 

First Appeal No. 128 of 1925, Decided 
on lOtb February 1927, from the decree 
of the Sub-J., Ist Glass, Bhandara, D/- 
22nd October 1925, in Givil Sait No. 69 
of 1924. 

(а) C. P. Tenancy Act (1920). S 105— Trans- 
fer bad under general law^J^r'isdicton of civil 
Court is not excluded^ 

Section 12 of the Teaaaey Act lays dowQ cer- 
tain U'nitatioD’4 o:i the right of oocupaaoy 
tenant's transfer of Uii bolding* If tbe^^said 
provisiou is transgressed. S. 13 allows^ any 
person wbo, if he survived th> tanant without 
ueiror heirs, svould Inherit the holding, or the 
landlord of such tenant to apply for si certain 
remedy iu the rovouuo Court. lu such a case 
thu revenue Court has oxclusivo juria-iiotion, and 
this would naturally cover a case of transfer 
which was good under the general law and only 
bad u ider the special provision of the tenancy 
law. But where the allegjd transfer is bid 
under the general law the jurisdiction of the 
civil Court is not excluded : A. I. R- 1925 Nay. 

CP228C 1] 

(б) rAmltatlon Act, Art.-m—Starttny point 
—C. P. Tenancy Act (1020), Sch. 2. Art. 1. 

In a suit by oo*wi'low to sot aside a gift of 
husband’s property by her co-widow, the limi- 
tation begins to run from the date of co- 
widow’s death. Art. 1 of the second schedule of 
the Tenancy Act does not apply. [d* 228 0 IJ 


(c> Adverse possession— ‘Sindtt Laio—Rever^ 
sioner. 

Possession adversa against widow is not so * 
against reversioner ; 13 C. P. L. R. 81, Ref. 

(P 223 0 2] 

id) Transfer of Properly Act, S. 19 — Transfer 
of life interest in occupatiey right is not void. 

Transfer of occupanoy right in a field to a 
widow for life without power of transfer with 
rem tinder to a third person is not void and the 
widow can lot transfer ths field even to the next 
possible heir. [P 229 O 2J 

A. V. Khare, M. Z2. Bohde and W, B. 
Pendkarkar — foe Appellants. 

D. T. Mangalmurti and V . D. Kolte^ 
for Respondent. 

Judgment. — The following genealogi- 
cal tree may help to m’lke the facts of 
this case more easy to understand : 

Chiman (dead) 


Dasrij (dead) Sitaram 

( (died 12-9-1915) 

I ( two widows 

Bala Lala (dead) Mb. Jai (died 

I 4-4-1924) and 

Deoram, widow Mt. Biju (plff.) 

(Deft. 1) Mt. Tarsi 
(Deft. 2) 

The plaintiff, Mt. Biju, is the co- 
widow of Mt. Jai. The first and second 

defendants, Deoram and Mt. Tursi, are 
the son and widow of Lala respectively. 
The third defendant, Govinda, in the 
first Oourt was implicated as being in 
possession of field No. 102/1, one of the 
subjects in suit, but was discharged in 
the lower Court and I am not further 
concerned with him. Mt. Biju brought 
the present suit for the possession of 
land and moveables specified in the sche- 
dules attached bo the plaint. Her case 
was that all this property was in posses- 
sion of Mb. Jai, her co-widow, who died 

on 4bh April 1924 ; that Mb. Jai had gob 
possession of this property in pursuance 
of a compromise decree arrived at in 
Civil Suit No. 9 of 1916 in the Court of 
the District Judge, Bhandara (cf. copies 
of the judgment and decree D. 3 and 
D. 4) ; and that Mb. Jai remained m 
possession of the property until her 
death but that during her lifetime she 
executed a deed of gift in respect of the 
said property (Ex.D. 11, dated 3rd August 
1920) in favour of Deoram, the minor son 
of the second defendant. 

The position of the first two defen 
danbs was that the property in question 

originally belonged to Mb. Biju, the wi ® 
of Tima, and that she had gifted a tbira 
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o£ her property to Mt. Jai aad the other 
two-thirds to one Sitaram Gujar. It 
was urged on behalf of these defendants 
that Mt. Jai was competent to make a 
valid gift of all the property in favour 
of Deoram who was the nearest rever- 
sionary heir to Sitaram. It was further 
urged that two applications of the plain- 
tiff to the revenue Courts in connexion 
with the transfer of the said subjects had 
been dismissed and that the present suit 
did not lie in the civil Courts. 

On behalf of the plaintiff, in his re- 
joinder, it was admicted that a compro- 
mise decree, in Civil Suit No. 9 of 1916, 
had been passed but it was pleaded that 
Mt. Jai had made a statement before the 
District Judge in tbe said suit distinctly 
admitting that neither she nor Mt. Biju 
should have any power to alienate their 
husband’s property. It was, moreover, 
pointed out under that deed of gift exe- 
cuted by Mt. Biju in favour of Mt. Jai 
(cf. P. 1) a distinct clause appeared res- 
training the donee from making any 
transfer of the property gifted and also 
stating that Sitaram and his children 
would succeed to the said property on 
the death of Mt. Jai. 

On the issues which the Subordinate 
Judge framed on these and connected 
pleadings, he came to the following find- 
ings : 

(a) That the deed of gift (D. 11), dated 
3rd August 1920, was genuine and was 
properly attested and that, as Mb. Tarsi 
and Deoram lived with Mt. Jai, they 
altogether were in enjoyment of the pro- 
perty covered hy the deed of gift, but 
there was no formal delivery of pos- 
session. 

(b) That Mt. Jai could only convoy 
her life interest to Defendant 1, Deoram, 
under the said deed of gift. 

(c) That the civil Court had jurisdic- 
tion to entertain the present suit. 

(d) That Mt. Biju is entitled to the 
property of Mb. Jai irrespective of any 
agreement arrived at in Civil Suit No 9 
of 1916. 

Finally, in para. 11 of his judgment, 
the Subordinate Judge held that Deo- 
ram had not in fact obtained possession 
of the occupancy lands or any other pro- 
perty under the deed of gift ; tliat Mt. 
Jai’s name continued to bo shown in 
respect of lands in the village papers np 
to 1921 ; and the Subordinate Judge 
was further of opinion that, even on the 


assumption that Mt. Jai was the abso- 
lute owner of che land, the plaintiff was 
entitled to succeed in pieference to a 
collateral hair like Deoram, Defendant 
No. 1. 

Decree for possession of the property 
was accordingly granted againsb Defen- 
dants Nos. 1 and 2. 

An important contention raised on 
behalf of the present appellants is that 
in the present suit the jurisdiction of 
the civil Court was barred under S. 105 
of the C. P. Tenancy Act, 1920. Beliance 
was placed in this connexion on the 
decisions in Jaganyiath v. Khuba (l) and 
Fakira v. Ramkisan (2). It is urged 
accordingly that the revenue Courts had 
exclusive jurisdiction in this matter and 
that, therefore, the jurisaiebion of the 
civil Courts is barred. 


In this connexion it is pertinent to 
look with some care into the actual 
nature of the proceedings in the revenue 
Court. Mt. iiiju s application was tiled 
on 23rd February ltt21 in the Court of 
the Sub-diyisional Officer, Bhandara, 
cf. D. 8. The application purj^orted to 
be one under S. 13 of the Tenancy Act 
of 1920 and alleged that the transfer of 
the occupancy fields under tlie deed of 
gift, dated 3r(l August 1920, was in con- 
travention of S. 12 idem. The Sub-divi- 
sional Otiicer’s order in this proceeding 
is to be found in Bx. P. 3. He held that 
there had been uo actual transfer ol pos- 
session and, that, in any event, the 
transler to Deoram was nob a legally 
maintainable one, as, at any rate, Bala 
was a nearer heir. Holding, thorefore 
that the application was a premature 
one .which did nob come within the pur- 
view of 8. 13, he dismissed it. An appeal 
followed to the Court of the Deputy 
Commissioner, Bhandara ; (cf. copy of the 
order D. 12). The Deputy Commissioner 
pointed out that blie Sub-divisional Olli- 


cer was wrong in supposing that the 
word ■’ transfer ” in S. 12 of the Tenancy 
Act 1920, necessarily implied also the 
delivery of possession, lie further point- 
ed out that the Sub-divisional Oliicer 
was in error in the interpretation he pub 
iiI>on S. l2 ; that the said provision obvi- 
ously gave the tenant a greater latitude 
in making the transfers and that, in the 
circumstances, Mt. Jai's transfer was not 
i n con travention of S. 12 of the Act 

(1) ciyooj ■'} N. 1 .. R? r7ir=4 1, c 791 ■ 

(i) A. I. R. lui5 Nag. 277=21 N. L. R. 25 


wrong 
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Mfc. Biju was accordingly referred to the 
civil Courts for her remedy. This order 
was confirmed by the Commissioner, 
Nagpur, (cf. copy of bis order, dated 'Tbh 
November 1921, D. 5). 

For my own part, an obvious fallacy 
seems in my opinion to underlie the 
argument advanced on behalf of the 
appellants in this connexion. S. 12 of 
the Tenancy Act lays down certain 
limitations on the right of an occupancy 
tenant’s transfer of his holding. If the 
said provision is transgressed, S. 13 
allows 

an? p«rsou who, if he survived tha teaaut 
without nearer heirs, would inherit the hold* 
iug, or the landlord of such teaaut to apply 

for a certain remedy in the revenue 
Court. In such a case the revenue 
Court has exclusive jurisdiction, and this 
would naturally cover a case of transfer 
which was good under the general law 
and only bad under the special provision 
of the tenancy law just referred to. Here, 
the plaintiff’s case is that the transfer is 
bad under the general law and, in those 
circumstances, it seems to me that the 
jurisdiction of the civil Court is clearly 
nob excluded. I find myself in this con- 
nexion in full agreement with the judg- 
ment of Hallifax, A. J. 0., in Tijaiv v. 
(Jopi (3), and I am unable to' find any 
ground for holding that the jurisdiction 
of the civil Court is ousted in the pre- 
.sent case by the provision contained in 
S. 105 of the Tenancy Act. 

It has next been urged that the pre- 
sent suit was barred by limitation, inas- 
much as Rlt. Biju was excluded from the 
holding by the more execution of the 
deed of gift, dated 3rd August 1920, or, 
on the very best point of view for her, 
from the plaintiff's application to the 
revenue Court, dated 23rd February 
1921 (D. 8). The present suit was filed 
on IGfch October 1924, and it is urged 
that the limitation applicable is the two 
years* rule laid down in Art. 1 of the 
second schedule to the Tenancy Act. For 
my own part, it seems clear to me that 
the said provision has no applica»bility 
whatever. Tho plaintiff’s cause of ac- 
tion clearly only arose on the death of 
Mb. Jai , viz., on 4bh April 1924. Her 
case was that she and Mb. Jai were 
entitled to enjoy tho property according 
to tho compromise arrived at in the civil 
suit and that under that compromise she 

( y ~A. I. R. 1925 Niig. 442. ' 


was entitled to come in to the other half 
of the property on the death of Mb. Jai. 
In these circumstances, it seems clear 
to me that the cause of actiont on' which 
the plaintiff relies, did not come 
into being until Mt. Jai’s deaths 
Hven if there had been any question of 
adverse possession as against Mt. Jai, 
it does not run against the reversioner : 
Gi. Rampershad Tiioari v. Anandildl i^- 

I now proceed to examine the deed of 
gift (P. 1), dated 18-12-1893, by Mt. 
Biju, widow of Tima, in favour of Mb. 
Jai, her niece. That deed laid down 
among other things tho following con-* 
ditions : 

(1) There was a restrictive clause by which) 
Mb. Jai was to enjoy the property during her 
lifetime and on her death on her husband Sita- 
ram or bis children were to enjoy it. Clearly' 
there was no power of Sil) or gift to rest ij Mt. 
Jai, 

(2) The property gifted was stated to be stri- 
dhan and Mt. Jai was, it will be remembered,, 
the daughter of the sister's donor. 

(3) The motive for the gilt was that Mf. Jaii 
was being of use and rendering service to the 
donor who was then presumably an aged woman. 

Tho remaining property in suit was 
what Mt. Biju gifted to Sitaram. Sitaram 
died on 12-9*1915 and Civil Suit 9 of I9l6w 
which, as 1 have already shown, was 
compromised, followed, Mt, Jai’s casO' 
being that she desired to obtain i share of 
the property gifted to Sitaram, i. e., tho 
property in Schedule A minus the 4 old 
numbers gifted to Mt. Jai. 

Much has been made of the fact that 
neither the judgment nor the compromise 
decree in Civil Suit 9 of 1916 mentions 
the fact that Mt. Jai was to have no 
power to alienate the property. I do 
not see that this was remarkable in the 
circumstances. In the suit in question 
Mt. Jai deaired in the alternative joint 
possession or partition of the property 
concerned — what was desired in effect was 
to arrive at a modus vivendi as regards 
the enjoyment of the property by the 
two co-widows. What is of importance 
is that Mb. Jai, in the course of the 
compromise proceedings, made a clear 
statement that neither she nor the co- 
widow were to have any powo» bo alien- 
ate the property and that the compro- 
mise was not to affect their respective 
rights of survivorship, (of. P. 4). 

On 3-8-1920 Mt. Jai executed the deed; 
of gift (D. 11) in favour of Deoram, the- 
Q sbensihle motive, therefore, being that 

(IJ LiyOOJ 13 0. T- L. B. 81. 
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l^aoram wa? like her own son. I now 
come fco the question of the nature of 
the interest created in favour of Sitaram 
and his offspring under the deed of gift 
•(P. 1). The case for the defendants- 
appellants Deoram and Mt. Tursi is that 
the co-widow the present plaintiff res- 
pondent Mt. Biju has no locus standi 
in this connexion, that, even if there 
was a restriction, that was purely a ques- 
tion between the donor and the donee 
or any one claiming through the donor, 
that plaintiff is no heir of the donor and 
that in any event plaintiff-respondent 
jhas no case, so far as the property in- 
cluded in P* I is concerned, to question the 
■validity of the gift evidenced by D. 11. 

Plaintiff-respondent's position in this con- 
nexion is that Mt. Jai had only an interest 
for life conferred on her under P. 1, that 
•she was debarred from alienating the pro- 
perty and that further P. 1 created a 
vested interest in favour of Sitaram and 
hi3 offspring that in those circumstances, 
having regard to the law as laid down 
in S. 19 of the Transfer of Property Act, 
the previous death of Sitaram is im- 
material and the property will folio v 
the lino of ."sitaram. For my own part, 

I find it impossible to accept the posi- 
tion of the appellants in this connexion, 
VIZ., that because Sitaram died without 
children, the disposition failed and the 
property vested where it halted, viz., 
with Mt. Jai. Reading the will as a 
whole, it seems clear to me that a vested 
interest was created in favour of Sitaram 
or bis children. Mt. Jai s death was an 
event that must happen and, even 
although Sitaram had no children, the 
interest remained vested in him and as 
such passed on his death t) his repre- 
sentatives. I am of opinion, tliorefore, 
that the .same inci<lents apply both to 
the property included in P. 1 as well as 
to ths other subjects with which I am 
concerned in this case. 

It has been suggested on behalf of the 
appellants that in any event the inten- 
tion of the restriction was that the pro- 
perty should come to the issue of Siba- 
ram, that Deoram and his father wore 
brought up by Mb. Jai and that in the 
.circumstances the spirit, if not the com- 
plete letter, of P. 1 would be observed 
'by recognising Deoram’s right to the 
property. This seems to me a strained 
argument which does nob require sQri- 
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ous discussion and the point was not 
indeed seriously pressed by the counsel 
for appellants. 

It has again been urged that the res- 

• ^ in P, 1 was void in 

view of the Tenancy Act of these Pro- 
vinces ; cf. Gangaram v. Yaskodabai (5). 
Bhikajt V. Tiikaram (6) and Ghanya v. 
Ukund Rao {!). The tenures in the Ten- 
ancy Act are, it is said, exhaustive, while 
Mb. Jai was under P. 1 an occupancy 
tenant of a limited character with spe- 
cial incidents attached to her tenancy. 

I am asked, therefore, bo hold that the 
restriction should be ignored and that 
Mt. Jai bocaind ao ordinary tenant, pure 
and simple, and had such rights of 
tenancy as any other occupancy tenant 
had. I do nob think that there is any 
sound basis for this contention. Mb. Jai 
was for the time being a pure occupancy 
tenant but she was given no absolute 
interest in the fields. No new kind of 
tenancy was created by the restriction ; 
Mt. Jai was an occupancy tenant, pure 
and simple, during her life subject to the 
condition that sho was not to alienate 
and it follows that she could not make 
a valid transfer of the holding to Deo- 
ram, even although he was under the 
Special Tenancy Daw a possible heir 
who could otherwise have come in. 

S. 1 1 of the Transfer of Property Act 
cannot benefit appellants in this con- 
^nexion because no absolute interest was 
‘created in favour of Mt. Jai. 

binally, I may add that oven apart 
from the restriction on alienation in- 
cluded in P. I, and from the undoubted 
understanding between the widows as 
ovidonced by Mt. .Jai’s statement before 
the Court (P. - 1 ), subsequent to which 
the compromise decree in Civil Suit 
No. 4 of lOlG (D. -A) issued the right of 
survivorship could not. in my opinion, 
have been defeated under the ordinary 
Hindu Law applicable : cf. Mayne’s 
Hindu r^aw, Oth Bdition, para. 

The present alienation by Mb. Jai was 
clearly not one which could hold good 
beyond her lifetime. 

I may add that it has been suggested 
on behalf of appellants that anyhow the 
movable property included in P. 1 
formed Mb. .lai s stridhan and could not 
go by s urvivorship. The decree men- 

(5) [iyi7J la N. L. R. IG3W42 I. C. 261 ‘ 

(G) [1911] 7 N. L. R. 17=10 I. C. 697. ’ 

(7) [1908} 4 N. L. R. 9, ' 
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tioned only six bullocks and Bs. 400 cash 
as the husband’s property (cf. D. 4), 
having regard to the terms of P. 1 
already discussed I do not think there 
is any substance in this contention. 

The appeal accordingly fails and is 
dismissed. Appellant must bear the 
ro><pondent’s costs. Costs in the lower 
Courts as already ordered. 

D.D. Appeal dismissed. 
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Kinkhede, a.- J. C. 

Dawlat — Plaintiff — Appellant. 

V. 

Nagorao — Defendant — Respondent. 

Appeal No. 155-B of 1922, Decided on 
5th December 1923, from the appellate 
clecveo of the Dist. J., Amraoti, D/- 30th 
November 1921. 

(a) Hindu Law— Widow— Surrender by — Sur- 
render must be of total interest and bona fide — 
Reaervalion of annuity in her /avour does not 
negative ^elS-eJfacenient. 

The surrender by a widow of her lifo intoresb 
ia f.iveur of the next reTersiouer to bo valid 
must bo total not partial. It must be a bjna 
fide surrender, i/ot a device to divide tho estate 
with the reversioners: n‘2 Mad. 523 (P. C.); 
vl. 1. R. 1919 A C. 75 ; A. I. R. 1924 All. 1G6: 
and A. I. R. 1921 P. C. 107, Rel. on. [P 232, G. Ij 

The reservation of an annuity does not neces- 
sarily negative tho intention of seIf-ofItcom©»it 
which is so very esseuti-al for accelerating the 
succession : A. I. R 1919 P. C. 75, Ref, on. 

[P 232, C 1] 

But where there is conduct on tho part of the 
widow which shows that tho su rrender was not 
acted upon by hor, and that she did not abandou 
possession, it may very well bo inferred that 
there was not such complete self-ef!aceinent and 
abandonment as would preclude her from asser- 
ting any i urther claim to the estate in the event 
o! gr-anteo pre-deceasing her. [P232, C 1, 2] 

(5) Practice — Sub'^equent Events — Events hap- 
pening 2^Cnding litigation can be considered. 

Courts Can tiiko cognizinco of events which 
happen during the pendency of litigation, and 
m.juid tho relief to bo granted with reference 
to sUch events, so as to shorten tho litigation. 

[P 232, C 2} 

II. S. Gour and A. V. Khare — (or 
Appollanb. 

h. T, Mangahnoorli — for Respondent. 

Judgment. — This is an appeal by the 
lilainbilT against the dismissal of his 
claim by both tho Courts below. The 
plaintiff claims possession of the field 
in dispute on the basis of a sale-deed 
executed in his favour on 6th June 1919 


fBx. P-5) by one Deomau. His case is 
that his vendor succeeded to the field 
as an heir to his wife Mt. Rent who died 
in June 1916. Mt. Beni in her turn 
got the field from the Defendant No. 1 
(Gangoo), her mother, by means of a doc^i- 
ment dated 5th June 1909 (Bx. P*l), in 
consideration of her undertaking to pay 
Bs. 50 annually to her for maintenance 
during her lifetime. The plaintiff as- 
serts that Mt. Beni was an absolute 
owner of the field by virtue of the deed 
(Ex. P-1). That tho Defendant sNo. 1 
without any right took forcible posses- 
sion of tho land and was about to remove 
the crops standing on the land. The 
suit is therefore one for possession 
and also for injunction to restrain the 
defendant from removing the crops. 
The Defendants Nos. 2 and 3 were 
impleaded as co-defendants on the 
ground that they were lessees of Defen- 
dant No. 1 and bad been helping the 
latter to keep the plaintiff out of pos' 
session. The Defendant No. 1. while ad- 
mitting the execution of the dosument 
dated the 5th June 1909 (Ex. P-1), con- 
tended amongst other things that the 
field belonged to her husband Narain 
and she herself had a widow’s interest 
therein. She stated that besides Mt. 
Beni she had another daughter by name 
Saru. That besides the field in suit she 
inherited one house and two other fields 
situated at mouza Uprai; that she bad 
reserved to hei'self a house and one 
field No. 69, and relinquished only one 
field in suit to her daughter Beni, and 
not the whole inheritance. That tho 
relinquishment not being of the whole 
of the property, and not being in favour 
of both the daughters was not valid and 
therefore Reni could not obtain absolute 
interest under the document and, in any 
case, her right to succeed to the estate 
in case Reni predeceased her could not 
pass under the said deed. That the 
property therefore after Reni’s death 
reverted to her as the heir of her hus- 
band. Tho alleged sale by Deoman, and 
the alleged dispossession, as also the 
extent of the net income as stated by the 
plaintiff were denied. The plaintiff rn 
his reply admitted that Defeodane 

No. 1 had another daughter by name 
Saru, but contended that Defendant- 

No. 1 surrendered her whole interest 
favour of her two daughters Beni and 
Saru and that Defendant No. 1 did not 
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keep to herself aay field or other pro- 
perty . And that even if she had kept 
any for herself it could not have invali- 
dated the relinquishment. Lb was urged 
that It svas not open to Defendant No. 1 
to question her own act. It was asserted 
that Beni had absolute interest in the 
property and that Deoman was her law- 
ful heir and therefore had a right to 
transfer the field in suit to plaintiff. It 
will thus be seen that the plaintiff’s title 
to the land in suit hinges upon the deci- 
sion of the question whether the interest 
created in favour of Beni by the docu- 
ment dated 5th June 1909 was an 
abcoiute or a limited one. The Court 
of first instance dismissed the suit 
on the ground that the daughter Beni, 
having predeceased the mother, could not 
become a fresh stock of descent as the 
property was nob the sbridhan property 
of the daughter and must therefore re- 
verb to the heir of the last male holder, 
i. e., to Defendant No. 1. 

Some of the points ware left undecided. 
On appeal the case was remanded for 
decision of the points left undecided and 
of some additional issues. The finding 
relevant to the decision of this 2nd 
appeal as given after remand are that the 
document dated 5th June 1909 (fclx. P I) 
executed in favour of Beni could not be 
regarded as surrender of the widow’s 
estate by Defendant No. I, because it di<l 
nob relate to the entire estate held by 
her, and was nob in favour of the entire 
body of the next reversionary heirs. 
That even if the document (I’lx. P-1) in 
fa/our of Beni and the similar one in 
favour of Saru (which is not before us) bo 
regarded as together constituting one 
transaction still Survey No. 69 and the 
house uob having been included in them, 
the transaction could not operate as a 
surrender of tho whole of the inheritanoo 
SO as to accelerate the succe .sion in 
favour of blie daughters. That the docu- 
ment at the most was a gift by a widow 
and as such could not be valii.1 under 
Hindu Law. 

The District Judge confirmed the find- 
ings of the Court pf first instance and 
held that Beni did not become an abso- 
lute owner of the property gifted to her 
by Cdaugoo : that the property still 
remained the property of her father 
(Narayan) and on Beni’s death reverted 
to the next heir of Narayan, i. e.. to 
Defendant No. I herself; and that Beni's 
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husband could not succeed to it as her 
heir, lb was contended before the Dis- 
trict Judge that even if the gift was not 
absolutely valid, still it was valid at any 
rate for the lifetime of Gangoo. He 
confirmed the dismissal of the suit and 
dismissed the appeal. 

cSinco the filing of this appeal Mfc. 
Gangoo, Defendant No. 1, died, and in 
her place Nagorao, her nephew, has been 
substituted as Bospondent No. 1. Before 
me it is contended that the document 
dated 5th^ June 1909 (Ex. P*l), which is 
styled a “ Barkat,” is either a surrender 
or an alienation for consideration. That 
reading JEx. P-1 along with Ex. P-9 
(which is an extract from the Becord of 
Bights and which mentions that a similar 
document in respect of Pield No. 91 was 
executed in favour of Saru on 5th June 
1909) the whole transaction amounts to 
an out and out surrender of the entire 
inheritance in favour of the defendant’s 
reversionary heirs, i. e., of both the 
daughters. That under the Bombay- 
School of Hindu Law applicable to Berar 
daughters take absolute interest iu the 
inheritance. That the property was 
therefore atridhan in the hands of Md. 
Beni and passed bo her husband as such. 
That treating it as an alienation it was 
for consideration and as such was binding 
on Defendant No. 1 for her lifetime at 
any rate, and that if the relief be granted 
on the basis ol the facts as tlioy existed 
at tlie date of the suit, the plaintiff was 
entitled to a decree as i)rayoti for. 

On behalf of ro-^poudeuts it is, however, 
contended that for all intents and pur- 
poses, the transaction was nothing more 
than a gilt by a widow in respect of the 
inberiood property. Mt. Beni could nob 
therefore acquire tboroundor any interest 
wliich would, on her death, descent! to 
her own heir. That treated as an aliena- 
tion for consideration the transaction 
could not be supported for want of legal 
necessity, as against tlio Ke.spondenb 
No. 1 who has bejomo the actual rever- 
sionary heir on Gangoo's death, the other 
daughter Saru being already dead. That 
inasmuch as the transaction does not 
relate to the whole of the property and 
was nob in favour of the two daughters, 
i. 0 ., of the whole l) 0 (ly of the reversionary 
heirs, there could be no acceleration of 
succession in favour of Rani so as to 
make the field hor sbridhan. It is also 
contended that the reservation of the 
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annuity poinbei to an intention nob to 
part with the entire interest in favour 
of Roni. 

After carefully considering the several 
aspects placed before me and the law 
bearing on the questions involved, I am 
strongly of opinion that the document 
dated 5th Juno 190j (Ex. P-1) cannot 
operate as an acceleration of succession in 
favour of the next heir. The obvious re- 
ason for it is that the document dated 5th 
June 1909 in favour of Saru (referred to in 
Ex. P-9)doe3 not cover the whole of the 
interest in the whole of the property 
comprised in the inlieritance as found 
concurrently by both the Courts : see 
JRangasayni Gounden v. NachiappaGoicn,' 
den (1), Bhagwat Kocr v. Dhannkdhari 
Prasad Singh (2), Suryarao Rao Baha‘ 
dur Gam v. Snryanaraijana Jagapathi 
Bahadur Gam (3) and Sartaji y. Ramjas 
U). The surrender must be total nob 
parbial. It must be a bona fide sut render, 
not a device to divide the estate with 
'the revorsionors : Sureskwar Misser y. 
Maheskrani Misrain (5). 

The learned counsel for the plaintiff- 
appollaojt had to admit that the Field 
No. 69 and the house comprised in the 
inheritance was outside its scope. I am 
further of opinion that upon a proper 
con.sbrucbion of the document (Ex. P-1) 
all tliat Gangoo purported to have done 
svas to transfer her life-interest, in only 
apart of the inheritance, in favour of 
iioni, one of her tlaughters, in consider- 
ation of lier getting maintenance from her. 
The reservation of the annuity does not 
necessarily negative the intention of self- 
jtracemant which is so very essential for 
accelerating the succession : Bhagwat 
Koer V. U'lanukdhari Prashad Singh (2). 
But where, as here, there is conduct on 
the part of the widow wliich shows that 
the surrender was not acted upon by her, 
anti that she did not ahindon possession 
nut liorsolf leased out the field and 
appropriated blie profits ami inain ained 
ibho daughter instead of being mafntained 
|hy her — see kahnliayabs B.xs. D-2 to D-9, 
— it may very well 1)3 inferroci that there 
w.is not s ich complete otVajoinent of self 
and abandonment of the hold on the 

{1) [iniuj 12 1. 523 =00 I. C. 408 = 40 I. A. 

72 (P. C.). 

(2) A. I. R. 1919 P. C. 7'> = 17 Cal. 4GG (P. 0.>. 

(3) A. I. R. 1921 Mad. 332. 

(4) A. I. R. 1924 All. lGo = 4G All. 59. 

<5) A. 1. R. 1921P. C. 107=48 Cal. 100 (P. G.). 


said field by Gangoo as could have pre- 
cluded her from asserting any further 
claim to the estate which the contingency 
of the grantee’s earlier death has brought 
into existence for her : Bhagwat Koer y. 
Dhanukdkari Prasad '^ingh (2). If we 
look to Ex. P-10 we find that Reni lived 
with Gangoo, as she could nob pull on 
well with her husband, and hence Gan- 
goo had to arrange for Reni’s mainten- 
ance. Judged in the light of this object 
of the grant, or even by the purpose 
recited in the document, namely, of 
making an arrangement, whereby Gangoo 
was bo get maintenance for her lifetime, 
I do not think Gangoo could have at all 
intended either to benefit Reni’s husband 
who did not discharge bis duty as a 
husband towards her and maintain her, 
or to give up her rights bo the property 
in the event of Reni, with whom or for 
whom she made the arrangement fo>^ 
maintenance, dying during her own life- 
time. If at ail the surrender could 
under such circumstance be said to have 
hoen intended to bo given elTecb to, it 
was nothing more than a device to divido 
the inheritance with one of the rever- 
sioners for the time being. 

Whatever considerations might have 
arisen by way of a personal estoppel as 
against Gangoo on the ground that she 
CO Ud nob derogate from her own grant, 
they have, owing bo her dsath, disap- 
peared and cannot now be pressed, at 
any rate as against the present respon- 
dent Nagorao. who gets the property 
from the last malaholder. Oourbs cao 
tike cognizance of events which happen 
dirin'bhe psndency of litigation, and 
mould the relief to ha granted with refer* 
eace to such events, so as to shorten the 
litigation. In this view of the case, 
even if the appellant may have had any 
equities as against Gangoo, ho has none 
as against Nagorao, the present respon- 
dent. I, therefore, dismiss the appeal 
wibhc)?bs. Costs in the Ooircs below 
will 1)9 paid as ali'aady ordered. 

G.B. Appeal dismissed. 
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A. I. R. 1927 Nagpur 233 
Kinkhede. a. J. G. 

Picnjraj^ -Plaiabill — AppollaDb. 

V. 

Kalusa — Dafoodanb — Baspondonb. 

Second Appeal No. 324 of 1926, Da- 
<5ided on 9th Api’U 1927, from the deci- 
sion of the Disb. J., Nimar, D/- 27bh 
January 1926, in Civil Appeal No. 118 of 
1925. 

Specific Relief S. 21 — Contract for sale of 
land — Performance dependent upon will of 
-third party — Specific performance should not 
be granted. 

lu a suit for speoific-performanoe of a contract 
of sale and altaroativelj for refund of consider- 
ation, if the performance depends upon volition 
•of a person nob party to the suit, a decree for 
speoifto performinca should not be granted, 

[P 233 C 2] 

5. B. Gokhale — for Appellant. 

P. 0, Dutt — for Respondenb. 

Judgment. — This appeal is by plain- 
’tiff whose claim forspeailij performance 
of contract of sale of abadi site has been 
decreed in the Courts below. Rightly 
-enougii the plaintiff is nob satisfied with 
this decree and wants in lieu thereof a 
•decree granting the alternative relief of 
the refund of consideration in view of 
the finding of the lower appellate Court 
that under the terms of the agreement of 
sale it was the plaintiff's own ol)ligation 
and not of the defendant to secure the 
consent of the landlord to the sale. 
No doubt, the plaintiff has pub forward 
the alternative claim for refund of con- 
sideration, hub tliat is expressly made 
• oonbingont upon the Court’s refusing to 
decree specific porfermanco of contract of 
sale, or holding the contract as unproved. 
One of these contingencies has really 
happened. The Court has decreed the 
specific performance by bolding the con- 
tract of sale prov'ed. Since, however, it 
is the plaintiff’s contention bhit the 
proof of contract of sale comprised with- 
in its scope proof of the special berm 
al)Oub the ciefonJant’s obligation to secure 
the lanillord’s permission to transfer, 
•certainly, thtiro is a failure to prove the 
contract as set forth in the pla nt. The 
plaintiff dir* not want a decree for 
•specific performance in spite of his own 
■failure to prove that it was the defen- 
dant’s obligation to .secure the consent of 
the landlord, for the obvious reason that 
tlie subject-matter of the sale. l)efor6 
vesting in him in absolute right would 
subject him bo the obligation bo procure 
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the landlord’s consent, a circumstance 
which must necessarily lessen its value 
bo the plaintiff. The contract as found! 
by the Courts below would be difficult of 
performance since its completion would 
depend upon the volition and concurrence 
of a third person who could not be com- 
pelled to give his assent thereto however 
willing the parties to the contract may 
be to perform their respective parts 
thereof. 

The observations of the District Judge 
as regards the argument that if the 
plaintiff failed to obtain the consent of 
the malguzar he may lose the land and 
money as well, “ that this may be so but 
he must first try ” is to direct the plain- 
tiff to do an act which he considers an 
impossibility, especially as the malguzar 
is under no legal obligation to give bis 
assent to the proposed transfer, and, that 
too, at the request of the plaintiff. I, 
therefore, think that the fulfilment of 
the contract being, from its very nature, 
contingent upon the securing of consent 
of the landlord, whether by one party or 
the other, the plaintiff was entitled to 
ask the Court to direct the defendant to 
refund the consideration a? the result of 
its finding that the consent of the land- 
lord was under the terms of the contract 
to he procured by the plaintiff. The, 
decree for specific performance cannot,! 
therefore, stand and must bo sob aside. 

It is necessary, in this view of the 
case, to settle the onqtiiries hotwoen the 
parties with duo regard to the stipulation 
for payment of the interest as contained 
in the bonds, and the plaintiff’s obligation 
bo make good to the defendant the loss 
ha has sustained l)y reason of his beinr* 
de[)rivod of the occupation of his premises 
ever since the date of the contract while 
restoring back possession of the same to 
him, after removal of whatever supeu'- 
fracture ho (plaintiff) may have put up. 
Th0 CiXSo must, fcli6rGfor6, down for 

settling the equities between the parties. 

The appeal is allowed and the case is 
remanded to the lower appellate Court 
for disposal with a<lvorbonce to the above 
remarks. The cists of this appeal will 
bi paid hy the respondent. The appel- 
lant will got refund of Court-fee on the 
memorandum of second appeal Costs in 
the lower Court will abide the result. 

Appeal allowed. 
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Findlay, J. G. 

Sego Patel — Accused — Applicant. 

V. 

Parashram and anothei — Non-Appli* 
cants. 

Criminal Revision No. 353 o£ 1925, 
Deciutid on 2.5rd iMarcb 1926, from an 
order of the 1st Gl. Mag., Balaghat, 
D/* 15th August 1925, in Misc. Criminal 
Case No. 15 of 1925. 

Criminal P. C., S. 145 — Ez-parte order— No 
evidence that absent party had knotoledge— 
Order is bxi. 

Whece-ia a proceodiug under S. 145 there is 
a total lack of evidence or oven of circumstances 
from which a presumption can reasonably be 
drawn that aparcyhkd knowledge of the pro- 
ceedings the Mkgistrate’s procedure in going .on 
with the casj ex-parte amounts to much more 
than a technical irregularity and it is impossible 
to hold that the party was, or may not have 
been prejudiced thereby : .1. I. H. 1921 Nag. 

171 : 33 Cal. 68, F. B. Dist. [P 234. C a] 

Order. — In Miscellaneous Criminal 
Case No. 15 of 1925, the First Class 
Magistrate, Balaghat, passed an order 
under S. l-io. Criminal Procedure Code, 
declaring the non-applicant, Zitoo, to be 
in possession of certain absolute and 
occupancy holds in Mou^a Souzara re- 
garding which there was a likelihood of a 
breach of the peace occurring. The 
order was passed 6.K-part6 under circum- 
stances to bo referred bo hereafter. The 
present applicant then moved the Ses- 
sions Court, Bhandara, for interference 
l>y way of revision but this was uns iccess- 
ful and the applicant has now moved 
this Court towards the same enj. 

After hearing parties 1 am satisfied 
that this is a case in which the pro- 
cedure of the Magistrate cannot stand. 
Originally notice issued to applicant for 
a hearing hxed for llbh July 1925. 
The connected notice was shown or 
served on his brother on the previous 
day, a quite insutlicionb time to allow of 
his appearance, applicant’s village being 
some 20 miles from Balaghat. In any 
event the entlorsement shows tliat ap- 
plicant was then absent from his village 
and was said to be at Waraseoni. How- 
ever this may bo, the Magistrate on lltli 
.July 1925, ordered fresh notice to issue 
for 28th July 1925. the original notice 
not then having boon received back. 
Tlio endorsement on the second notice 
shows that applicant was again absent 


from his village and was said to have 
gone to Balaghat. On 28tb July 1925 
however, the Magistrate presumed that 
there bad been sufficient service and 
proceeded ex-parte> The Additional Ses- 
sions Judge, in passing the order he did 
has relied on the decision of Hallifax,. 
A.J. C., in Criminal Revision No. 225 
of 1923 decided on 20th October 1923 
Bhure Khan v. Fakira (1) and on Sukh. 
Lai V. Tara Ckand (2), but in both theso 
cases it was clear that the party pro- 
fessing to be aggrieved, had full know^ 
ledge of the proceedings. To the present 
case this is precisely the factum which 
is not established. There can be little 
more than a suspicion, certainly no cer- 
tainty, that applicant knew of the pro- 
ceedings. Moreover, there has been no 
proof that due diligence was used to 
effect service on applicant. Not only so 
but there is nothing to show that the 
Magistrate ordered or took steps to have 
affixed to a conspicuous place at or near 
the subject of dispute a copy of the pre- 
liminary order. 

In the present case there is a total 
lack of evidence or even of circumstances' 
from which a presumption can reason-' 
ably be drawn that applicant had by 26tb 
July 1925 knowledge of the proceedings 
arid the Magistrate’s procedure in going; 
on with the case ex-parte, therefore.' 
amounted to much more than a techni*! 
cal irregularity and it is impossible to 
hold that the applicant was, or may, not | 
have been prejudiced thereby. The 
proceedings of tho Magistrate are ac- 
cordingly set aside and ho will take them 
from the point they had reached when 
he passed the preliminary order dated 
29th July 1925 and will proceed to deter- 
mine the connected matter according to^ 
law. I order accordingly. 

D.D. Order accordingly. 


(1) A. I. R. 1924 Nag. 171. ^ 

(2) [1903] 33 Oil. 68=9 C. W. N. 1046—3 C 
L. J. 241 (F. B.). 
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Findlay, J. 0. 

Mt. Dhaniya Dii — Defendant No. 1 — 
Appellant. 

V. 

Mt. Kaitsalyabai and another — Plain- 
tiff and Defendant No. 2 — Respondents. 

Second Appeal No. 415 of 1925, Decided 
on 1 Ith February 1927, from the decree 
of the Dist. J., Nagpur, D/- l9th August 
1925, in Civil Appeal No. 92 of 1925. 

Hindu Law — Succession — Deafness and 
dumbness mu<t be congenital. 

The deafness and dumbness must be con* 
genital in order to eicclude a person from in* 
heritance: 45 Cal, 17 (P. C.) and A. 1. R. 1923 
Nag. 151, Foil. [P. 235, C. 1 & 2] 

W. R. Puranik — for Appellant. 

K. P. Vaidya — for Respondent No. 1. 

Judgment. — The facts of this case 
have been fully stated in the judgnaents 
of the two lower Courts. On the appeal 
coming on for heai’ing the pleader for the 
appellant stated that he did not desire 
to dispute the findings of fact arrived at 
by the lower appellate Court, liven on 
these findings, however, three points 
.were urged. The first of these was that 
the deafness and ducnljness of Mt. 
iCausalya Bai, Plaintiff-Respondent No. 
L, neoi not be congenital in orcjor to 
:3Xcludo from inheritance. I have been 
referred to two decisions in this connec- 
tion, viz., Dai Pratapgavri v. Mul- 
skankar (l) in which case Kajiji, J held 
that dumbness as the ground of exclusion 
from inhorifance under Hindu law must 
be incurable althougli it need nob bo 
congenital. Again, in Charu Chunder Pal 
V, Nobo Sunderi Dasi (2) Norris and 
Banerjoo, J.J., came to the conclusion 
that under the Bengal School of the 
Hindu law a widowed daugliter having a 
son who is dumb at tho time the succes- 
sion opens out, but is not shown to be 
incurably dumb, is entitled to succeed to 
her mother's stridhan in preference to a 
daughter’s son. This ruling does not, in 
effect, decide the point at issue, although 
Banerjee, J., in the course of his judg- 
mont, expressed his opinion that dumb- 
ness, in order to disqualify a person from 
inheritance, need not be congenital. The 
matter, however, seems to me to bo one 
in which I must necessarily follow the 
decision of their Lordships of the Privy 

U) A. 1. tt.~Td24 Bona. 3o'3, 

(2) (1891] 18 Cal. 327. 


Council in Gunjesktoar Kunwar v. Durga 
Prashad Singh (3). In the said judg- 
ment the following quotation occurs from 
Rajkumar Sarvadhikari’s Hindu Law of 
1 nheritance : 

Blindness, to cause exclusioa from inherit- 
ance, must be congenitril. Mere loss of sight 
which has supervened after birth is not aground 
of disqualification. Incurable blindooss, if not 
congenital, is not such au affiictiou as, under the 
Hindu Law, excludes a person from inheritance. 

Having given this quotation their 
Lordships go on bo hold that the said 
quotation is the true rule in this connec- 
tion. A similar view was also taken by 
Batten, J. C., in Nana v. Jogilal (4). 
The contention, therefore, that the non- 
congenital deafness and dumbness of 
Mb. Kausalya Bai would stiii exclude 
her from inheritance, necessarily fails. 

The second point urged on behalf of 
the appellant was that, in view of the 
finding arrived at by the first Court, that 
the property in suit was acquired by 
liiralal and Jaganoath jointly with their 
funds, the plaintiff was, at the most., 
entitled to joint possession to the extent 
of half the houses in dispute. Tho 
husband of the present appellant, how- 
ever, pre-deceased Hiralal, the husband' 
of the plaintiff and it follows that tho 
property passed to Hiralal by survivor- 
ship. It was presumably because this 
was so, that in paragrapli 4 of tho state- 
ment of the second defendant filed on 
IG — 10 — 1922 a partition bebweeri Hiralal 
and Jagannabb was pleaded, bub tho said 
pavtiti<)n has boe i held not to have boon 
proved by both tho lower Courts, lu the 
circumstancos, thorefoi’o, the present 
claim to joint possession is clearly 
entirely without substance. 

Thirdly and lastly, it has lieon urged 
that, in any event, the present appellant 
was entitled bo maintenance. Admittedly, 
no ploi bo this effoct was offered in thc- 
lowor Courts, and I do nob think it can 
possibly be entertained now at this stage, 
lb was nob oven raised in tlio appeal in 
tho Court of tho District Judge. 

Those findings govern tlio i)resent 
appeal, which is dismissed. The appel- 
lant must boar tlio respondent's costs.. 
Costs in tb.e lower Courts as already 
ordered. 

* B.i>. Appeal dismissed. 

(.3) [1918] 45 ~C.^7 17=4T1.~c7819=41 I A 
229 (P. C ). 

(4) A. I. R. 1923 Nag. 151=19 N. L. R, 09.. 
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KinkHede, a. J. G. 

J)attatraya and others — Plaintiffs — 
Appellants. 

V. 

Oopisa — Defendant— Respondent. 

Second Appeal No. 58-B of 1926, 
decided on 12th February 1927, from 
the decision of the Isb Addl. Dist. J., 
Akola, D/-I9th January 1926, in Civil 
Appeal No. Ill of 1925. 

(а) Tort — Nuisance — Privy causing nuisance 
-should be ordered to be built after latest models to 
prevent its being source of trouble to neighbours. 

It is withiu tho jurisdiction of a Court, in the 
•case of an actual nuisance, to insist upon the 
owner of the latrine or other source of nuisance 
taking due c&re for preventing offensive smells 
■from emanating from them and causing private 
nuisance to his neighbour. The defendant in 
such cases could be ordered to build his latrine 
after the latest scientific p.itteru with trap-doors 
etc. which would minimise the chances of its 
being a source of (rouble and iuconveuieucc to 
his neighbour. He could aUo bo restrained in 
regard to its capacity being over-taxed and thus 
'becoming an inevitable source of private uui- 
■sance. Ho could as well be ordered to take 
such precautions as regards its user as would 
prevent its causing injury to the he.alth of the 
inmates of his neighbours’ houses. (P 237 O 1} 

(б) Tort — Nuisance, private or public — Ex- 
.pert evidence is of great use. 

. ^or a Court to decide rightly whether a par- 
fx^ular nuisance Is one in that tbo inconvenience 

only to the public or there is a special injury 

a particular indiviiual, sanitary or medical 
expert evidence is of very great value and is an 
absolute necessity. [P 237 C 1] 

A. V. Khare anti W. D. Pcndliarkar — ■ 
for Appellants. 

Judgment,— This second appeal by the 
plaintiffs arises out of a suit tiled by 
them fora permanent injunction against 
tho defendant on tho ground that the 
latttn* opened a door abutting on plain- 
titTs Ota and constructed a cess-pool and 
latrino on Munieijal land near their 
liouse. Tlio parties are neighbours. 
Tho plaintiffs’ case is that the defendant 
has committed an actionable wrong in 
constructing the ccss-pool and latrine 
whicli causes nuisance to thona. They 
thoreforo want that tho defendant be 
ordered not to have any building, door 
or latrine or cess-pool on the land A B 
C in dispute. 

Tho defence was that tho ota belonged 
to the detondant and that the latrine 
and cess-pool do not cause any nuisance 
to plaintiffs. The trial Court held that 
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the ota belonged to plaintiffs and that 
the latriee and cess-pool do cause 
nuisance to plaintiffs. It accordingly 
passed a decree for a permanent injunc- 
tion. The defendant therefore appealed 
to the Additional District Judge s Oourt. 
The learned Additional District Judge 
differed from tho Court and held that 
plaintiffs failed to prove that the ota be- 
longed to them. As regards the site on 
which the latrine and tho cess-pool stand 
it came to the conclusion that 

the <}uc&tion of title has no bearing in the case 
for the title does not admittedly rest In the 
plaintiH and plaintiff has therefore no right to 
claim any relief on that :score • • • tjjg site may 
belong to any one, but it is apparent that 
defendant has no right to commit nuisance on 
iho land even if it were owned by himself. 

The Question then was whether tbe 
action of the defendant could be called a 
nuisance and whether tbe same consti- 
tuted an aotionable wrong. That tbe 
latrino and tbe cess-pool are a source of 
nuisance to the plaintiffs is found by the 
Courts below as a fact and this is not 
disputed before me. Tbe lower appellate 
Court wanted to relieve the plaintiffs 
of that nuisance by trying to find out 
whether it could be located elsewhere so 
as to cause no nuisance to plaintiffs. 
But the findings of the first Court which 
it had called up establish beyond doubt 
that tbe latrine and cess-pool if shifted 
to another side of tbe premises in dispute 
would be a source of nuisance to another 
neighijour. This confirms the finding 
that the latrine and the cess* pool is going 
to be a permanent source of trouble and 
nuisance to tbo defendant's neighbours 
whoever they may be. Why of all 
others tho plaintiffs must suffer tbe 
inconvenience 1 cannot understand. The 
ratio decidendi of tbe cases reported 
Jafar Sahib v. Kadir Rahiman (l) and 
Rama Rao v. Martha Sequeira{2) is that 
if tho privy bo found to be a private nuis- 
ance the owner must be ordered to remove 
it altogether or shift ib to such distance 
from the injured party’s dwelling as will 
nob cause any discomfort or danger to 
the health of the inmates of his house. 
The case in Amarendra Nath Dey v. 
Baranagore Jute Factory Co., Ltd. (3) 
contemplates the imposition of certain 
conditions or restrictions, or even the 
(1) tl«88]=12 Bom. 634. 

<2) [lOlOJ 42 Mad. 796=37 M. L. J. 224=-l0 

L. W. 147=52 I. O. 921=(1919) M. W. N. 

618. 

(3) A. I. R. 1923 Oal. 271=19 Oal. 1059. 


Dattatraya y. Gopisa (Kinkhede, A. J. O.) 
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adoption of precautionary measures for 
the prevention of injuries in the future 
and reservation of a liberty to the party 
apprehending the injury of bringing a 
fresh suit in the event of the threatened 
injury sought to be prevented by a quia, 
timet action becoming an actual nuisance. 

It therefore, appears that it is 
within the jurisdiction of a Court, in the 
case of an actual nuisance, to insist upon 
the owner of the latrine or other source 
of nuisance taking due care for prevent- 
ing offensive smells from emanating from 
them and causing private nuisance to his 
neighbour. The defendant in such cases 
could be ordered to build his latrine 
after the latest scientific patterns with 
trap doors, &c., which would minimize 
the chances of its being a source of 
trouble and inconvenience to his neigh- 
ibour. He could also be restrained in 
Iregard to its capacity being overtaxed 
and thus becoming an inevitable source 
|of private nuisance. He could as well 
be ordered to take such precautions as 
regards its user as would prevent its 
causing injury to the health of the in- 
mates of his neighbours' houses. This 
aspect of the question has not been duly 
considered by the Courts below in the 
present case. A careful scrutiny of the 
reports of*the aforesaid Madras, Calcutta 
cases and also the case of this Court, 
namely Rama Rao v. Martha Sequeira 
(2), Amerendra Nath v. liarnafjore Jute 
Laclory Co. Ltd. (3) and Municipal Com,' 
mitlee of Saugor v. Niikantk (1) clearly 
shows that the findings as to the nuis- 
ance or otherwise were based on medical 
or sanitary expert’s evidence. This kind 
of evidence has not been adduced in 
this case. Its value cannot be under- 
estimated in a case of this kind. For a 
Court to decide rightly whether a parti- 
cular nuisance is one in that the incon- 
venience is only to the public or there is 
a special injury to a particular indivi- 
dual, such expert evidence is of very 
great value and is an absolute necessity. 
Without it the Court may not Ije in a 
position to know what scientific or other 
effectual precautions must the owner of 
the privy be ordered to take or it would 
be justified in imposing on him in order 
to ensure the safety of the health of the 
inmates of the injured party’s house. 

The material on record is not sxiUi- 
cient to enable mo to decide the case 

(4) li N. L. H. i3‘2^3ri. C. 0'2. 


from this point of view. I therefore re- 
mand the case for a fresh decision as to* 
how far the nuisance which the Courts 
below have found is a private nuisance’ 
causing special injury to the plaintiff 
and what ways and means can be do- 
vised with the help of medical or sani- 
tary expert’s evidence for the preventionr 
of the privy and the cess-pool erected by 
the defendant becoming a source of pri- 
vate nuisance to plaintiffs and for decid- 
ing what suitable precautions short of 
removal of latrine and cess«pool, can the 
defendant be ordered, by means of a per- 
manent injunction, to adopt in order that 
they should cause no discomfort to, on 
danger to the healtlx of tho inmates of 
plaintiffs' house, and that if that be nob 
possible, whether the present is not a fit. 
case for ordering the latrine and cess- pool 
to be removed altogether from the vici- 
nity of the plaintiffs’ premises, it being 
borne in mind that the house acquired 
by the defendant had no privy attached- 
to it in the past and tho defendant is 
opening a new source of nuisance on land 
either Municipal or his own. 

The appeal is allowed and the case is 
rornanded to tho lower appollato Court 
which will bo at liberty to send it down, 
to the Court of first instance for record- 
ing evidence or for fresh deci.sion with 
advertence to the above remarks. 

The plaintilT will get a refund of the 
Court-fee paid on tlio memorandum of 
appeal to this Court. Other costs sliall 
abide the event. 

Case remanded. 
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Findlay, J. g. 

Defendant— Applicant. 

V. 

Sakharam Plaintiff — Non- applicant. 

Civil Revision No. 2 of 1927. Decided 

on iOth March 1927, from tho decree of 

the Addl. Dist. J., Nagpur, in Civil 

Appeal No. 81 of 192G. D/- 12th October 
1U2(>» 

Act. 5. 50-Tenant know- 
ing about dispute as to claim to landlord’s title 
but choosing one claimant— lie Is not protected— 
Incase of doubt he can proceed asunder C P 
Tenancy Act (19^0), 6’. C8. ’ 

Whoro a tenant knew of Iho dispute between 
two rival claimants to tho title ot landlord h?,^ 
chose one of them and paid rent to him ^ ^ ^ 
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Held : that the payment canoot be said to be 
i>ona 6de and S. 50 did not cover the ose. 

further, that if he had entertained any 
genuine doubt as to whom the payment should 
he made, an easy way of escape was provided 
for him by S. 68 of the C. P. Tenancy Act. 

CP 238 C 2] 

S. R. Vaidya — for Applicant. 

Order. — The defendant applicant, 
Oambbirya, was sued in the Court of the 
Additional Subordinate Judge Ko. 2, 
Kagpur, for rent arrears amounting to 
Rs. 22-12*0 in respect of his absolute 
occupancy holding in mouza Degma for 
the years 1^34 and 1335 FasH. The 
position of the present defendant in the 
hrst Court was a curious one. Appa- 
rently the question of the lambardarsbip 
of the village was in dispute and his posi- 
tion was that he had recognised one 
V. N. Datar who had been the agent of 
the previous lambardar, as the landlord. 
Admittedly, however, the present plain- 
tin non-applicant was appointed lambar- 
dar ob 16-1-1926, but the applicant’s 
position is that he was absolved by the 
payments made to the said Datar. The 
Judge of the hrst Court granted the plain- 
tiff a decree holding that the payment 
to Datar could not discharge the de- 
fendant. 

An ai))>eal was filed in the Court of the 
Additional District .ludge, who held that 
section 50 of the Transfer of Property 
Act could afford no help to the defen- 
dant. The latter had held the land from 
the pievious Mahajan until lG-9-1924, 
s.nd so long as he was alive there was no 
question as to who the landlord was. 

As I read the defence of the applicant 
in the first Court, his position was: 

I knew there was a dispute as to who w.as to 
«uccced-to the title of Mabajaa. 1 chose to recog- 
nise Datar as the landlord aud 1 am, therefore, 
absolved. 

It has been urged on behalf of the 
applicant in this Court that the case 
comes within the purview of section S. 50 
of the Transfer of Property Act, or that 
at any rate, the principle laid down 
therein should be applied. lam wholly 
unable to accept this proposition. In the 
first place, the attitude of the defendant as 
well as his whole position in the firstCourt 
was that it lay with him to choose whom 
ho would recognise as the person entitled 
to receive his rent and that having chosen 
Datar .he was absolved. I find it im- 
possible to heliovo that at the time he 
was ignorant as to the iiending dispute as 


to title ; so it is impossible, in my opinion, 
to hold that bis action was in good 
faith, while it is equally obvious that 
S. 50 of the Transfer of Property Act 
cannot cover the case because he nove 
in good faith could have held the pro^ 
party as from Datar. Moreover, there 
was the least excuse for the applicant in 
that, if be had entertained any genuine 
doubt as to whom the payment should 
be made to, an easy way of escape was 
provided for him by S. 68 of the G. P. 
Tenancy Act. 

The applicant has, in short, in my 
opinion, boon very ill-advised in contes- 
ting the present suit. His obvious course 
was to have paid the arrears due from 
him to the present plaintiff non-applicant 
and to have sued Datar for refund of tbe 
rental payments made to him. 1 think 
the lower appellate Court, therefore, has 
come to an undoubtedly sound conclusion 
and I am unable to interfere. The appli' 
cation for revision is accordingly dismis- 
sed without notice to the non-applicant. 
This order also covers Second Appeal 4 of 
1927, Second Appeal 5 of 1927, Second 
Appeal No. 35 of 1926, Civil Revision 1 
of 1927 and Civil Revision 3 of 1927. 

D.D. Application dismissed. 
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Findlat, J. G. 

Govinda — Defendant — -Appellant. 

V. 

Jairam Das — Plaintiff — Non-appli' 
cant. 

Civil Revision No. 397 of 1926, 
cided on 9th March 1927, from the 
order of the Small Causa Court 
Nagpur, D/- 25th September 1926, m 
Misc. Judicial Casa No. 61 of 1926; 

Limitation Act, S. b^Provincial Small Cause 
Coitrls Act, S. l7 (i). 

A Court has discretion under S. 5_ ol the 
tation Act to excuse delay in making tbe fPP . 
cation as required by S. 17 of tbe ^ 

Small Cause Courts Act : 24 ^ t 

Appr. ; A. I. R. 1922 Mad. 186, Appr. : 

1922 Mad. 354 and 37 All. 591, Ref. [P 239 U 

R. N. Padhay — for Applicant. 

T. Hiralal — for Non-Applicant. 

Order.— On 27—4—1926, decree w»3 
passed by the Judge of the Sraall 
Court, Nagpur, ex-parte against tbe 
sent defendant-applicant, Govinda. ^ 
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16 — 6 — 1926, Govinda presented an ap- 
plication to set aside the ex-parte decree 
on the ground that he hai been ill on the 
date of hearing. Under the proviso to 
S. 17 (1) of the Provincial Small Cause 
Courts Act it was incumbent on the ap- 
plicant, at the time of presenting his 
application, either to deposit the amount 
due by him under the decree or to give 
security for the performance thereof. He 
did not furnish such security along 
with the application, and it is noticeable 
that in the main application nothing was 
said about security. Objection was taken 
on 16—9 — 1926 by the plaintiff in this 
respect and, thereupon, the present appli- 
cant hied another written statement to 
the effect that he had been ready to 
furnish security but the Execution 
Clerk, on the I6th of June, had been busy 
and directed him to furnish security on 
the date of hearing, viz., the 16bh of 
September 1926, 

It is noticeable in this connexion that 
the so-called affidavit of 16 — 3 — 1926 has 
nob been sworn to before the requisite 
Officer and there is, in reality, no proof 
whatever that any such episode with the 
Execution Clerk of the Court occurred on 
the IGbh of J une, as the applicant alleged 
for the first titoc some throe months 
later. However this may b^. the lo.ver 
Court held that the provisions of S. 17 of 
the Small Cause Courts Act were man- 
datory, and as regards the possibility of 
applying S. 5 of the Limitation Act to 
the case, the Judge of the Small Cause 
Court was of opinion that it was doubtful 
whether the said section of the Limita- 
tion Act could be made use of in the 
circumstances of tlie case. In coining to 
this couclusion, the Judge of the Small 
Cause Court relied on an obiter of San- 
derson, C. J., in AhdiU Sheikh v. ytah^m- 
mad Ayub (1). In the said case the 
learned Chief Justice oxprossel doubt 
whether S. 5 of the Limitation Act ap- 
plied at all to such a case as at present 
in view of the fact that the main appli- 
cation was made within time. The 
learned Chief Justice, however, did nob 
discuss this point in detail, and, with all 
deference, I prefer the view of Oldfield 
and Rao, J.J., taken in Sudalnimuthit 
Kiidumban v. Andi Reddiar (2) for the 
reasons stated in the said judgment. A 

(1) [1920] 24 C.W.N. 3S0 ^50 1.6~55l=31~C 
L.J. IU7. 

(2) A.I.R. 1022 Mad. 186 = i5 Mad. G28. 


similar view has also been taken by 
Ramesam, J., in Koilpillai Samban v. 
Sappanimutku Samban (3) : [cf. also 
Muti7ia Gal v. Radha Kishan (4).] In 
view of the law I taka, therefore, it was 
incumbent on the lower Court to exercise 
in one direction or another the discretion 
which it had under S. 5 'of the Limita- 
tion Act. £c is clear from the terms of 
the lovver Court’s order that its opinion 
was that 3. 5 could not possibly apply at 
all, but that was nob so The lower 
Court has, therefore, failed to exercise a 
jurisdiction which was vested in it and 
the case must go back to that Court for 
decision on the merits of whether or not 
it should a.xerci-e a discretion in favour 
of the applicant under S. 5 of the Limi- 
tation Act on the allug.itions pub forward 
by him. 

The order, of which revision is sought, 
viz., that dated 2.5th of September 1926, 
is accordingly set a-'ide and the ca-e is 
remanded to that Court for disposal of 
the application, dated 16 — 6 — 1926, on 
the merits with advertence to the re- 
mark? contained in this order. Costs 
incurred by the parties in this Court will 
follow the event. 

D.D . Order set aside. 

■i) A.l.R. 1923 Mild. 354. 

(1) [1915J 37 AH. .591 — 30 I.C. 186 = 13 A.L.J. 

79 J. 
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Fendlay. j. C. 

R^mnarayan anl others — Applicants. 

V. 

Gichhm in Prashad and others — Non- 
Applicants. 

Civil Revision No. 73 of 1927, Decided 
on 30ch March 192 7. 

Court fee* — Partition suit by Hindu son — 
Mortgage decree in respect of some property 
paised against father, son not being party — Son 
wins' pray for declaring mortgage-decree not 
binding on him and pay ad valorem Court 
fees. 

Where io a suit for partition by a Hindu son 
ho includes a certain property in respect of 
which ‘a decree has been piissed against his 
father, and he was not a party to that suit, the 
son in his suit for partition must pray for de- 
claring that the decree is not binding on him 
and pay ad valorem Court f.;es on the amount of 
decree iOr such relief : 9 ZST. L, Ji. 1; ig H. L. II. 

61 Ref . [P 240 0 1] 

M. R. Dobde — for Applicants. 

y^aidya for Non-Applicants. 

Order. The applicants have come up 
in revision against the interlocutory 
order of the Additional District Jud^e 
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Nagpur. Dated 15—1—1927, ordering 
them to amend their plaint in Suit No. 9 
of 1926 by including a relief to the effect 
that the decree passed in favour of the 
defendants non-applicants Lai Behari and 
Rameharan, is not binding on them and 
to pay ad valorem Court-fee in respect of 
this relief. 

Admictedly, preliminary 'and final de- 
crees had been obtained before the filing 
of Suit No. 9 of 1926 against the Defen- 
dants Nos. 1 and 2 under a mortgage in 
favour of the non-applicants Nos. 4 and 
5. Defendant No. 1 is also admittedly 
the manager of the joint family, of which 
the plaintiffs are members. It is, no 
doubt, true as pointed out by Mibtra, A. 
J. O-, in Motiram v. Asaram (1) that al- 
though in a suit on a mortgage brought 
against the father in his representative 
capacity the -father represents the joint 
family, the sons may, in certain circum- 
stances, re-open a decree against him on 
grounds personal to -themselves, e. g., 
that the debt for which the mortgage 
wa^ given was not binding on them under 
tlie Hindu Law. At the same time, apart 
from this incidental matter, the decision 
of J3atton. A. J. C., on the main question 
involved in Gore v. Kashiram (2) still 
remains good law in these Provinces and 
I am wholly unable to appreciate the 
.position of the applicants : 

I It seems to mo that, in the circum- 
jstancos of this case, the applicants were 
bound to ask for a declaration that the 
ItnortgagG'decroe in question is not bind- 
ing on them and, if they asked for this 
relief, the Additional District -Judge has 
rightly called on them to pay the on- 
baoced Court-fees. The position of the 
applicants is said bo bo as follows : — 

We merely want -partition ; we do 
nob wish the mortgage-decree to be set 
aside." 

Very obviously, however, they cannot, 
in effect, obtain the partition they desire 
unless they also claim a declaration .that 
the mortgage-decree in favour of the non- 
applicants Nos. 4 and 5 is nob binding on 
them. The fact tliat they were not par- 
ties in the mortgage suit is quite 
immaterial in view of the law laid down 
by Batten, A. J. O.. in the case quoted. 
Gore V. Kashiram (2), a decision with 
which I respectfully declare my concur- 
rence. 

(1) " ll9iyrio'N.ir.Rr(34=53 I.C. 770. 

(2) [19133 9 N.L.R. 1=18 I.C. 848. 
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I am of opinion, therefore, that the 
order of the Additional District Judge is 
a ccrrect one and I dismiss the appli- 
cation without notice 'to the non-appli- 
cants. 

Application dismissed. 
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Kinkhede, A. J. C. 

J airam Accu3ad“*Applijant. 

v. 

Emperor — Dppoiibe Party. 

Criminal Rsvision No. 209-B of 1926> 
Decided on 8th February 1927, from the 
order of the 2nd Class Magistrate, Bala- 
pur, D/- llth December 1926, in Criminal 
Case No. 18 of 1926. 

Criminal P. C., S. 2^1 —‘Recalling prosecution- 
witnesses for cross-ecamlnation— Accused must 
bear expenses. 

Where the CIS© was closed without granting 
adjouroment to accused to cross-examine pro- 
secution witnesses through bis pleader, the- 
order was set aside subject to accused paying 
the expenses : 37 Cal. 236 and 43 Mad. 411, Bef. 

[P 240 0 2} 

W. B. Pendharkai — for Applicant. 

Order.- -The application must succeed. 
The Magistrate admits in bis explana- 
tion that the accused was undefended 
by a pleader ; be was therefore 
naturally unable to cross-examine 
the witnesses. The cross-examination 
by himself shows what its worth 
is. The accused was thus placed in a 
very disadvantageous position by reason 
of his pleader’s absence and the refusal 
of the Magistrate to adjourn the bearing 
at the request of the newly engaged 
pleader. The Magistrate could well have 
exercised his discretion in giving the 
adjournment prayed for. 1 think the 
order closing the case for judgment must 
therefore be set aside, and it is accord- 
ingly set aside, but subject to terms. 
The accused will have now full opportu- 
nity to cross-examine all the prosecution 
witnesses through a pleader subject how- 
ever to the condition that he will have! 
to bear the expenses of recalling those 
witnesses ; compare Indar Rai v- 
Emperor (1) and Bockby v. Emperor 

Order set aside. 


D.D. 


(1) [1910J .37 Oaf. 236 = 14 G. W. N. 280=® 
I. O. 403=11 Cr. L. J. 128. 

(2) [1920] 43 Mad. 411=3« M. L. J. 209=11 
L. W. 130=55 I. O. 345=(1920) M. W. N. 
137. 
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Udaram Magniram — Applicant. 


V. I 

Laxman Marmari — Non-Applicant. 

Civil R3vision No. 12-B of 1926, De- 
cided on 7th August 1926, from the de- 
cision of the Small Cause Court, J., 
Basim, D/- 4th December 1925, in Civil 
Suit No. 76 of 1925. 

jSc (a) Decree^V aUdily—Hlgh Court ordering 
stay of suit Stay order not communicated to 
trial Court — Decree is valid. 

Where the High Court passed an order stiying 
the suit in the lower Court, but b3fore the order 
could bi communicated to it. it passed a decree 
in that suit. 

Held : th^it the decree must be treated aa 
vahdly passed ; 41 Mad. 15i, Foil. ; 33 Cal. 

927, not Foil. [p 242 . G Ij 

sj* (6) Evidence Act, S. 91—Prottote ineffec- 

of proper stamp — Creditor can 
jaU back 071 original transaction — Contract Act 
<S. 70, ’ 


A. creditor can fall back on the original trans- 
action and recover his monev on its basis when 
It 13 found or conceded that the document oi 
instrument which he had obtained from the 
debtor was meflo;tive to establish any contrac- 
tual relation of debtor and creditor between them 
so as to serve as a basis for a suit in a Court of 
law , 0 H. L/. li. 125, Foil. [P 242, C IJ 

Although Ss. 91 and 92 prohibit any secondary 
evidence of the terms of a written contract 
they do not exclude proof of a statement of a 
fact recited therein. Where, therefore, an in- 
sulUciently stamped pronote is not admissible 
to prove the specihc term of the contract e.nbo- 
died therein, namely, the unconditional under- 
taking or promise to pay the sum with its iu- 
terest, it could be u-u'l as a mere ackuowledc- 
mont or statement coniainiiig defendant’s ad- 
missioa of receipt of money ^aod of his own 
liability therefor to the person from whom ho 
took it. The prouote failing to take cllect us 
such, the creditor could also treat the contract 
as non-existent and ask for refund of considera- 
tion on the ground that it lailed. [P 2l2, C 2] 

75^- L. Pcndharkar — for Applicant. 

M. n. Bobde — for Non-Applicant. 

ihis and the connected Civil 
Hovision No. 181-B of 1925 have been 
lilod under the following circumstanco?. 

ihe plainbitV lilod a suit in the Small 
Causo Court on foot of a pronobe dated 
-0-1-wO for Its. 400, executed by the 
piesent apfiellant. That pronoto was 
required according to the Amendment of 
the Stamp Act to be stamped with a 
2 annas stamp, but through inadvertence 
or Ignorance was stamped with one anna 
only. This defect in the stamp was 
noticed by the plaintilT at the time of 
1927 N/31 32 
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filing fch'e suit and he, therefore, inserted 
a clause in the plaint that it is likely to 
be held that the pronote is inadmis- 
sible in evidence and cannot serve as a 

basis for the suit and that he, therefore, 

claims to recover the money not on its 
basis as a contract containing an un- 
conditional promise to pay, but in the 

on the basis of the negotia- 
tions that preceded it, together with 
interest at Re. 1 p. c. p. m. The defen- 
dant naturally took the plea of the 
pronota not being admissible in evidence 
and raised the contention that plaintiff 
cannot also sue for money in the alter- 
native. The trial Court as par its order 
dated 16-9-25 overruled this contention 
relying on Gokuldas v. Parmanand (l) 
and proceeded to try the suit on its 
merits and fixed 3-11-25 as the date for 
hearing evidence. In the meantime, the 
applicant filed Civil Revision No, 181-B 
of 1925 in this Court on 30-9-25 and 
obtained an order dated 3-10-25 for stay 
of proceedings which through oversight 
wore described as execution proceedings. 
The lower Court thinking that in -the 
absence of a decree capable of execution, 
there could bo no stay of execution and 
proceeded to fix the case again for evi- 
dence for 4-12-25. The applicant though 
cognizant of the order dated 3-11-25 
calling upon to adduce evidence sum- 
moned no witnesses for 4-12-25 nor did 
ho take any steps early enough to obtain 
a proper order from this Court to stay 
further proceedings. Ho moved this 
Court just a couple of days before the 
date of hearing of the case in the lower 
Court for the appropriate order for stay 
and got it on 3-12-25. But before this 
orclor could bo communicated to the 
lower Court, that Court decided the case 
and parsed a decree against the defen- 
dant-applicant on 4-12-25. Against this 

•lecree also he filed another Civil Revi- 
sion No. 12-B of 1926 on 1G-2-2G and 
both those revisions will l)o disposed of 

by this order. 




dated 4-12-25 should ho dischargrd as 
having been passed in spite of tlie order 
for stay dated 3- 12-25. Reliance is 
placed on the rulings of the Calcutta 
liigh Court in Htiktcmchand Bold v 
Kamalanand Singh (2) in support of this 
''''n applicant, whereas 

(1) [UlOJ 0 N. L, H, 125=8 I iJ 2S1 

(2) Ll'JOGJ 33 Cal. 927=3 C. L J. G7 
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the noD'applicant contends on the 
strength of the ruling and the principle 
enunciated in Venkatachalapatrao v. 
Kamesiuaramma (3) that the decree must 
be treated as validly passed, I think 
the non-applicant’s contention must pre- 
'rail in this respect. The Court below 
retained jurisdiction in the absence of 
any communication of the order staying 
its hands. 

The nest contention is that the lower 
Court’s order dated 11-9-25 is erroneous 
and against law and must be set aside 
in view of the decision of Madras High 
Court in Pothi Reddi v. Yelayudasivan 
(4) followed in Mutha Shastrigal v. 
V ishioannth (5), Som'istindaram v. 
Ei'ishnamurti (6) and Ckandasing y. 
Amritsar Banking Go. (7). On the 
other hand the non-applicant maintains 
that the order is correct as it has the 
authority not only of this Court’s ruling 
in Gokuldas v, Parmanand (1), but also 
of the High Court of Allahabad in Ram' 
sioariip v. Jasodha Kuniuar (8). On going 
through the donllioting decisions bearing 
on the pcint I am of opinion that the 
view taken by this Court in Gokuldas v. 
Paramanand (1) is in more consonance 
with justice and equity than that taken in 
the Madras High Court which has wai- 
vered from time to time. I, therefore, 
hold that the plaintiff was rightly al- 
lowed by the Court below to fall back 
on the original transaction and to recover 
his money on its basis when it was found 
orconsedod that the document or in- 
strument which the applicant gave bo 
the non-applicant wa? ineffective to 
establish any conbractuil relation of 
debtor and creditor between them so as to 
serve as a basis for a suit in a Court 
of law. The document styled as a pro- 
note remainel incomplete so to say for 
want of insufficient stamp duty by the 
default of the applicant, it being his 
legal duty under S. 29 of the Stamp Act 
to pay tile necessary stamp duty thereon. 
He cannot be allowed to profit by his 
own broach of a legal duty or derive any 

(3J [191HJ 41 Mad. 151=5 M. L. W. 617=33 
M. L. J. 515=13 I. C. •2U=(1917) M.W.N, 
785. 

(4) f 1887] 10 Mad. 94. 

(.5) [1014) 38 Mad. 050=23 M. L. J. 19=21 
1. 0. 8G4='l914) M. \V. N. 53. 

(G) [1907] 17 M. li. J. 126. 

(7) A. I. II. 1922 Lah. 307=2 Lab. 330. 

(8) [1927] 31 All. 159 = 13 I. 0. 133=9 A. L. J. 

72. 


undue advantage by being permitted to 
swallow the money be got on the faith 
of such an invalid instrument. 

Then again, although Ss. 91 and 92 of 
the Evidence Act prohibit any secondary 
evidence of the terms of a written con- 
tract they do not exclude‘'proof of state- 
ment of a fact recited therein : Lalsing 
v. Ckaitran (9). It' therefore, follows 
that although the instrument is not 
admissible to prove the specific term of 
the contract embodied therein, namely 
the unconditional undertaking or pro- 
mise to pay the sum with its interest, it 
could be used as a mere acknowledgment 
or statement containing defendant’s ad- 
mission of receipt of money and of his 
own liability therefor to the person from 
whom he took it. For such a purpose a 
stamp of one anna was suffiuieat. The 
instrument might be read as if it did not 
contain any such promise or undertaking 
to pay. 

Section 70 of the Contract Act also 
makes it clear that the defendant must 
compansate the person whose non-gratui- 
tous act has benefited him. The instru- 
ment of pro-nobe failing to take effect 
as such, the creditor could certainly 
treat tho contract as non-existent and 
ask for refund of consideration on the 
ground that it failed. In this view of^ 
the case also the decision sought to be 
revised seems to be in accordance with 
law and cannot be set aside. The appli' 
cations are, therefore, rejected with costs. 
I fix pleaders’ fee in each case at 
Rs. 15. 

D.p. Application rejected. 

(9) CLJ02J 15 a P. L. R. 24. 
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Findlay, J. 0. 

Sheokisan — Plaintiff — Appellant. 

V. 

Narayan Wasudeo J'os/u*— Defendant 
— Respondent. 

Misc. Appeal No. 44 of 1925, Decided 
on 26bh February 1927, from tho judg- 
ment of the Aid!. Dist. J., Bhandara. 
D/- 25th September 1925, in Miso. Ap- 
peal No. 4 of 1925. 

Execution — Decree binding — Decree not on 
compromise— ‘Saleability of land ordered to be 
sold by the decree cannot be questioned by execu- 
tlttg Court. 

Wheo a de3r03 is bisai oia oonproaUa 
whoa it oo.itaias a ooiditioa which oaoDot h9 
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legally eoforced, the decree, so far as that condi* 
tioQ is eonceroed, is iaoparative and, so to speak, 
the illegal part of it oanoot be executed : A. 1. i?. 
1924 Nag. 84, Foil, [P 243 0 2] 

Bat there is no good ground for extendiog this 
principle to all othe** decrees passed by a Court 
and therefore when a decree is not a compromise 
decree, the executing Court cannot go into the 
<^uestioo of saleability of the land ordered under 
the decree to bj sold : 22 W. R. 460 ; 9 C. P. JJ. R 
136 aud 1 j C. P. L. B. 134. Ref. TP 243 C 2] 

Y. V. Jakztda ) — for Appollaafc. 

M. B. Pathak — for Respondent. 

Judgment. — The present plaintiff- 
appellant, Sboekisan, hied a suit for 
arrears of revenue against the defendant- 
respondent Narayan Wasudeo Joshi in 
the Court of the Second lilunsiff, Bhan- 
dara. The suit proceeded exparte and 
preliminary -decree for sale was passed on 
26-10- 1923, the plaintiff having claimed 
a charge on certain milkiyat Sarkar land 
therein. Notice issued to the defendant- ’ 
respondent before the decree was made 
final. He again remained absent and final 
decree was granted on 12-1-1924. Later 
on execution proceedings started and pro- 
clamation of sale etc. issued. The sale 
was held on 23-10-1924 and the decree- 
holder having obtained permission to bid, 
bought the property. Thereafter, the 
appellant as purchaser deposited a fourth 
of the purchase money. On 29-11-21 the 
executing Gjurt set aside the sale on the 
ground that the purchaser had nob de- 
posited the three-fourths balance of the 
purchase money. Meanwhile, the judg- 
ment-debtor had deposited the amount of 
the claim and this was ordered to bo paid 
to the decree-holder. 

An appeal followed against this order 
to the Co irt of the Additional District 
Judge, Bhandara. He held that the 
decres-holder was entitled to set-off the 
balance of the purchase money and he 
accordingly set aside the order of the 
first Court, dated 19-11-24. and remanded 
the application for execution to that 
Court for disposal according to law. 
On 8-5-25 accordingly • the first Court 
passed order confirming the sale and a 
struck off the case as fully satisfied. This 
order was once more appealed against by 
the present judgment-debtor respondent, 
and the Additional District Judge, by 
bis order dated 25-9-1925, once more 
remanded the case for further proceed- 
ings to the first Court. The reason for 
this remand was that in his opinion there 
seemed reason to suppose that the lands 


in the decree, which were specifically 
ordered to be sold, could not be so soJds 
but he was unable to dispose of this 
matter entirely until the extent and 
nature of the judgment-debtor’s interest 
in the milkiyat Sarkar land bad not been 
made out, and he found it necessary to 
remand the case once more to the Court 
of first instance. 


Assuming that ordinarily the land in 
question could not be legally brought 
to sale the question I have to decide is 
whether the lower appellate Court was 
correct in thinking that it could, in the 
circumstances, go behind the judgment 
and decree in Suit No. 149 of 1923. In 
arriving at the decision he did, the 
learned Additional District Judge placed 
reliance on the decisions of Prideaux, 
A. J. C., in Pat asharam v. Sitaram (l)‘ 
The learned A. J. C.. in that case, came 
to the conclusion that when a decree is 
based on a compromise and when it con- 
tains a condition, which cannot be legally 
enforced, the decree, so far as that 
condition is concerned, is inoperative 
and. so to speak, the illegal part of it 
cannot be executed. In arriving at the 
conclusion’he did. Prideaux, A. J. C. made 
reference to the decisions in LakshmaJia- 
swami Naidu, \ Rangamma{2] Rama 
sami Naiky. Ramasanii (3). As 

these decisions show, a clear distinction 
has to be made in this connexion between 
a decree ba'ed on a compromise and a 
decree o'iherwise passed under oiclinaryj 
circumstancas by a Court. Such a com- 
promise decree is, in effect, a mere re- 
flection of the prior contract to 

compromise the suit which the parties 
concerned have arrived at. It naturallyl 
follows therefrom that, if the contract 
in question contains a condition which' 
the Courts would ordinarily nob enforce 
as being illegal or opposed to public, 
policy, the executing Court will also' 
decline to enforce any such condition., 
even although it has been embodied in' 
the compromise decree. 


I am unaware, however, of any good, 
ground for Oitending the principle in 
question to all other decrees passed by 
a Court. It is very obvious that any 
such interference by an executing Court 
with the decree as passed by an original 

{D A. 1, R. 1021 Nag. 84:^^ N. L R 1 

(2) [1903) 26 Mad. 31. ^ ti. 1 . 

(3) [1007] 30 Mad. 255=17 M. L. J. 201. 
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Court must be strictly limited and in 
Shirekuli Timapa Hegda v. Mahablya, 
(4) Bird wood and Jardine, J J., declined 
to interfere in a case in which it was 
alleged that a compromise decree con* 
taioed a penal stipulation. The admission 
of a power to vary th3 requirements of 
a 'decree once it has boen passed will 
inevitably introduce confusion and un- 
certainty, and if ordinary decrees not 
passed on a compromise, as the present 
one is, were to be challengable in exe- 
cution' proceedings on the ground that 
they contained an illegal condition, a 
state of little less than a judicial chaos 
would result. 

There is abundant authority fcr the 
view that once a decree has become final 
the executing Court is incapable of once 
more reepening the question as to its 
being an illegal or a valid decree save in 
the exceptional case of a compromise 
decree, with which I have dejhlt above : 
cf. Sunkur Singh v. Hnree Mohan 
Thdkoor (5), Balaji Vithoha v. Balkrishna 
liaoji (G) and Parkhit v. Chamra (7). I 
am of opinion, therefore, that the lower 
appellate Court was incorrect in remand- 
ing the case for enquiry into the question 
of the nature and extent of the judgment- 
debtor's interest in the milkiyat sarkar 
land and as to saleability of such land 
under the decree. Whether -as against 
Government the plot is saleable is a 
matter 1 am not concerned with here, as 
against the judgment* debtor-respondent, 
the decree as such is clearly enforceable. 
The order of the remand is, therefore, set 
aside and the case will go back to the 
lower appellate Court for decision of the 
other questions which arose in the ap- 
peal. The questions which remain are 
included in the third ground of appeal 
as well as in the additional ground of 
appeal filed on 23-9-25, viz., as' to 
whether the sale should not have been 
confirmed in view of the alleged failure 
of the decree-holder to exorcise his right 
of sob-ofT of the docrobal amount against 
the purchase money by legal . process of 
law in duo time, and as- regards the, 
ell'ccb of the deorodee-holer’s alleged 
wiblidrawal of the dopoait on 4-12-24. 

The remanding judgment of the lower 
appellate Court, dated 25*9-25, is accord- 

(4) 1.18H01 10 Bom. 435. 

(5) 22 W. K. 4G0. ' ' ' ' 

(f.J flSOG] U O. P. T., R. ISO. ' • 

(7) [l‘JU2] 5 C. P. L. R. 131. 


ingly reversed and the case will go back 
bo that Court for'disposal of the remain- 
ing grounds of appeal in Miscellaneous 
Appeal No. 4 of 1925, Costs of the 
appeal in this Court will follow the 
event. 

D.D. Order set aside^ 
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Kinkhede, a. J. O. 

Karnacha idra an! others — Aoousei— 
Applicants. 

V. 

Empero) — Non- Applicant. 

Criminal Revision No. 54-B' of 1927,. 
Daoidei on 29bh March 1927, from the 
order of the Disb. Mag., Akola, D/- 16th 
February 1927, in Criminal Case No. 32 
of 1926. 

C'ifnSnal P.C.,S. 5i8—2^jtlce under, should 
be given — lyant o/ notice — Question as to is not of 
legality, but one of propriety. 

Although S. 528 does not provide for the giv*- 
iag of a uotice to thd opposite party, still oa 
general prinotple notioe should be giveu to the 
pj.rty affeoted, before an order for transfer is 
made : 7 C. \V, N. 114. Ri/. ; 14 C. P. L. R. I'JO 
Cr., Foil. [P 244 C 2i 

Bub a want of aotice under S. 529 does not 
amount to illegality. The quistioa of notice is 
one of propriety rather than of legality, and as 
such, it is o je to bi decided on the facts of each 
particular case : 21 Bom. L. R. 276, Ref. 

[P 245 0 11 

W. R. Puranik and D. W. Pinge — -far 
Applicants. 

G. P. Dick — for the Crown. 

Order. — However reluctant I may 
be to interfere with the exorcise of the 
discretion which the law gives to a Dis- 
trict Magistrate in the matter of ordering 
transfers or withdrawal of criminal cases 
from the file of one Subordinate Court 
to another Court and vice versa, I am 
bound to say that the District Magis* 
trates have to be very careful whenever 
they are called upon by one party only 
to exercise such power. Although S. 526' 
of the Criminal P. C. does not provide 
for ohe giving of a notice bo the opposite 
party, still on general principle notice, 
should be given to the party affected, 
before an prider for transfer is made: of. 
Ajadhaya ^al ,y. Prayag Narain (!)• 
The Distiuot Magistrate states in hi^ 

(IJ [1903] 7 C. W. N. 114. 
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explanation that no notice is required nn- 
der S. 528, Criminal P. O. This is so, no 
doubt, under the statute. But so far back 
as in 1901 this Court has pointed out in 
Mao Ramsingh v. Hussain Ali (2), that 
before a District Magistrate can transfer 
a case from one Subordinate Court to 
another Subordinate Court, notice of 
such intended transfer should be served 
upon the parties so as to enable either 
of the parties to come forward and show 
cause why such transfer should not be 
made. The learned Judicial Commis- 
sioner placed reliance for this view on 
the cases of Teacotta Shekdar v. Ameer 
Majee (3), Imperatrix v. Sadasheo (4), 
and Umraosingh v. Fakirchand (5). In 
a case of a recent data decided by the 
Bombay High Court and reported as 
In re Flawaji Sakharam Mhalaskar (6), 
Heaton and Pratt, JJ., pointed out that 
though the trend of the decisions of that 
Court, ever since the case of Imperatrix v. 
Sadasheo (4), ‘was to treat an order made 
under S. 528, Criminal P. C., without no- 
tice as illegal, the recent practice was to 
treat want of notice as not amounting to 
lillogaliby and that the question of notice 
I was one of propriety rather than of lega- 
iHby, and, as such, it was one to be deci- 
ded on tlie facts of each particular case. 
In that case, as in the present case, the 
trial had occupied several hearings before 
the Magistrate, in the course of which the 
whole of the prosecution evidence was 
led, charges were framed against the 
accused, and cross-examination of some 
of the prosecution witnesses was furnished 
and tile case had stood adjourned for 
recording the evidence of defence wit- 
nesses. Such a stage was regarded as a 
very late stage of the case and the order of 
transfer was at the instance of the com- 
plainant set aside as improper on the 
ground that it was passed on the application 
of one party (i. o. the accused) without 
giving the other party, the complainant, 
an opportunity of being heard, and the 
Magistrate ordering the transfer was 
directed to hear the matter after issue cf 
notice to both the parties. The princi- 
ple of this case very fittingly applies to 
this case also. 

(2) [1901] 14 0. P. r.. R. 100 Cr. 

(3) H Cal. 393 = 10 C. L, R. 239 

Ml [1898] 22 Bom. 549. 

(5) [1881] 3 AH. 749. 

<G) [1919J 21 Bom. L. R. 270=50 I. C 490 = 

20 Cr. L. J. 320. 


I therefore set aside the order of trans- 
fer and direct the District Magistrate to 
rehear the application for transfer and 
dispose it of in accordance with law. 

D-D. Order set aside. 
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Hallifax, A. J. C. 

Pandii — Plaintiff — Appellant. 

V. 

Kautika Da/-— Defendant — Respon- 
dent. 

Second Appeal No. 56 of 1923, Decided 
on 20th September 1924, against the 
decree of the Dist. J., Wardha, D/- 19th 
December 1922, in Civil Appeal No. 112 
of 1922. 

C. P. Tenancy Act (1898), S. 40 (1)— “Orcitp?/” 
meaning of. 

A proprietor holding cultivating possession 
of sir land can bi said to “occu y” that lat.d 
for the purposes of S. 40 ( 1 ) : Case law discussed. 

[P 246 C IJ 

S. K. Dose and P. N. Radra — for 
Appellant. » 

V. R. Pandit, and T. T. Kedat — for 
Respondent. 

Judgnnent. — The two persons who 
instituted tliis suit claimed to bo the 
heirs of a deceased Hindu, Mahadeo 
Kunbi, and to lie entitled to possession 
of his estate on the termination by re- 
marriage of the limited ownership of lii.s 
widow. As not infrecpiontly happens, 
one of the two plaintiffs who claimed 
to inherit equally is of an earlier genera- 
tion and in a nearer degree of relation- 
ship to the last male holder than the 
other, and the latter has now dropped 
out of tlio case. Pandu, the former, who 
is appellant hero, is admitted to bo 
Mahadcosonly reversionary heir under 
the Hindu Law, their common ancestor 
being one liapuji, and the dispute in this 
case is in respect only of his right to 
inherit an occ»>pancy liolding of 48’78 
acres which was a part of Mahadeo’s 
property. As the second marriage of 
Mahadeo’s widow took place in 1919, 
the case is governed by S. 46 of the 
Tenancy Act. 1898. and it is admitted 
that Pandu satisfies all the conditions 
of that section necessary to make him 
occupancy tenant of Mahadeo’s holding 
except one : it is contended by the oppo- 
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sito party that their comuion ancestor 
Bapuji never “occupied” the holding 
according to the meaning of the con* 
eluding words of S. 46 (1). 

It is admitted that an area of 72 acres, 
which included the whole of Mahadoo's 
occupancy holding, was held by Bapuji 
as sir. Sir was for the first time 
‘‘definitely defined," as the learned Dis- 
trict Judge pubs it, in S. 3 (11) of Act 
9 of 1883, and Bapuji died in 1870. 
Bub in the jamabandi of 1860 he is re- 
corded as tenant of the whole 72 acres 
and also as bissedar malguzar, and from 
the other entries in that document it is 
clear that be had broken up all the land 
from waste, some of it 13 years and the 
rest 29 years before his death in 1870. 
The whole of it was therefore his sir in 
1870 under both Cl. (b) and Cl. (o) of the 
Tenancy Act of 1883, though it was not 
then so recorded. Anyhow Bapuji’s oc- 
cupation of it was of the same character 
as if it had been sir and had been so 
recorded. 

The question for decision then is whe- 
ther a proprietor holding cultivating 
possession of sir land can be said bo 
occupy” that land lor the purposes of 
8. 46 (1) of the Tenancy Act 1898. In 
the lower appellate Court it has been 
hold that be cannot, and the plaintiff 
Pandu has appealed against that deci- 
sion. Before that question is discussed 
it will be well to deal with another small 
matter arising out of a passage in the 
judgment of the lower appellate Court, 
which is perhaps only a suggestion of a 
view that is incorrect and nob an expres- 
sion of it. The learned Judge writes: 

The fields iu suit formed ouly part of the land 
held by Bapuji. Ex. P. 1 is the Settlement 
Khasra of 1860 and shows that Bapuji held 
72 acres : the land iu suit only amounts to 
48 82 acres. Bapuji’s holding was partitioned 
amongst the sons in 1880. In v. 

Thahur Ram (1) it has been held that a tenant 
who has previously held a part only of an exist* 
iiig holding cannot be said to have occupied 
the present holding within the meaning of .8. 46 
of the Tenancy Act, though the converse of this 
might not apply. It was also held th.at where 
a partition is made a fresh holding is created. 

For the judgment in Son Singh v. 
Thakur Ham (1), of which the title 
has been misquoted, X am responsible. 
In that case the question was whe- 
ther one Ananb could be regarded as 
having “occupied” an existing bolding 
of about thirte en acres, of which up to 

(1) A. I. R. 1922 Nag. 21=18 N. L, R. 48. 


his death he had been tenant of about 
six. The passage towards the end of 
the judgment to which the learned judgo 
refers is this : 

If the whole of the present holding were a 
part of the origia<tl holding of Anant, then it 
might be argued with some show of reasoa that 
he did ‘occupy’ it within the meaning of 8. 46 
of the iTeuancy Act, in spite of the opinion 
already! expressed that each part of a holding 
after partition is an entirely new holding. But 
it cannot possibly bo said that he occupied the 
present holding of 13*25 acras just because about 
half of it was iacluied io the holding which bo 
did occupy. 

All that need be said is that the argu- 
ment could have been said not only to 
have some show of reason behind it, but 
to be unanswerable, bub it was unneces- 
sary to put the matter so strongly for 
the purposes of that case. 

On the main question whether occupa- 
tion of sir land can be regarded as 
occupation for the purposes of S. 46 
the learned District Judge has accepted 
the view expressed by the Hon’blo 
the Financial Commissioner in Ijabchand^ 
V. Daulat Singh (2), which is published 
in the old Kevenue Manual under S. 46 of 
the Tenancy Act, 1898, In that case it 
was held that the word “occupy” ia 
S. 46 means “to hold as an occupancy 
tenant” and does not include the occupy' 
tion of sir land by a proprietor. The 
basis of the decision is summarised as 
follows : 

A bolding is a parcel of land held by a tenant 
of a landlord under one lease or one set of condi- 
tions. In the present case there was no holding 
prior to 19Q2, as there was then no relationship 
of tenant and landlord, and though a oommon 
ancestor may have occupied tbe land which 
now forms the bolding, I hold that he cannot 
be said to have occupied tbe holding. 

With great deference I would say that 
it is the word “occupy” that requires 
interpretation, not tbe word “holding. 
Whether the common ancestor was in 
possession of the present “holding" or 
not may be in question in such a case, 
as it was in Son Singh v. Thakur Ram 
(1) and was apparently supposed to be m 
this case. But that question did not 
arise in Lahchand v. Daulatsingh (2); tbe 
question that did arise was whether 
that possession by the common ancestor 
was an “occupation” within tbe meaning 
of S. 46 (1) or not . i 

That the word “occupy” in that see [ 
tion does include occupation of sir 1*°° 
~{2) TlOie] C. P. R. R. 83. 
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iby a proprietor appears 'feo me beyond 
jdoubt. Indeed its meaning may be wider 
still and may include some of the tenures 
which are mentioned in Lahchand v. 
Daxilat Singh (2) as indicating the absur- 
dity of any extension of its meaning 
beyond that of possession by an occu- 
pancy tenant as such, but I am not con- 
cerned with that at present. In the 
judgment in Shioram v. Tukaram (3) I 
gave reasons, which on further examina- 
tion still seem to me cogent, for holding 
that the occupancy right held by an 
ex-proprietor in land that was his sir is 
part of the right he held in the sir and not 
a right newly created in him by statute. 
In that view the holder of sir may be 
regarded as satisfying even the condition 
laid down in Labchand v. Daulatsingh 
(3) ; he does hold the land as an occupancy 
tenant, -but be is also the proprietor of 
it. That this view of the dual capacity 
of the holder of sir is no recently evolved 
legal abstraction is made quite clear 
by the jamabandi for 1860 filed in this 
case, where Bapuji is recorded as pro- 
prietor and also as tenant in possession. 

But there are further reasons foe hold- 
ing that the meaning of the word “oc- 
cupy” in S. 46 (1) is not restricted to oc- 
cupation in the capacity of an occupancy 
tenant, but extends at least to occupa- 
tion of sir by a proprietor. The word is 
nbt used elsewhere in the Act, or as far 
as I am aware, in any other Act, in that 
restricted sense, and if the Legislature 
had meant that the ancestor had to be a 
person ‘ who was an occupancy tenant of 
the holding,” those words would have 
been used, instead of the unusual and 
clearly wider expression, “who occupied 
the holding”. 

The meaning, the Legislature intended 
the words to convey, is made if possible 
still clearer, at least in respect of sir 
land, by the uso^of the word “occupy” in 
the section of the same Act immediately 
before the one wo are considering. S. 45 
(1) spgaks of a proprietor’s right in the 
sir in his separate possession as “the 
right to ’ occupy” sir land as a proprietor”, 
and the same word cannot have diflereot 
meanings in different parts of the same 
Act, even if they are not consecutive 
sections. 

The decree of the lower appellate 
Oourb will accordingly be set aside. In 
it s place a decree will issue declaring 

(3J A. I. R. 1923 Nag. R. 26. 


the plaintiff-appellant Pandu to be the 
occupancy tenant of the land in suit 
and ordering the third defendant, who is 
a Receiver appointed by a Magistrate 
under S. 146 of the. Criminal Piocedure* 
Code, to put him in possession of it. 
The first two defendants will pay the- 
costs of all the parties in all three 
Courts, including those of the Receiver 
if he incurred any ; it would seem that 
he did not. 

D-D. Decree set aside. 
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Findlay, J. C. 


^ulcand Rao Deshmukh — Plaintiff 
Appellant. 


v. 


Ragho^ali and another — Defendants 
— Respondents. 

Second Appeal Nc. 203 of 1926, Deci- 
ded on 9th March 1927. from the judg- 
ment of the Dist. J., Nagpur, D/- 12bh 
January 1926, in Civil Appeal No. 190 of 
1925. 


Limitation Act. S. 5— Party vtisled by High 
Court's judgment — Time should be exle7ided. 

Discretion under 6 . 5 should be exercised in 
favour of a party who has been misled by a judg- 
ment of the High Ceutt ju computing the period 
of limitation. [P 248 C 1, 2] 

W. R. Puranik — for Appellant. 

R.N^. Padhay — for Respondents. 

Judgment. — The appeal of the pres- 
ent plaintiff in the Court of the District 
Judge. Nagpur, against the judgment 
and decree, dated loth of August 1925, 
of the Subordinate Judge. 2nd class*. 
Saoner. dismissing the plaintiff's suit for 
possession of an abadi site, has been held 
by the District Judge to have been time 
barred and has been dismissed accor- 
dingly. The original judgment and 
decree bore the date of the 15th of August 
1925, while the decree was actually 
signed on the 19th idem. The appeal 
was filed on the 29th of September 1925, 
and allowing for tvvelve days spent in 
copying, it was thus two days over time. 
The learned District Judge was of opin- 
ion that the decision of Kinkhede, A. J. 
C., in Pandu, v. Rajesluuar (1) was not 
applicable in the circumstances of the 
present case as the decree had actually 
been signed within the period of limi- 
tation. 

(i) A. I. R. 1924 Nag. 2Vl=20 N. L. R. 131. 
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The accuracy of fche Disbricfe Judge s 
conclusion in this connexion was con- 
tested in the grounds of appeal in this 
Court, bub, on the appeal coming on for 
hearing, ‘the pleader for fche appellant 
stated that he did not desire bo press 
this point in view of fche fact that mean- 
while fche decision of Kinkhedo, A. J. O., 
has been reconsidered by a Full Bench 
of this Court consisting of Kobval, O. J. 
C., Prideaux and Mitchell, A. J. Cs., in 
ITmia v. Rupchand (2). It is a matter 
of common knowledge that before ‘this 
Full Bench’s decision was given, consi- 
derable doubt prevailed as to fche exact 
extent to which Kinkhede, A. J. C., pro- 
posed to lay down fche law in Panda v. 
Rajeswar (1). That matter is, however, in 
my opinion and spsaking with all defe- 
rence, properly set at rest by fche Full 
Bench decision in question. • 

It remains bo decide, therefore, whe- 
ther the present is a case where fche 
benefit of S. 5 of fche Limitation Act 
should be extended to fclie present appel- 
lant. It has been urged on his behalf 
that he or his pleader was under the 
impression, justifiably enough founded 
on the decision of Kinkhede, A. J. C.. 
quoted above, that the data of - the sign- 
ing of fche decree was the date from 
whicli limitation would begin to run and 
that, in fcho^o circumstances, he should 
ho given the benefit of the discretion of 
the Court in his favour, particularly 
having regard to the explanation to S 5. 

On behalf of the respondents it is 
urged that the plainbiti' obviously did not 
act with duo diligence, tliafc copies were 
not applied for until the 12bh of Septem- 
ber 1925. and although they wore des- 
patched on fche 23rd idem, the appeal 
was not filed until six days later. It is 
impossible for tliis Court, however, ou 
these facts to hold that fche plainfcilV did 
not sho .V duo diligence. lie is a rasidont 
of an oubsido village iu the Nagpur Dis- 
trict au l time innsfc inevitably be lost in 
his communicating with his pleader, 
whether [)3r.sonally or by letter. The 
fact remains fcliat in this case there is 
every reason for supposing that the plaln- 
tiir was misled by the judgment of Kin- 
khede, A. .1. C., already referred to, and 
in those circumstances, I think the pre- 
sent case is one where it was the duty of 
the District Judge, who does not seem to 
liavo considered this aspect of t he case at 
Vi) A. 1. R. 1^27 Niig. 1 <F. U.). 


all, to have exercised his discretion under 
S. 5 of the Limitation Act in favour of 
the appellant. 

I accordingly condone the delay of two 
days which has occurred in fche filing of 
fchis appeal. The resnlb is fchafc the judg- 
ment and decree of fche lower appellate 
Court are reversed and the case is re- 
manded to that Court for retrial of Civil 
Appeal No. 190 of 1925 on fche merits 
with advertence fco the above remarks. 
The costs of this appeal will follow fche 
event. 

D,D, Case remanded. 
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Findlay, J. 0. 

Bhagwan Appa Wani — Plaintiff — Ap- 
plicant. 

V. 

Shivalla W^ani — Dafendanfc“”Non- ap- 
plicant. 

Civil Revision No. 232 of 1926, Deci- 
ded on 4fch March 1927, from fche order 
of the Addl. Dist. J., Nagpur, D/- 24th 
July 1926, in Civil Suit No. 2 of 1926. 

Courl-fees Act, S. 7 (tv) (b)--^Suit to enforce 
rtglu to share in Joint family- properly — Ad 
valorem fee mxist be paid. 

Where a suit is one to enforce a right to shai^ 
in any property on the ground that it is joint 
f.'i-mily properev ad vaioretn fee must b3 p.aid • 
A. I. R. 1024 Nag. 86, Foil. [P 249 0 2J 

The correct method of computation of Court* 
fees in suits where partition is claimed by a oo* 
parce-nor, who is in joint enjoyment of part o^ 
the property at the date of the suit, is to deter* 
mine whether merely a chaugo in the mode of 
possession is asked for or whether, in reality, 
the relief of ejectment is claimed. To arrive 
at a conclusion on such point, one has to look 
beneath the more form and verbiage of the plaint 
and to arrive ut wh.-it is its real substance. 

[P 249 0 1] 

S. A. Ghadgay — for Applicant. 

IK. R. Puranik — for Non-applicant. 

Order. — Only a question of Court- 
fees is involved in this case, the perti- 
nent facts of which are sufficiently clear 
from fche order of the Additional District 
Judge. J have been asked by the pleader 
for the plaintiff-applicant fco hold that • 
fche principle laid down by Baker, J. O., 
in Dhaddoo v. Saddoo (l) is incorrect, and 
i n this connexion reliance has been 

(1) A. I. R. 1924 Nag. 86=20 N. L. R. 43. 
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placed on fcbe decision of Kinkheda, 
A. J. G., in Manaji v. Sitaram (2). 

Ib is so far brue that fche correcfc 
loiefchod of compnfcafcion of Oourb-foes in 
■suits whore partition is claimed by a co* 
parcener, who is in joint enjoyment of 
pa’*b of the property at the date of the 
suit, is to determine whether merely a 
change in the mode of possession is asked 
for or whether, in reality, the relief of 
ejectment is claimed. To arrive at a 
conclusion on such point, one has, how 
ever, to look beneath the mere form and 
verbiage of the plaint and to arrive at 
what is its real substance. The present 
plaint is no doubt framed in a mode in- 
tended to suggest that both the plaintiff 
and defendant clearly are in possession 
of part of the joint property and that 
merely a change of the mj.le of enjoy- 
ment is desired. If, however, as in my 
opinion we must do in a case like the 
present, we have regard to the pleadings 
on record, ib is perfectly clear that in 
the present case the suit is nothing 
more or less than one to enforce a right 
of share in any property on the ground 
that ib is joint family property. Prom 
para:{raph 5 of the written statement 
hied by the defendant on 17-4-1920, it is 
perfectly clear that the plaintiff mtist 
have been well aware that his allega- 
tion bo the effect that he was a co- 
parcener in the property hold by the 
defendant had already boon denied by 
defendant in a pVovious suit, and this 
point was found against the present 
plaintiff-appellant in that suit. In those 
circumstances, oven if the plaintiff has 
chosen bo ignore a patent fact likj the 
above and to frame liis suit in a manner 
wliich, or. a su[rjrticial view, suggests 
that ho is merely claiming a right to a 
dillerent mode of enjoyment of the pro- 
l)orty, tlie Court, in my opinion, must 
have regard to what is. in etrocb. the 
real .suirstanco contained in the plaint as 
cotnparotl with tlie more impression one 
might derive on a superficial view from 
the language use] therein. 

For my own part. I find myself in full 
agroornonb witli the decision ot IJakor. 
J. G., in Bkaddoo v. Saddoo (1) quoted 
above. If it were to be for one mo- 
ment admitted that the more form and 
language of a plaint in a suit of thig 

to^ be the final test, it ig 
'I'i) A. I. R. Nag. 105. 
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easily conceivable that in each and every 
suit to enforce a right to a share in any 
property on the ground that it is joint 
family property it would be possible so 
to frame the suit as to bring the same 
under Article 17 (vi) of the Second Sche- 
dule to the Court-fees Act. 

Thera seems to be no reason to remand 
the case for a preliminary finding as to 
whether the position of the plaintiff or 
the defendant as regards the property in 
suit is correct or not. In paragraph 12 
of the plaint it is admitted that the 
defendant refused the demand for parti- 
tion of the property and ib is equally 
clear from the defendant’s written state- 
ment that the plaintiff’s title thereto 
has already been adjudicated upon in a 
previous suit, the point being decided 
against him. The pleas offered by the 
defendant, which are on record, clearly 
make it possible to arrive at the right 
conclusion as to what is the real nature 
of the suit and, in my opinion, the Ad- 
ditional District Judge was, in those 
circumstances, correct in applying the 
decision in Bhaddoo v. Snddoo I 

see no reason to doubt the soundness of 
that decision and in those circumstances 
it becomes unnecessary for me to dJscuss 
in detail the unreported decision of 
Kinkhede, A. J. O., quoted above. 

The only point involved in this caso, 
in reality, is whother this suit is one to 
enforce a right to a share in the proper- 
ty on the ground that it is joint faruily 
proporty. The present suit is and can 
obviously bo only this, and, in the cir- 
cumsbances. ad valorem Gonrb-feo wa? 
clearly leviable. The application faiUi 
and is dismissed. The applicant must 
boar the non-applicant's costs. Gosbs in 
the lower Goiirt as already ordered. I 
fix Rs. 20' as pleader’s fees. 

Application dismissed. 
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Kotval, a. j. G. 

Abdul Gani — Plaintiff — Ap|)ollant. 

v. 

ShciJdi Nizam and others — Defendants 
•—Respondents. 

First Appeal No. 35-B of 192.5. Decided 
on 3Lst March 1927, from the decree of 
the 1st Gl. Suh-J. Morsi. D/- 17th Decem- 
ber 1924, in Civil Suit No. 09 of 1924. 
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Hindu Z/aw—Darndupat—'Ortgtnal debtor non- 
Hindu — Debtor's liability transferred to Hindu 
creditor is not affected by Damdupat rule. 

x'he rule of D<vmdupat to ba applicable must 
have begun to apply at tho time the original 
contract was made. It can do so only if the 
original debtor is a Hindu. Ojoe it has begun 
to be applicable, it continues to ba applicable 
to a Hindu assignee of the debtor, for the -as* 
Bignmant does not put the creditor in a worse 
position than he expected to be in under hi^ 
contract: 21 Bom. 33 and 21 Bom. 85, Appl. 

[P 2,0 C 1 2] 

A. V. Kkarc and W. B. Pendharkar — 
for Appellant. 

Af. B. Niyogi — for Respondents. 

Judgment. — The only point for de* 
cision in this appeal is as bo the appli- 
cation of the rule of Damdupat. The 
suit out of which this appeal arises was 
for foreclosure of a mortgage dated the 
lOth June 1912. The original mort 
gagors and mortgagees were Mahomedans ; 
but after the date of the mortgage parts 
of the mortgaged property were sold by 
the mortgagors bo two sets of Hindus and 
a part of it was sold at a Court sale to 
another set of Hindus. Tbe^e three sets 
of Hindus and the Mabomedan mort- 
gagors or their heirs are the defendants. 
The mortgage was for the principal sum 
of Rs. 2,000 and the claim with interest 
at the stipulated rate is for Rs. 9,551-6-0. 

The Hindu defendants pleaded that 
the plainbilf could nob recover more 
than Rs. 5,000, the Damdupat. The 
lower Court has hold that the rule 


its consequences. Once it has begun to 
ba applicable it continues to be applicable 
to a Hindu assignee of the debtor for the 
assignment does not put the creditor in 
a worse position, than ho expected to be 
in, under his contract. It stops being 
applicable when the assignee is a non-l 
Hindu ; AH S<tkeb v. Shahji (2), for the 
non- Hindu assignee who takes the assign- 
ment with the knowledge that the rule 
is nob meant for the benefit of other than 
Hindu debtors cannot be said to be 
detrimentally affected by the stoppage. 
When it has not become applicable at- 
the time of the original contract, as here, 
it cannot for the first time be made ap- 
plicable as the result of an assignment to 
a Hindu. The result of allowing this 
would be to defeat the rights and expecta- 
tions of- the creditor under the original 
contract. 

I hold that the rule of Damdupat does 
not apply in this case. In substitution 
of the decree of th© lower Court a decree 
will be passed for the sum of Rs. 9,551 
and interest at 12 per cent, per aunum 
from the date of the suit bill the date of 
payment which will bo tho 1st October 
1927, and costs. Interest after the 
Isb October 1927 till realization will run 
at 9 par cent, per annum as already 
directed by the lo ver Court. 

Decree modified. 

(2) (1897) 21 Bom. 85. ’ 


comes into force as soon as the debtor by 
assignment becomes a Hindu, and that as 
this happened on the 17bh Janifary 1917 
before the amount of interest had become 
equal bo the principal the plaintiff was 
entitled to no more than Rs. 5.000. 

The rule of Damdupat which is a part 
of Hindu law did not apply between the 
original parties bo the mortgage. The 
original mortgagee was entitled bo in- 
terest exceeding tho principal if it could 
be claimed under his contract. His 
rights under the contract cannot be detri- 
mentally affected by his mortgagor trans- 
ferring blie equity of redemption bo a 
Hindu: Ilaril'il Girdkarlal v. Nagar 
Jeyram (1). 

In my opinion the rule to be appli- 
;Cable must liave begun to apply at the 
time the original contract was made. It 
carudo so only if the original debtor is 
a Hindu. In such case the creditor is 
aware of its apnlicahilifcv and he acespbs 
(1) (1897) 2rBom. 38. ’ 
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PINDL.A.Y, J. 0. 

N isarali — Accused — Applicant. 

V* 

Secretary, Municipal Committee, Nay < 
Non-Applicant. 

Criminal Revision No. 39 of 1927, 
Decided on 9bh Mirch 1927, raperbed by 
the S. .1., Nagpur, D/- 8th February 1927, 

(а) Criminal P. C., S. 539S— Use of state’ 
meats n')t on oath is incurable irregularity. 

. It ia irregular, on loo»l iiiapaotioaa, to tike 
into account thj evideuoa of witnessss not ra- 
oorded on oath and the irregularity is not curable. 

[P 25101] 

(б) Criminal P. C., S. 263(h)— Reasorts not t 

recorded — Trial is bad. 

Where no reasons whatever for the oonvlotlon 
wore recorded as required by S. 263 (h). 

Held : that the trial was bad : A. I. B. 1923 
Mad. 185, Itel. on. [P 251 OU 
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Order. — This case has been reported 
■under S. 438, Ociminal P. 0. by the 
Sessions Judge, Nagpur. Nisarali, the 
applicant in the Sessions Court, was 
convicted by the Honorary Magistrate, 
Ist class Nagpur, of an offence under 
S. 183 of the Municipal Act and was 
sentenced to a tine of Rs. 5. As the 
Sessions Judge points oat, no reasons 
whatever for the finding are given. All 
that is on record, which is to the point 
at all, is a note of inspection of the spot 
and in it the Magistrate seems to have 
relied on statements made to him by 
casual people he met there — statements 
apparently not made on oath. 

I have, on previous occasions , had 
occasion to point out that it is irregular, 
on such local inspections, to take into 
account the evidence of witnesses not re* 
corded on oath. In this connexion, 
reference is invited to para. 4 of Judi* 
cial Commissioner’s Criminal Circular 
No. 1-14. 

! From another point of view also, the 
present trial was obviously a bad one. 
No reasons whatever for the conviction 
were recorded as required by S. 2G3 (h) 
of the Criminal P. C.,cf. lure Dervish 
Hussain (1). 

I The defects which have occurred as 
ishowo in the Sessions Judce’s report, in 
this case are fundamental and go to the 
root of the trial. They cannot, from any 
point of view, be regarded as curable 
irregularities. The conviction and sen- 
tence in question are therefore, set aside 
aud the complaint case will be reheard 
and tried by such other first class 
Magistrate, stipendiary or honorary, in 
Nagpur as the District Magistrate may 
select therefor. The fine, if paid, will 
be refunded. 

P T>. Conviction set aside. 

(1) A. l.'a. 1U23 Mad. 185=s46 M'ad.' 25^ 
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Findlay, J. C. 

Mahorhad Ayub and others — Appli- 
cants. 

V. 

Purshottam — Non- Applicant. 

Civil Ravision-No. 99 of 1926, Decided 
on llth March 1927, from the order of 
the Small Cause Court, J., Nagpur, 
D/- 3rd February 1926, in Misc. Judicial 
Case No. 110 of 1925. 


Civil P. C., O. 32, J2. 6 — Application to set 
aside ex parte decree wrongly describing name 
of plaintiff who had died and whose legal re- 
presentatives had been substituted^ Application 
rejected on the ground of the wrong description 
— Rejection as Improper — Civil P. C., O. 9, 
R. 13. 

The origioal plaiatiif, Ramdas, died during 
the trial of his suit, his son Purshottam being 
duly substituted in the plaint in his place. 
Bveatually, ex parte decree was passed against 
the defeudani who applied to have the ex parte 
decree set aside. By inadvertence, although 
the suit number and description were so far 
correctly given, the name of the plaintiff wa& 
shown as the original “Ramdas” then deceased. 
The Judge of the lower Court summarily re- 
jected the application to have the ex parte 
decree set aside, without considering it on the 
merits, on the ground that just as a suit 
brought against a dead person is a nullity, so 
also the application to have the ex pirte decree 
set aside w.is equally a nullity in view of the 
misdescription of the plaintiO iu the applica- 
tion. 

Held : that the mere fact that a misdescrip- 
tion of the plaiatiS was given iu the application 
for setting aside the ex parte decree, wts no 
reason for refusing to hear the latter applicabioi^ 
on the merits. [P 2o3 0 Ij 

W. B. Pendharkar — for Applicants. 

R. Padhay — for Non-Applicant. 

Order . — In this case the original 
plaintiff, Ramdas, died during the trial 
of bis suit, his son Purshottam being, 
duly substitute! in the plaint in his 
place. Eventually, ex parte decree was 
passed against the present defendant- 
applicant on 26-8-1925. On 19-9-1925 
the present applicant applied to the 
lower Court to have the ex parte decree 
set aside. Doubtless, by inadvertence, 
although the suit number and descrip- 
tion were so far correctly given, the 
name of the plaintiff was shown as the 
original ‘Ramdas” then deceased. The 
Judge of the lower Court summarily 
rejected the application to have the ex 
parte decree set aside, without consider- 
ing it on the merits, on the ground that' 
just as a suit brought against a dead 
person is a nullity, so also the applica- 
tion to have the ex parte decree set; 
aside was equally a nullity in view of 
the misdescription of the plaintiff in thei 
application. The decision of Wallis and; 
Miller, JJ., in Veerappa Chetty v. Tindal 
Ponnen (1), was relied on in this con- 
nexion. 

Cn behalf of the non-applicant, the 
order of the lower Court has been sup- 
ported on the ground that S. lil of the 
Civil P. C. , makes the procedure provided 

(iUl90«3 31 Mad. 30 = 17^. lTjT bbll 
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■therein for suifcg applicable so far as it, 
■can be made so in other civil proceedings 
such as we are concerned with in the 
present case. 

I am wholly unable, however, to sup- 
port the non-applicant’s position or the 
view of the lower Court in this con- 
nexion. The suit had originally been 
filed by Ramdas ; his son hvl been duly 
substitute 1 and decree had been so far 
validly passed in his favour. We are 
not here, however, concerned with a 
fresh suit but merely with an applica- 
tion to have the ex parte decree set aside 
anl what occurred in the said applica- 
tion was that there was a mere misdes- 
cription of the pltbintiffs given in the 
preamble to the application — a misdes- 
cription which left not the slightest 
doubt as to what decree it was sought to 
■be set aside. This application was 
merely one, so to speak, in continuance 
of the already instituted civil suit — an 
application which it was within the 
power of the present applicant to present 
provided it was within the period of 
limitation. 

The position is in my opinion, en- 
tirely different on the point of principle 
and lasv involved from that of a plaintilf 
who comes to Court for the first time 
and sues a defendant who is already 
dead. In such a case, thei’a is a funda- 
mental defect of jurisdiction because, 
even at common law, the Courts have 
no jurisdiction to entertain a suit aejainst 
a dead man. The more fact of S. 141, 
Civil P. C , being on the statute book, 
docs not, in my opinion, warrant the 
view arrived .at l)y the lower Court ; 
that provision is purely concerned with 
procoduro. The legal principle tliat a 
doul man cannot be sued, is a point of 
substauco altogether apart from proce- 
dure, and, in my view, the mere fact 
fdivta misdescription of the plaintitl 
[was given in tbo application for setting 
vsido the OK parte decree, was no reason 
for refusing to liear the latter applica- 
tion on the merits. The order of the 
lower Court, dated 3-2-1926. is accord- 
ingly set aude anl tlm case will go back 
to^fcliat Court for disposal of tdie appli- 
cant’s ap{)lication, dated 19-0-1925, on 
the merits. Costs incurred in this 
•Court by parties will follow the event. 

D.D. Order set aside. 
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Findlay, J. C. 

Tjaxman — Defendant — Applicant. 

V, 

Mt. Sheoantibai — Plaintiff — Non- 
appl leant. 

Misc. Judicial Case No. 26— B of 1925, 
Decided on 18th December 1926, for 
review of the judgment, D/- 15th April 
1925, in Second Appeal No. 237— B of 
1924. 

Civil P. O.. O. 47. IJ. 1-^Mislake of law— 
Wrongly applying law is no ground for review — 
Apparent mistake would Include mistake as to 
existence of a statute on the date it was applied. 

Review cannot be granted on acoannt of 
a mistake or error apparent on the face of the 
record when the alleged mistake or error is a 
wrong exposition of the law, e. g. when the 
juigmeiit is based on a precedent which has 
been modified by a subsequent decision : A. I. R. 
192t Patna 250. Appl.; A. I. R. 1922 P. C. 112 
and A. I. R. 1924 Mad. 98, Dist. {P 853 0 1] 

Where the point of law is a debatable one at 
the most, the alleged error would imply that the 
Court applied the law wrongly, but that in it- 
self affords uo ground for review. The species 
of mistvke of law which could be designated as 
one on the face of the record, would include, for 
example, a case where a Court, in giving its 
docisioo, held with reference to a certain set of 
events or circumstances that a particular 
statute applied on the date in question, whereas 
on the said date it was obvious from the record 
that a wholly different statute, or the samo 
statute, radically amended with reference to the 
point at issue, applied, [F 253 C 2J 

Cr. fj- Sih'iedii — f>i* Applicant!. 

A. V. Ahhyauk'ir anJ A. D. .Va’ide — 
for Non-applicant. 

Order . — In the present applicabioo, 
review is sought of my judgment in 
Second .\pp9il. No. 237 B of 1924, on the 
ground that the Court, having accepted 
the view of the District Judge that Mb. 
Radhi succeeded as full owner to the 
property concerned and took an absolute 
estate undor the Bombay School of 
Hindu Baw, and the plaintitT Shewaoti- 
hat liaving succeeded in her turn as 
heir to hor mothor, and nob as rever- 
sioner of ^ladlioji, I ought to .have held 
as a necessary corollary thereto that the 
plaintitT was not entitled to maintain 
tho suit as her mother Mt. Radhi had 
never in her lifetime brought any civil 
suit for setting aside the alienation and 
for possession of tho subjects in dispute. 

It has been urged on behalf of the 
applicant in this connexion that no ques- 
tion of limitation arises. Only the 
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mobher, ib is said, suooeeded bo the righfc 
of avoiding the transfer; this was a 
personal righfc which expired with her 
death and, therefore, the plaintiff 
Shecvanbibai succeeded fco no such right. 

On behalf of the noa-applicant ib 
was urged on fche contrary that She- 
wanfcibai succeeded fco all fche rights 
which Mb. Radhi had and that, from 
this point of view, fche question of limita- 
tion did arise. 

Sufficient has, I think, been said to 
show that the alleged mistake or error of 
law cannot, by any strained process of 
interpretation or reasoning, be regarded 
as one apparent on the face of the re- 
cord. The point, which the applicant 
has attempted fco make, may or may nob 
be an arguable one from his point of 
view, but mcst ohvio isly tha matter in 
question is of such a nature as nofc bo 
fill under R. 1, O. 47, Oivil P. C. 

A preliminary objection was indeed 
taken on behalf of fche non-applicant to 
fche above effect, and I have been referred 
to the remarks of their Lordships of 
the Privy Ooancil in Chh'ijjn, Rzm v. 
2^eJci (l). That decision %vas, however, 
more concerned with the interpretation 
of the words “any other sufficient 
reason ” in fche rule just quoted, and 
their Lcrdships pointed out that the 
said words mist be regarded as ejusdem 
generis with fcho p.-eoeding words. 

A decision more to the point is to be 
fo md in Garahini Karnarin v. Suraja 
Narain Singh (2). where Dawson-Miller, 
0. J., pointed o it that review cannot be 
granted as on aooount of a mistake or 
error apparent on the face of the record 
when the alleged mistake or error is a 
wrong exposition of fche law, e. g. when 
the judgment is based on a precedent 
which has been modided by a sub- 
seciuenb decision. I am aware of the deci- 
sion of Phillips and Rao, .JJ., in Murari 
Bao V. Balavanth Dikshit (3). AH that 
fche lafcfcer decision atnounbs fco is that 
the word “error in U. I quoted above 
is nob limited to one of fact and that an 
error of law committed by a Judge and 
apparent on a perusal of the record is a 
ground for granting a review. Lvon in 
fche said judgment, however, the learned 
Justices remarked as follows : 

~UJ A. 1. RT^02-^P. ’O. ll2=3 L:vh.’l27— ' 

49 I. A. 144 (P. C.). 

(2) A. I. R. 1921 P.itna 250=3 Pat. 134. 

(3) A. 1. R. 1924 Mad. 99=1G T^Iad, 955. 
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We are of opinion that each case must 
judged by itself and that where the error of law 
is such that it is clearly anparant on a perusal 
of the record, there is ground for granting a 
review. 

In the present case, even if the Madras- 
decision just quoted were to be ac- 
cepted as being a correct exposition of 
fche law applicable, I do nofc think that 
a case for review has been made out. 
The point raised by fche applicant is 
obviously a debatable one, on which a' 
goed' deal can be said on either side. 
But even if ifc^ bo assumed that this 
Court had committoi an error of law in 
fche matter, such an error can, by no^ 
stretch of fche imagination, be designated! 
as one apparent on fche face of fche record. 
At the ncosb. the allegai error would 
imply that this Court had applied fche law 
wrongly, and that in itself affords no 
groind for review. It is no easy matter 
to describe a priori the species of 
mistake of law which could be designated' 
as one on fche face of the record. I per' 
sonally opine that fche class of mistake, 
to which such a description might pro- 
perly be applied, would include, for 
example, a case where a Court, in giving 
its decision, held with reference fco ai 
certain set of events or circumstances! 
that a particular statute applied on the! 
date in question, whereas, on the said 
date, ib w-as obvious from the record that! 
a wholly different statute, or fche same! 
statute radically amended with refer-j 
ence to fche point at issue applied. 

^ The present case cannot, in my opi- 
nion come under R. 1, O. 17, Civil 
P. C., and fche application is accordingly 
dismissed. This order also covers Mis- 
collaneous Judicial Case No. 27-B of 
1925, which was also heard along with 
fche present one. The applicant must 

bear the non-applicant’s costs in tliis 
proceeding. 

Application dismissed . 
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P4NDLAY, J. C. 

Sakharnm fjaxynan Mahnjnn — ^Appli- 
cant. 

V. 

^ Vniayak Nurai/an D.itar and others — 
Non-Applicants, 

Civil Revision No. 305 of 192G, De- 
cided on Gth April 1027, from the order 
of tlie Disfc. J.. Nagi)ur. D - 12bli Octo- 
ber 1926, in Misc. Judicial Case No 9^ 
of 1924. 
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(а) Succtfsseon Act 1925 , Part. 7, S. 195 — Ap- 
■plteatlo'i to appoint curator — Disposal should 
•not be postponed. 

Wtisrc an application is made for the ap- 
pointment of a curator, in the ordinary nature 
ot things it would be desirable then and there, 
by summary enquiry, to pass an order as to who 
■should remain iu possession, or as to a curator 
being appointed and the hearing of the applica- 
tion should not be postpousd till the disposal of 
other connected proceedings, if any, although 
the parties themselves agree thereto. 

[P 254, C 2] 

(б) Succession' Act, 1925, Part. 7 — Order 
■under — i?ci;fs^ou lies. 

Although the order of a District Judge under 
Part 7 is not open to appeal or review, such an 
order is subject to revision : 34 Cal. 929 , Rel. 

on. [P 255. 0 1) 

(c) Succession Act, 1925 , Part 7, S. 195 — Ap- 
plication for appointment of curator — High 
Court will not Interfere 'with District Judge's 
discretion — Delay ts a ground for refusing ap- 
pointment — Civil P. C., S. 115, 

Where the District Juig3 held that in bis 
discretion, iu view of the delay which had oc- 
curred in applying, the case was not a suit- 
able or advisable one fjr oven appointing a 
curator, much loss f^r putting the applioaut 
iu possession. [P 255, C 1] 

Held : that whether or not the discretion was 
wisely exercised, it is not the function of the 
High Court to determioo. 

Held : further that tho District Judge was 
entitled to take iuto account the long delay 
■which had occurred. [P 255, C 1] 

73. K. Dose and R. 3. Gadgil — for Ap- 
plicant. 

jS. R- V aid If a and 7?. W. Date — for 
Ison-Applicanbs. 

Order. — Tlio facts oT this case are 
fluflioiently clear from the application 
itself as well as from the order, 
dated 12th October 1926, of the District 
Judge, Nagpur. In that order, the ap- 
plication made by the present applicant 
to be put in poisossion of tho property 
in dispute, or bo appoint a curator to 
take the said property in his charge, 
has b ) 0 'i dismissed. 

With some reluctance, I have come to 
tho conclusion that this is nob a case in 
which this Court should or could inter- 
fore in the peculiar circum?tances 
thereof. The application in question, 
dated 30th October 192^4. was made 
under .\ct 19 of 1H41 and mxisb now 
he held to fall under Part 7 of 
Act 39 of 1925 (Indian Succession 
Act). Rightly or wrongly, on 20th 
March 1925 the parties to the pro- 
ceedings agreed that the case should 
pond until tho connected probate pro- 
ceedings were completed. On tho 28bh 
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August 1926 an order was passed in the 
probate proceedings, under which the 
will relied on by the non-applicants was 
found to be proved. Thereupon, the 
present applicant moved the District 
Judge to cont'nue proceedings under Act 
39 of 1925. The District Judge, how- 
ever, in view of the delay which had 
occurred and relying, in particular, on 
the ‘remarks of Stanyon, A. J. 0., in 
Khaja Kutubtiddin v. Khaja Faizuddin 
(1) as to the nature of proceedings under 
Act 19 of 1841, held that the excep- 
tional provisions in question should 
not be enforced in the circumstances of 
this case and passed order accordingly. 
The District Judge also pointed out that 
the probate proceedings order did not 
amount to a judgment in rem within the 
meaning of S. 41 of the Indian Evi- 
dence Act, and he further pointed out 
that the present applicant bad it in 
his power all through to file a regular 
suit with regard to the property in suit 
and bad instead chosen to remain quies- 
cent until after the order in the pro- 
bate proceedings had been passed, when 
he once more desired to proceed with 
the application under Act 19 of 1841. 

The order of the previous District Judge 
passed on 20th March 1925 was, in my 
opinion, a decidedly unfortunate one, 
even although the parties themselves 
agreed thereto. In the ordinary nature 
of things it would have been desirable 
then and there by summary enquiry to 
h.ave i^assed an order as to who wa‘ 
to remain in possession, or as to a cura- 
tor being appointed. The fact remains, 
however, that this was not done. 

It is now urged on behalf of the ap- 
plicant that much time will be lost be- 
fore a suit can be fi led and decided, that 
in the meantime, the non-applicants, or 
some of them are making away with or 
are likely to make away with, the pro- 
perty in dispute in whole or in part, and 
that it is necessary in the interests of 
justice that a Receiver should be ap- 
pointed. On the other band, on behalf 
of tho non-applicants it is urged that . 
even now the order in the probate pro- 
ceedings is under consideration on ap- 
peal in this Court and that there has 
been no proof of damage or waste to 
tho property by such of the non-appli- 
cants as aro in possession thereof. Bet- 
ween those two standpoints, it is, how- 
"U) C190JJ 2 N. D. R. 7-i. ' 
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ever, in my opinion, not the province of 
this Gonrt to have to make a decision. 
Although the order of a District Judge 
under Part 7 of Act 39 of 1925 is not 
open to appeal or review, it still remains 
true that such an order is subject to 
‘revision: of. Sato Koer v. Gopal Sahu 
(2). In the circumstances of the pres- 
ent case, however, I find it impossible 
to hold that the District Judge has 
failed to exercise any jurisdiction vested 
in him, or has exercised a jurisdiction 
not vested in him, or has otherwise 
acted illegally or with material irregu- 
larity. What the learned District 
Judge has, in effect, held'is that in his 
discretion, in view of the delay which 
has occurred, the case is nob a suitable 
or advisable one for even appointing a 
curator, much less for putting the pres- 
ent applicant in possession. Whether 
or nob the discretion was wisely exer- 
cised, it is not the function of this Court 
bo determine, but it is obvious anyhow 
that the learned District Judge was en- 
titled to take into account the long delay 
which had occurred before the original 
application was once more pressed. 

Still further, it is undoubtedly true 
that the order already passed in the pro- 
bate proceedings has nob conferred a 
title upon the present applicant, al- 
though it may have pub the non-appli* 
cants in an inferior position to what 
they formerly were. The fact also re- 
mains that the probate order in ques- 
tion is also at the prosoot moment lialjlo 
to be reversed or upieb by this Court. 

In the circumstances, therefore I 
find it impossible to hold that the Dis- 
trict Judge failed to exercise a jurisdic- 
tion duly vested in him or acted ille- 
gally or with material irregularity in 
leferring the applicant to his obvious 
remedy by way of a regular suit. In 
these circumstances. I am of opinion 
that this Court must, on the particular 
facts of this case, hold itself debarred 
^om interfering by way of revision. 
The applioatioQ is accordingly dis* 
missed. The applicant must bear the 
non-applicants’ costs. Costs in the 
lower Court as already .ordered. I fix 
Rs. 30 as i)load6rs fees. Non-applicant 
4 bo bo allowed a separate fee as well 
as Non-applicants 1 to 3. 

Application dismissed. 

(2) (1907] 34 Cal. 929^12 C.W. n7^ 
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Jagadish Chandra Ray — Accused — 

Appellant. 

v. 

King-Emperor — Opposite Party. 

Criminal Appeal No. 38 of 1927, de- 
cided on 3rd March 1927, from the judg- 
ment of the City Mag., Nagpur, D/- 15th 
December 1926, in Criminal Case No. 63 
of 1925. 

Criminal P. C., S. 403 — Total term of impri- 
sonment not exceeding four years — Other concur- 
rent sentence of lesser period need not be 
considered — Criminal P. C.. S. 35 (3). 

Where the totil term of imprisoniaoDt, to 
which an appellant has bean sentenced, either 
by an Assistant Sessions Judge or by a S. 30 
Magistrate, does not exceed four years the 
appeal undoubtedly lies to the Court of the 
Se-sions Judge; (15 C. IV. N. 731 and 17 
C. ir. N. 72. no' Foil ; A.I.R. 1921 Cal. 152 Foil.) 
The fact that other concurrent sentence of a lesser 
period has be?u passed against the appellant un- 
der provisions of the Penal Code, does not pre- 
clude the Sessions Court from dealing with the 
appeal : A. I. B. 1921 Cal. 152, Foil. 

fP 255 C 2, P 256 C 1] 

Further, appellate Court in such a matter is 
only concerned with the actual substantive sen- 
tence imposed, so far as the question of where 
the appBal lits is concerned, and the fact that the 
Magistrate, in determining the length of the sen- 
tence, took into account the length of time the 
appellant had been under trial, will not aflect the 
question. [P 256 C 1] 

S. C. Datta Chaudhri and V. D. Kale — 
for Appellant. 

Judgment. — At a preliminary hearing 
of this appeal, which was fixed for hear- 
ing the appellant only on the merits, it 
has come to my notice that the present 
appeal lay in the Cox\rt of tlie Sessions 
Judge, Nagpur, having regard to the pro- 
vision contained in S, 40S, Criminal P. 
C. The fact that concurrent sentence 
of one year has been passed against the 
present appellant under other provisions 
of the penal law, does not preclude tlie 
Sessions Cjurt from dealing with tlie 
appeal : of. S. 35, suh-S. (3), Criminal pj 
C., and Abdul Jabhar v. King Emperor 

(l)« 

It has been suggested before me thati 
the (act that the Magistrate, in deter-j 
mining the length of the sentence took 
into account the length of time the ap-{ 
pellant bad been under trial might! 
affect the question of what Court ofl 
appeal has jurisdiction in this ca'-e. I 
am wholly unable to ontortain this sug- 

(l) A. 1. R, 192L Cal. 152. 
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gestioD. This or any other appellate 
Oourt in such a mat er is ooly concerned 
with the actual substantive sentence 
imposed) so far as the question of where 
the appeal lies is concerned. I am aware 
of the decisions in Bepin Behary Be v. 
Emperor (2), and Abdul Khalek v. King- 
Emperor (3), but these decisions were 
dissented from in the latter case of 25 
C. W. N, 613 quoted above, with which 
I respectfully agree, as also in Aziz 
Sheikh V. Emperor (4), Tudbal, J., in 
Emperor v. Tulsi Ram (5), took also a 
similar view, and there seems to me no 
doubt whatever that where the total 
term of imprisonment, to which an ap* 
pellant has been sentenced either by an 
Assistant Sessions Judge or by a S. 30 
Magistrate, does not exceed four years in 
the aggregate, the appeal undoubtedly 
lies to the Court of the Sessions Judge. 

The result is that the appeal should 
he hied in the Court of the Sessions 
Judge, Kagpur who will take it on his 
file and dispose of it according to law. 
No question of limitation will arise, in 
the circumstances, in the Court of the 
Sessions Judge. Let the petition of 
appeal be returned accordingly. 

G.B. Petition of appeal returned. 

15 C. W. N. 734=11 I. C. 255=15 
C. L. J. 62. 

(3) [1913] 17 C. W. N. 72=17 I. C. 813. 

14) [1913J 40 Cal. G31= 19 I. 0. 510=17 C. 
W. N. 825. 

(5) (1913J 35 All. 154=13 I 0.079=11 A. L. 

J. 111. 
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Hallifax, A. J. C. 

Hariltar Rao — Plaintiff — Appellant. 

V. 

Salu Bai and another — Defendants — 
Respondents. 

First Appeal No. 76 of 1926, Decided 
on 11th April 1927, from the order of 
the 1st Gl. Sub-J., Bebul, D/- 9bh Febru- 
ary 1926, in Civil Suit No. 54 of 1925. 

(< 2 ) Suits VatSalion Act, S. 9 — Rules by \aj- 
pur J. C's. Court — Suit for declaration of adop- 
tion to be invalid — Value of the suit is the value 
of the entire property, title to which It, affected. 

A Kuit for declaration that an adoption is in- 
valid should be treated as of the value of the 
pioporty, of which title is aflected, and not the 
title which isi aflected. both for calcul.itiou of ad 
valorem Court-fees payable and for purposes of 
jurisdiction. [p 257 0 2] 
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(5) Civil P. C., S. 115 — Order demanding- 
further Court-fees is revisable — Civil P. C., 
S. 149. 

Revision will lie against an order demandiog, 
additional Coart-fees. [P 257 C 2] 

N. B. Niyogi and JS. D. Mulak — for 
Appellant. 

B. K. Bose and P. N> Rudra — for Res- 
pondents, 

Judgment. — The first defendant Salu 
Bai is the widow of one Ganpat Rao 
Brahmin, who apparently was commonly 
known as Munshi Bhat, and the plaintiff 
Haribar Rao is his third cousin and his 
nearest living agnate. In the present 
suit he claimed a declaration of the in- 
validity of the adoption which Salu Bai 
purported to have made of Bbaskar Rao, 
the son of her own brother, who is the 
second defendant. On the plaint 'the 
Court-fee paid was Rs. 15, the sum then 
prescribed as a fixed fee under Cl. (v) of 
Art, 17 of Scb. II of the Court-fees Act 
in place of Rs. 10 by a temporary local 
amendment of the Act which has now 
expired. With the want of thought al- 
most always shown in this matter the 
plaintiff described the value of the suit 
for the purposes of Court-fees as Rs. 15, 
which is absurd, though the more com- 
mon and perhaps more absurd mistake 
is to take the fixed fee as an advalorem 
fee and s y that the value of the suit is 
Rs. 150 because that is the sum of which 
Rs. 15 is 10 per cent. 

For determination of jurisdiction the 
suit was valued at Rs. 5,000. That is 
apparently the value pub by the plain- 
tiff on the immovable property that 
passes from the tirso to the second de- 
fendant if the adoption is valid, not the 
value of his interest in it, that is his 
chance of getting it if the adoption is 
invalid, which is of course less. The 
defendants, as usual, raised the short- 
sighted plea that an ad valorem Court- 
fee had to bo i)aid on the value of the 
property, which they asserted and endea- 
voured to prove was Rs. 15,000. 

On enquiry it was found that the value 
of the immovable property bhat belonged 
to Munshi Bhat, now in the possession 
of the defendants, is Rs. 6,800 and that 
of the hereditary office of Joshi held by 
him is Rs. 5. The annual income of that 
office is said in this Court to be between 
Rs. 50and Rs. 75. It may be less than 
that, but it cannot be less than one 
rupee, which it would have to be for the 
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offic 0 feo ba worfch no more than Rs. 5, 
Also, there is no mention of moveable 
.property of which there is presumably 
-some. However, the value of H^unshi 
Rhat s property now held by one or both 
of the defendants Salu Bai and Bhaskar 
Rao, is, for the purposes of this case. 
Rs. 6.805. 

In accordance with the rules made by 
this Court under S. 9 of the Suits Valua- 
tion Act and published in Civil Circu- 
lar II. 8, ‘it was held that the proper 
Court-fee was that calculated on 
Rs. 6,805 ad valorem. The plaintiff 
refused to make good the deficiency 
within the time allowed by the Court 
and his plaint was accordingly rejected. 
Against this rejection, which is a decree, 
he is now appealing. The petition -of 
Appeal sets out the contention that the 
.proper^ Court-fee is the dzed fee of 

valorem fee on 
Rs. 6,805, without stating any reason to 
support it. The reason first stated in 
argument was that the making of the 
rule in question went beyond the powers 
of I'bis Court, but that was abandoned 
as obviously untenable; it was admitted 
that the rule is a rule of law and applies 
to this case, but contended that under 

lb the payable is an ad valorem 

fee on Rs. 400, not on Rs. 6,805. No 
clear reason was stated to support this 
contention, but what seemed bo ba sug- 
gested was that the proviso to the rule 

gives rise to so many anomalies that it 
cUiQQOt bd followed* 

Xhy rulo in quos&ion : 

Suifci of the lollowirig classes shill bo 
treated as if the subjeot-raabter of each suits 
ware of the value of four huudred rupees ; 

aaits (or the restitution of couju?.-!! riehU 

°ol f divoror 

12) Suits for the custody or guardiaoship of a 
minor ; tr ^ 

‘valid or^livlua. -^option 

Provided that if a suit for a declaration that 
an .vdopbiOTi IS valid or invalid aaects a title to 
property then the value of that property Uit 
•exceeds Ks. 400. shall be deeme i to be the value 
of the aubjoct-mattor of the suit. vnuo 

Any abtampb to inborprot or apply this 

rule 3hov« that it doai not ejpra ,3 the 

meaning it was inbandad bo convey. If 
we take Cl. (3) and the proviso alone, it 
will appear, m the tirsb plaos, that the 
proviso refers to the title affected by the 

)y^efOQvec it may bo. nob to the 
plambitis title, which is the subject- 
matter of bl>a dispute between the par- 
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ties. With some straining of the mean- 
ing of the words, it might be said that 
the title of which the rule speaks is the 
plaintiff s title, but then it goes on to 
say that the valuation is to ba that of 
the property of which the tibia is affect- 
ed, not that of the title which is affected. 

It is hard if not impossible to ima- 
gine a suit for a declaration that an adop- 
tion is valid or invalid (or even one for 
a declaration of the validity of a mar- 
riage or one for a divorce) that does not 

affect ” a title to property. The only 
case mentioned as of that kind is Kalova 

Padapa (l) decided by the Bombay 
High Court in 1876. But an examina- 
tion «pf the judgment shows that the dec- 
laration sought would affect property 
precisely to the same extent and in the 
same way as it will here. 

But even if such a suit not affecting a 
title bo property bad ever been filed or 
could even be imagined, it can he taken 
as fairly certain that no such suit affect- 
ing property is worth less than Rs. 400. 
The whole effect of Cl. (3) and the pro- 
viso then is that the value of such a 
suit shall be the value of the property 
affected, with a minimum so low that in 
practice it has no meaning at all. If 
that had been what was intended the 
rule would certainly not have been 
framed in that way. 

Another anomaly arising out of 
this pifb of the rule, so great that it is 
hardly possible it could have been 
intended, is this. In its effect on pro- 
perty the present suit is exactly the 
same as one for a declaration of the 
invalidity after the death of the widow 
of a gift made by her. But in this 
case the Court-fee has to be calculated 
on Ihe value of the property held 
by the widow- at press-it wit i a minimum 
of Rs. 4^0, and the value for jurisdiogiioa 
IS the same, whereas in the other there 
IS a fixed Oourb-fee of Rs. 10 (which was 
Rs. 15 at the time this suit was filed), 
and the jurisdiction is governed by the 
plaintiff’s astimate of the value of his 
chance of s'le-jes ling Co Che pr>[)arcy, 
which is consi loiMbly less than tlie value 
of the property itself. 

Further and even greater difficulties 
arise out of the application of the i*ulo 
in the only permissible way, that is 
according to the plain meaning of its 
words, if we take the case of an adoption 

1 1) 5,lt77J 1 Bora. : 4 b. ' 
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made by a Hindu himself, not; by his 
widow. If a Hindu sued his father, who 
said he was illegitimate, for a declara* 
tion that the adoption made by the father 
was invalid because he was legitimate. 
Court-fees would have to be calculated 
on the whole of the father’s property, 
including his half-share and his self- 
acquired property. That is obviously 
unjust as the father could give his half 
share and his self-acquired property to 
the person he had adopted on the day 
after the adoption was declared invalid. 

Another minor difficulty arises from 
the fact that the words of the proviso 
include moveahle property. That is in 
practice usually, if not always, left out 
of consideration, as was done in this 
case, but the omission is clearly a breach 
of the rule as it stands. 

Still further anomalies become apparent 

if we consider the whole of the rule. 
All suits of the first two classes, whether 
they affect a title to property or not aud 
however directly they affect it, are to be 
treated as of the value of Rs. 400 for 
the calculation of Court-foes and also, 
under S. 8 of the Suits Valuation Act, 
for the determination of jurisdiction. 
The result is that suits of the first two 
classes must be tried by a Court of the 
lowest jurisdiction, unless they include 
a prayer for consequential relief, what- 
oyer the value of tho property or of the 
title affected ]>y tliom may bo. It might 
well 1)0 argued oven that the proviso by 
necessary implication lays down ,^at 
the value of any consequential rdlief 
claimed shall not bo taken into considera- 
tion for either purpose. But even if 
this is not so, the effect of the whole 
rule undoubtedly is that if the admitted 
son of tho owner of the largest impartible 
estate in the Central Province? by a lady 
not admitted to be his father’s wife, 
sued that father for a doclaratiofl of the 
validity of his mother’s marriage, tho 
case would be tried in a Court of the 
lowest jurisdiction. 

Tl)e fact that the three classes of suits 
arc included in a single rule puts it 
beyond doubt that the intention was to 
make one rule for all three with some 
differentiation of the third, though the 
reason for that differentiation is not 
apparent. But it has been shown that 
the rule for the third class is entirely 
different from that for the rest in every 
way. The only point of similarity 
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between them is that a sum of Rs. 400 is-- 
mentioned in both. In one that sum is- 
a meaningless minimum for a valuation, 
depending on ill defined property and in 
tho other a definitely fixed valuation. 

But however many anomalies and- 
apparent injustices may arise out of the- 
rule as it stands and however difficult 
it may be to apply it to a particular case- 
wo are not concerned with the law as 
wo think it was intended to be or ought 
to be. We are concerned only with the- 
law as it is, and the law, as it is, lays 
down that this suit is to be treated as of 
the value of Rs. 6805 both for the cal- 
culation of the ad valorem Court-fee 
payable and for the determination of 
jurisdiction. Indeed even that valuation 
is probably too low, according to the 
rule, because there is almost certainly a 
good deal of moveable property no less 
‘ affeeted” than the immovable, but that 
must now be disregarded for the purposes, 
of this case. 

Instead of asking for an extension of 
time for the payment of the Court-fee 
demanded, during which he could get 
the correctness of the demand tested by 
an application for revision, the plaintiff 
has followed the usual course of refusing 
to pay, allowing his plaint to be rejected: 
and appealing against the order of.rejecr 
tion. That would be unwise even if it 
appeared fairly certain that the demand 
for tho extra Court-fee is wrong, as the- 
finding that it is not, means that the 
rejection of the plaint was right and 
indeed inevitable. It has recently been 
held in the Allahal^ad High Court that 
a demand for further Court-fees is 
not within the terms of S. 115, Civil 
P. C. The contrary view has however 
been held in this Court for many years, 
and applications for revision of such 
orders have always been accepted as a 
matter of course. 

The appeal must therefore be dismissed 
for the reason that the decree of the 
lower Court is correct. It must also, 
like tho suit, be rejected for deficiency' 
in Court-fees. Under the mistake that 
the appeal was against the demand for 
further Court-fees, not against the deoree 
rejecting tho plaint, it was ordered that 
payment should bo made of an ad 
valorem fee on the further fee demanded 
in the lower Court. The appeal was 
however against the deoree and the foe 
should have boon ad valorem on Rs. 6805. 
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For all bhese reasons ib will be dismis' 
sed and the appellant will be ordered to 
pay all the costs of the respondents, 
which will include a pleader's fee of 
thirty rupees. 

(x3. Appeal dismissed. 
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Findlay, J. O. 

Madhorao Narayanrao Ghatate — 
Plaintiff — Appellant. 

V. 

Deepohand and others — Defendants — 
Respondents. 

First Appeal No. 83 of 1926, Decided 
on 3rd March 1927, from the decree of 
the Addl. Dist. J., Nagpur, D/- 30bh June 
1924, in Civil Suit No. 25 of 1921. 

• (a) Hmtiation Act, S. 25 — Bond or deed — 
Time for payment — Computation should be 
according to Gregorian calendar unless sped' 
fically otikerwise mentioned — Use of Marathi 
month for purposes of payment of interest — 
There is no presumption that time for payment 
Is o^so to be calculated according to Marathi 
calendar. 

If, ia the deed or bond concerned, there is a 
clear statement that repayments will be made 
on a particular Marathi month, or after so many 
months calculated according to the Marathi 
calendar, then S. 25 will not affect the date fixed 
for payment. But the circumstances that a 
bond bears an Indian date cannot be used in 
order to draw an inference regarding the meaning 
of the word “ month ” used ia subsequent clauses 
in the bond. Therefore, the mere fact that the 
rate of interest was to be at I pec cent per mensem 
for each Marathi month, is an insufficient basis 
on which to build the theory that for purposes 
of repayments also the period was bo be calculated 
on the basis of Marathi months : 11 C. P. L. R. 

91 and 6 Bom. 83. Rel. on ; 86 Cal. 516, Dtst. 

[P 201 C 2] 

(6) Specific ReUef Act, S. 31~Identity of 
property covered by the deed not doubtful— 
Mistake in description of Tahsil in which pro- 
perty is situate— S. 31 does not apply. 

Where a deed gives a detailed description of 
the property covered by it. and there ia no doubt 
as to the iaeatity of the property, S. 31 will 
not apply merely because the Tahsil in which 
the property is situate is wrongly described. 

CP 262 C 1] 

M. R. Bobde and A. D. Mande—ior 
Appellanfc. 

if . G. Bose, V. Bose and M. R 
Indiirkai — f*r Respondents. 

Judgment.— The plaintiff-appellant. 
Madhorao Narayanrao Ghatabe’s suit 
on a simple mortgage-deed, dated 

29— 7— 1908. for Rs. 8.500-0-0 has been 


dismissed by the lower Court. The ori- 
ginal defendants were Kesrichand, Deep- 
chand and Sarup Singh, and these are 
now represented in appeal, owing to the 
death of Kesrichand, by Deepohand, 
Motilal, Pratapehand and Sarup Singh. 
The various pleas offered by the parties 
in the case are sufficiently set forth in the 
lower Court's judgment. On the issues 
which arose therefrom, the lower Court 
came to the following findings ; 

(i) that the mortgage* deed in suit (P. 1} was 
duly executed and attested and oousidecation 
duly passed thereunder and its registration had 
been properly carried through ; 

(ii) that Narayanrao Ghatate had, by the 
execution of a will (P. 75), authorised his wife 
Mt. Ohandrabhaga Bai to adopt a son and the 
plaintiff was duly adopted by her ; 

(iii) that the property mortgaged was not the 
ancestral property of Deepohand and Sarup 
Singh. 

(iv> that the money had been lent after due 
enquiry as to the existence of legal necessity and 
that the debt was incurred for such legal neces- 
sity and was binding on the second defendant, 
but, in any event, the debt was incurred by che 
manager of a trading firm and no question, in 
reality, could arise as to legal necessity ; 

(v) that the interest charged is not penal and 
is legitimately claimed ; 

(vi) that the suit is barred by time ; 

(viii) that no valid charge was created against 
the villages Sundarvadi and Souguda ; and 

(ix) that no repayments had been made as 
alleged by the Defendant No. 1. 

On the finding, however, that the suit 
was barred by time, the plaintiff’s suit 
was necessarily dismissed. 

We are nob now concerned with many 
of the pleas which were offered in the 
lower Court and we pass direct to con- 
sider the questions which have been 
agitated in this appeal. The central and 
most important matter in this connexion 
relates to the question whether the suit 
IS barred by time or not. Under the 
terms of the deed, compound interest 
at 1 per cent per mensem was to be 
paid until satisfaction and the first 
instalrnent of Rs. 4,000 was to be 
paid within 12 months from the date of 
execution, viz. 29bh July 1908; at the 
same time interest up bo that date 
on the whole amount was to be payable; 
12 mouths thereafter, the balance of 
Rs. 4,500 plus the further interest 
accrued was to bo payable. The crucial 
clauses in the deed in this connexion 
may bo translated as follows : 


amount, at Re. 1. per cent par mensem tl 
months to bd counted according to the Marafcl 

mitis. As to agreement about repaying the sa 

amount, I will within 12 months fJom thfa t 
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pay Rs. 4,000 'towards tbe principal plus the 
interest on the entire amount, whatever it m&y 
be on calculation, and 1 will, within 12 mouths 
nest, pay ofi the remaining Rs. 4,500 plus 
interest on tbe amount that may have remained 
as balance, whatever it may come to cn making 
account. I will, as stated above, repay the 
entire amount within 2 years. In case 1 fail to 
pay the amounts on the above stipulated dates 
I will pay interest at Re. 1-4-0 per cent per 
mensem on the entire amount from date of 
default up to the date of complete satisfaction, 
with yearly rests, i. e.> I will allow that amount 
of interest which will bscome due at the end of 
a twelve months' period to be considered as 
principal and I will pay interest on this amount 
also. In this manner I will get account made 
every twelve months and I will pay compound 
interest — interest on the principal and interest 
on tbe amount of interest. If I make a default 
of the first stipulated date, then I will pay your 
entire .amount in one lump, and, as long as I 
shall be unable to repay your entire amount in 
one lump. I will pay the interest due to you, in 
aooordance with the above stated condition, 
without raising any objection in the above 
stated manner. I will not then raise the objec- 
tion that I had stipulated to pay interest up to 
the dates fixed for repayments, or the objection 
about a lower rate of interest,- or any objection 
whatsoever. When I shall make a repayment 
you should first deduct the amount due for 
interest and then you should credit the remain- 
ing amount as repaid towards the principal. 

The learned Additional District Judge 
has, in his finding on Issue No. 9, held 
that there was an express stipulation for 
the payment of interest with reference 
to the Marathi Miti and that exigibility 
also naust be held to have had reference 
to that miti. In arriving at that con- 
clusion, he relied on the decision of 
Beverly and Ameer Ali, JJ., in Zjatifu,n~ 
nessa v. Dhan Kumvar (l). Tbe ratio 
decidendi of the case just quoted was 
that the proper tost to apply to such a 
question was what was the intention of 
the parties, and the Additional District 
Judge held that, in the circumstances of 
this case, the intention of the parties 
must have been that just as the Marathi 
miti was to be used for the purpose of 
calculation of interest, so also that miti 
would apply to the repayments. We 
are unable to agree that any such pre- 
sumption arises under the terms of the 
mortgage-deed in suit. It is perfectly 
obvious that undoubtedly by oversight 
the parties failed to notice the difficulty 
which would arise in this connexion and 
all that one can predicate of the docu- 
ment is that the parties had arrived at a 
specific agreement that, for the purpose 
of calculating compo und interest, months - 
(1) [lb07] 24 Cal, 3S2. 


should be taken according to the Marathi 
calendar. Such a stipulation was neither 
an unlikely nor an unreasonable one in 
view of the fact that some Marathi 
years contain 13 months, and thus in the 
calendar year the plaintiff would stand 
to lose some interest had not such a 
provision been inserted. It does not, 
however, seem to us to be at all clear 
that there was any agreement or distinct 
intention on the part of tbe parties that 
months for the purpose of repayments 
were to bo calculated in the same way. 
If the Marathi calendar were to be 
applied in this connexion, certain terms 
of tbe bond regarding these dates become 
inconsistent. 

In July 1909, when the first payment 
fell due, an interculary month, Adhik 
Shrawan, intervened, commencing on the 
18bh of July, followed by the ordinary 
Shrawan month on the 17th of August; 
24 months thus would not make up two 
years according to the Marathi calendar, 
yet in the mortgage deed the sentence 
appears ; “ I will, as stated above, repay 
tbe entire amount within 2 years. No 
attempt has thus been made in the deed 
to provide for the contingency of this 
interculary month. In the circum- 
stances, we think the case is undoubtedly 
one where recourse must be bad to tlie 
provision contained in S. 25 of the 
Indian Limitation Act, The illustrations 
to the said provision are peculiarly 
apposite in the circumstances of tbe 
present case. If a Hindu makes a pro- 
missory note bearing a native date only 
and payable four months thereafter, the 
period of limitation applicable to a suit 
on the* note runs from the expiration of 
four months after the said date, tbe 
months are to be calculated according to 
the Gregorian calendar. In Bhaiyalal 
Wani V. Jamnadas Potdar (2) tbe bond 
in suit contained a provision that the 
loan was to be repaid within 12 months, 
that is, up to Baisakh 1302 Fasli. In 
that case too, as in the present one, 
there was some indication that the par- 
ties may have intended to refer to tbe 
Marathi calendar, but Ismay, J. C., held 
that limitation must be calculated accord- 
ing to the 12 calendar months. 

In Rungo Bujaji v. Bahaji (3) a similar 
stipulation occurred, aud a precisely 
similar view was taken of tbe law appli- 

72) [Itfue] 11 O. P, L,. R. 91. 

(3) [1881] 6 Bom. 83. 
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cable by Wesferopp, 0. J., and Birdwood, We can find nothing in any of the 


J. The former Judge remarked in the 
said case : 

- The legislation in B. 25 of Act 15 of 1877 is 
absolute. There is do SaTing of oases in which 
it appears on the face of the contract that lunar 
months were intended by the parties. 

In hatifuinnessa v. Dhan Kunwar (1), 
the very case relied on by the lower 
Court in connexion with its decision on 
this matter, the learned Judges seem to 
have entertained no doubt that the period 
of six years had to be calculated accord- 
ing to the Gregorian calendar. The bond 
there concerned contained a specific 
reference to the month of Jeyth 1289 
Fasli and, as S. 25 of the Limitation Act 
might not affect such a reference, the 
judges felt some doubt as to what date 
was intended by the parties. It does 
not seem to us that in the present case 
any such doubt exists, there being no 
statement that the amount will be repaid 
in any specific month. 

The respondents have placed reliance 
ou South British Fire and Marine Insur- 
ance Co. v. Brojo Nath (4). In that case 
there was no contention that the word 

month ” in the contract referred to any 
calendar other than the Gregorian 
calendar. The contention was that the 
word meant a lunar month of 28 days. 
The learned Chief Justice held that S. 25 
of the Limitation Act was not intended 
to apply to a contention of this nature 
and had, therefore, no bearing on the 
question of what is the meaning of the 
word month ” in a contract drawn in 
the English language. The section, he 
held, laid down that when it was clear 
that a month according to some calendar 
U meant, the word “ month ” should bo 
iutorpreted with reference to the Gre- 
gorian calendar. This ruling then has 
no application to the present case and 
gives no help to the respondents. The 
respondents also cited Hoshan Lai v. 
Chaudhri Bashir Ahmad (5). The deed 
therein considered made a clear state- 
ment that interest should be paid every 
.six months according to the llindi calen- 
dar. Their Lordships interpreted this sti- 
pulation as meaning that interest should 
he paid on a particular date according 
to the^ Hindi calendar, and calculated 
limitation from this date. 

(4) [1909] 3G Cal. 51G — 2 I. 0.^73 = 13 C W 
N. 425. • 

(3) -A.. I. R. 1025 All. 138=47 All. 66. 


decisions we have examined which, in 
reality, supports the contention urged 
on behalf of the respondents in this con- 
nexion. The utmost that can be deduced 
from these decisions in their favour is 
that if, in the deed or bond concerned 
there is a clear statement that repay- 
ments will be made on a particular 
Marathi month, or after so many months, 
calculated according to the Marathi 
calendar, then S. 25 of the Indian Limi 
tation Act will not affect the date fixed 
for payment. As we have already 
pointed out, no such distinct stipulation 
exists in the present case. It is, more- 
over, clear to us from the illustration 
to S. 25 of the Limitation Act that the 
circumstances that the bond bears an 
Indian date cannot be used in order to 
draw an inference regarding the meaning 
of the word " month ” used in the subse- 
quent clauses, and we are of opinion that 
in the present instance the mere fact 
that the rate of interest was to be at 1 
per cent, per mensem for each Marathi 
month is an insu£Qcient basis on which 
to build the theory that repayment was 
also to be made after 12 Marathi months. 
There being no clear or distinct indica- 
tion, moreover, that repayment was to 
be made on a particular Marathi date, 
the word “ month ” in the clause in the 
deed requiring repayment must, in our 
opinion, be calculated according to the 
Gregorian calendar in accordance with 
the express provision laid down in the 
section of the Limitation Act already 
referred to. It follows, therefore, that 
on this view the suit was not barred by 
time. 

The respondents have laid much stress 
on the apparently informal endorsement 
on the back of the mortgage-deed in suit- 
an endorsement proved to have been 
made by Narayan Ghatate, the son of 
the original mortgagee. There is noth- 
ing to' show at w’hat time this endorse- 
ment was made, nor is there any reason 
to suppose that Karayaorao Ghatate had 
any spejial knowledge of the intention 
of the contract of the parties to the con- 
tract at the time the deed was executed. 
The endorsement in question appears to 
be a mare note intended to summarize 
provisions of the deed which might be 
required for ready reference and the 
most its evidential value would amount 
to is that the said note shows how 
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Narayanrao Ghatate interpreted it. That 
bis interpretation was incorrect, is, in 
our opinion, of no importance and the 
note in question clearly cannot prejudice 
the present plaintiff. We do nob find it 
necessary in view of the above findings 
to discuss at length the 2nd additional 
ground of appeal filed on 18th November 
1925 to the effect that the repayments 
appropriated as per the specific agree' 
meat in the mortgage deed (P. 1) to- 
wards interest as such, in any event, 
saved limitation under S. 20 of the 
Limitation Act, but, in the circumstances 
of this case, we are of opinion that in 
this connexion also limitation would 
have been so saved ; of. Gopal v. Govind (6) 
The only other ground of appeal we 
are concerned with relates to the liabi' 
lity of Defendant No. 3 with reference 
to the villages of Sundarvadi and 
Songuda. This defendant purchased 
these two villages on 8-12-1908. His 
position was that the villages are actu- 
ally situated in the Baibar Tahsil of the 
Balaghat District and not in the Bala- 
ghat Tahsil as wrongly described in the 
mortgage-deed in suit. The Additional 
District Judge held that this incorrect 
description led to the Defendant No. 3 
being misled and that as he had paid a 
full price for the villages in question 
without being aware of their hypotheca- 
tion, he should not suffer therefor. We 
are, however, of opinion that, as the deed 
gives a detailed description of the vil- 
lages, and as it is clear from the deed 
;that they wore situated in the Balaghat 
District, no possible doubt could arise as 
regards those two subjects. The men- 
^tion of any tahsil was certainly unneces- 
sary and the incorrect mention of the 
Balaghat Tahsil does not render the 
identity of the villages obscure. The 
said mention of the Balaghat Tahsil 
must, in short, he treated as a mere 
])i 0 C 0 of surplusage. There was, in our 
opinion, therefore, no necessity for recti- 
fication of the inortgago-deod and S. 31 
of the Specific Relief Act had no appli- 
cation. The case would have been 
entirely different had tlie mistake in 
any way induced the purchaser to buy 
the villages, but this is not so in the 
present case. The Defendant No. 3 
pleaded that he had made enquiries, but 
admittedly has adduced no evidence to 
prove this. In the circumstances we 

■'( G ) ‘ u NTXrR. is. 


are of opinion that the mistake in the 
mortgage-deed cannot be allowed to 
prevent the mortgagee from obtaining 
a decree against Defendant No. 3 also. 

It is urged by the respondents that the 
Registration authorities omitted to send 
a copy of the deed to the Balaghat 
Registration Officer. In paragraph 6 of 
his written statement, dated 5-11-1921, 
the Defendant No. 3 alleged that 
ha searched the Registration Office, and 
he apparently means the Balaghat one. 
This allegation is supported by no evi- 
dence. As it is not proved that be did 
have a search made in the said Registra- 
tion Office, the omission of the Registra- 
tion authorities to send a copy of the 
mortgage-deed there (if there was any 
such omission), did not prejudice him in 
any way. Holding as we do, therefore, 
that S. 31 of the Specific Relief Act can 
have no application in this matter, even 
if the Defendant No. 3 paid full value 
for the property as a result of being 
misled, actively or passively, by his 
vendor, this cannot affect the plaintiff’s 
rights under the mortgage. 

For the above reasons, therefore, the 
judgment and decree appealed against 
are reversed and a decree for sale of the 
mortgaged property as set forth in R. 4, 
O. 34 of the Civil P. 0., will issue in 
favour of the plaintiff against all the 
four respondents. Six months from date 
of this judgment will be allowed for 
repayment. The amount accrued due 
on the date of the suit was Rupees 
36,107-2-3, Compound interest (pen- 
dente lite) and up to the date fixed for pay- 
ment will be allowed at Re. 1 per cent, 
per mensem and thereafter interest on ' 
the amount payable at 8 annas per cent 
per mensem. The defendant-respondent 
will also bear the plaintiff-appellant’s 
costs in both Courts. 

G.B. AjJiJeil allowed. 
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Findlay, J. C, 

Balaji and others — Creditors — Appel- 
lants. 


V. 

Gopal Mali — Insolvent — Respondent. 

Second Appeal No. 160-B of 1926, De- 
cided on 2lst March 1927, from the judg- 
ment of the Dist. J., Amraoti, D/- 26fch 
February 1926, in Civil Appeal No. 6 of 
1925. 
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(а) Limilaiion Act, Art. 181 — Article refers to 
apflicattons under Civil P. C. 

Article 181 must be construed as referring 
ejusdem generis applications with those in pro* 
ceding articles, viz. Civil F. C. ones. 

[P 263 O 2] 

(б) Civil P. C., 0. 21 — Sale in insolvency — 
O. 21 applies and application for setting aside 
a sale ts governed by Art. 166. 

The provisions of O. 21 of the Civil P. C., are 
applicable to inscdvency proceedings, and the 
limitation applicable to a petition for setting 
aside a sale in an insolvency proceeding mast 
be thirty days as laid down in S. 21 read 
with Art. 166 : A. I. R. 1921 Nag. 25. Poll. 

[P 263 a 23 

(c) Civil P. C., S. lol — Other remedy open — 
Recourse to S. 151 should not be had. 

Where the applicants had their remedy other* 
wise provided and had neglected to make use 
of it, recourse to inherent powers should not be 
had ; A. I. B. 1924 All. 446, Ref. [P 264 C 1] 

G. R. Deshmukh and M. B. Marathe — 
'for Appellants. 

M. R. Bobde — for Respondent. 

Judgment. — One Gunaji, the father 
of the respondent, Gopal, was adjudged 
an insolvent on 3rd July 1922 and was 
given a year for applying for discharge. 
He applied accordingly on 26th June 
1923. On 28th August 1922- a schedule 
containing the names of five creditors 
had been prepared ; one of these was the 
father of the present appellants, by 
name Bhanudas. They applied on 3rd 
November 1923 to be add-ed and attacked 
a sale of property that had been held 
and was pending for confirmation. On 
I6bh September 1923 the Court, under 
circumstances which are clear from the 
lower appellate Court’s judgment 
ordered the property to be sold free 
from the mortgage concerned. On loth 
January 1923, Bhanudas died. The sale 
was held on 14th February 1923, and 
was confirmed on 7th April 1923, and 
Gopal, the auction'purcbaser and son of 
the insolvent, was given his sale certi- 
ficate on 13th June 192.3. Meanwhile, 
a house was sold and this sale was con- 
firmed on 18th August 192<3. but, before 
this, the insolvent applied for discharge. 
On 3rd November 1923, the present ap- 
pellants filed their application of 3rd 
November 1923 referred to above. The 
question involved, therefore, is whether 
this application was time-barred or nob. 
The appellants in this connexion rely 
on Article 181 of the Schedule to the 
Limitation Act, while the respondent 
relies on Article 166. The Judge of the. 
£r3t Court remarked that, if the ap- 
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plication in question had been one under 
the Civil P. C., Article 177, would prima- 
rily have applied but there would have 
been no extension of time in respect of 
minority of Shanker, one of the appel- 
lants, as under S. 6 (l) of the Limita- 
tion Act no question of filing a suit or 
an application for execution of a decree 
was involved. He further pointed out 
that S. 78 of the Provincial Insolvency 
Act ^ restricted the application of the 
Limitation Act, in insolvency proceed- 
ings. The Subordinate Judge, after 
considering certain ease law on the 
point, decided that the Limitation Act 
as such, did not apply ; but he held that 
he had inherent powers to admit the 
application, particularly as a minor was 
concerned. On further considering tho 
merits of the case he ordered tho sale bo 
be set aside and refused to discharge tho 
insolvent. 

The Disbricc Tudce held that the sous 
of Bhanudas were entitled to be brought 
on the schedule in place of their father, 
the change being a mere substitution 
and Dot the addition of a new creditor 
or creditors. On the further question, 
whether they were, even on 3rd No- 
vember 1923, entitled to'attack the sale, 
he held that the application lay, if at 
all, under Article 166 read with O. 21 
of the Civil P. C., the limitation in 
either case being thirty days. 

For my own part, I cannot see the 
slightest possibility of applying Article, 
181 to an application of tho kind we are 
concerned with. Tho law would bo in 
an anomalous condition indeed if a 
period of three years were to ho allowed 
for setting aside a sale in an insolvency 
proceeding as compared with thirty days 
in a sale under tho Civil P. C.. Article 
181 must be construed as referring to 
ojusdem generis applications with those 
in preceding articles, vi^. Civil P. C. 
ones. Now, accepting tho principle laid 
down in Slmiakchand v. Ibrahi»i (1), 
that the provisions of O. 21 ot tho Civil 
P. C. are applicable to insolvency pro- 
ceedings. it seems to me indubitable 
that the limitation applicable to a peti- 
tion for setting aside a sale in an insol- 
vency proceeding must be thirty days as 
laid'down in O. 21 read with Article 1G6 
of the Schedule to tho Limitation Act. 
Nor can I see that any question of an 
extension of ti me on acco unt of fraud 

(1) A. I. R. 1921 Nag. 25=17 N. L. rT 49. 


Balaji V. Gopal Mali (Findlay, J. C.) 
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can arise in the circumstances of this 
case. The present appellants were even 
too late to be substituted as legal re* 
presentatives had the proceeding been 
a civil Court suit, and I can find no 
prima facie ground for holding that they 
were entitled to contest the sale at the 
late stage they did. 

I may add that the Judge of the first 
Court was clearly wrong in having re- 
course to the inherent powers of the 
Court in the way he did. The appel- 
lants had their remedy otherwise pro- 
vided and had neglected to make use of it : 
(cf. Joshi Shib Prakash V. Jhinguria (2). 

These findings govern the appeal 
which is dismissed. Appellants must 
bear the respondent’s costs. Costs in the 
lower Courts as already ordered. I fix 
Hs. 40 as pleaders' fees, 

D«P. Ap peal dismissed. 

^(2) A. I. R. 192i All. 446 = 15 All. 144. 
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Findlay, J. C. and Macnair, Offg. 

A. J. C.. 

VincLyak Narayan Dalai — Plaintiff — 
Appellant. 

V. 

Sakharam Laxman Mahajan — Defen- 
dant — Respondent. 

Misc. Appeal No. 42 of 1926, Decided 
on 23rd April 1927, against the judgment 
of the Addl. Dist. J., Nagpur, D/- 28th 
August 1926, in Civil Suit No. 7 of 1925. 

Will — Proof — Writer getting great benefit 
under the will — Evidence in support of will 
must be vigilantly examined. 

Where the party who writes a will has to 
take very gre.it benefits under it, that ctrcuin- 
stance of itself mast put a Court in guard and 
cause it to be vigilant in examining the evi* 
donee in support of tbo instrument. 

[P 26t}. C 2 : P 267 . 0 1] 

5. R. Vaidya— for Appellant. 

B. K. Bose and R. B. Gadgil — for Res* 
pondent. 

Judgment. — The appellant Vinayak's 
application for probate of a document 
alleged to bo the last will and testament 
of Vithal Balwant Mahajan of Nagpur, 
who died at Umariched (Yeotmal) on the 
Idth September 1924, has been dismissed 
by the Additional District Judge, Nagpur. 
The appellant is a natural brother of the 
deceased. The application was opposed 
by fch o present respondent Sakharam who 


denied that the will in question, which- 
is alleged to have boon executed on tbo 
lObh September 1924, two days beforo 
the testator died, was ever executed byr 
him. It was also denied that, in any 
event, the testator was in a disposing 
state of mind at the time when the. 
alleged will is said to have been executed 
by him, and the contention was frankly 
put forward that the will in question- 
was a forgery, which had been effected' 
as a result of the conspiracy between 
the present appellant Vinayak Narayan 
Datar, Mr. S. G. Gadgil, Pleader, and 
Bhaskar Sadasheo Kelkar, alias Aba, with 
a view to appropriating the estate for 
the benefit of the persons who ara 
legatees under the will. 

It is unnecessary here to repeat the 
various pleadings which were put forward 
on either side by the parties to this 
litigation, but, on the issues which arose 
on these pleadings, the Additional Dis- 
trict Judge gave the following findings : 

(i) that it had not been proved that the will 
was in reality executed by Vithal Balwant 
Mahajan; 

(ii) that it had not been proved that the- 
testator was in a sound disposing state of mind 
at the time of tbo alleged execution. 

(iii) that it was not proved that the testator 
had been made aware of the contents or that 
he had given his approval thereto and 

(iv) that the respondent Sakharam was re- 
lated to the late testator and was his gotraja 
sapiuda. 

On these findings the application waff 
dismissed. 

It will hel p to clarify the position if 
we give a short resume of events which 
occurred during the last six months of 
the testator’s life. He took ill at Nagpur 
in February or March 1924. First of 
all, malaria was suspected and sub- 
sequently tuberculosis : cf. the evidence 

of Dr. Kharo (P. W, 3) who was attending 
the testator. On his advice, Vithal 
Balwant Mahajan was removed to Bom- 
bay, partly in order that he might get 
the advice of specialists and partly in 
order to avoid the heat of Nagpur. 
Meanwhile, the respondent Sakharam had 
also left for the Konkan in the Bombay 
Presidency. The testator and the ap- ' 
pellant left Nagpur for Bombay in June 
1924. In Bombay, the medical opinion 
was that the disease from which the. j 
testator was suffering was not tuber- 
culosis. On the 10th of July 1924 he 
left Bombay for Umarkhed (Yeotmal) 
where he went to reside with Raghunath. 
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Bhaskar Kelkav (P. W. 5), Assistant 
Medical Officer, who was then stationed 
there. The relationship of this naan 
to the family will be seen from the 
genealogical tree contained in annexure 
A.* 

On the 18th of August 1924, the 
appellant with his mother left Nagpur 
for Umarkhed. On the 7th September 
1924, Bhaskar Rao Kelkar (P. W. 9) 
also arrived at Umarkhed. On the fol- 
lowing day, this witness prepai*ed a 
draft of the will (Ex. P. 76), and on 
the 14th of the same month the witness 
left Umarkhed. On the 16th of Septem- 
ber, at 8 a. m,, the testator is alleged to 
have executed the will, which on the 
same day later on he handed over to 
his mother. At 2 or 2*30 p. m. the 
appellant is said to have informed 
Baghunath Bhaskar Eelkar (P. W. 5) of 
the execution of the will and this wit- 
ness is said to have verified the fact 
from the dying man. In the evening the 
appellant is also alleged to have told 
Trimbak Rajurkar (P. W. 2), a clerk to 
the District Registrar at Yeotraal, who 
was then officiating as Sub-Registrar, 
Umarklied, of the execution of the will, 
and both on the 16bh of September 1924 
and the following day the witness is said 
to have asked the testator to have the 
will registered, but he declined to have 
this done. The same evening the testator 
became delirious and died the follosving 
day. On the 19th September 1924, the 
appellant left Umarkhed for Nagpur and 
en route there met Mr. Gadgil, Pleader, 
on his way to Umarkhed to see the 
deceased man, and the appellant informed 
him of the execution of the will. Mr. 
Gadgil thereupon desisted from his 
intention of going to Umarkhol and 

Nagpur with the appellant. 

The learned Additional District Judge 
has devoted considerable attention to 
tlio question of the authenticity or 
otherwise of the testator’s signature on 
the will in suit. In that connexion we 
have absolutely divergent evidence from 
tlia handwriting experts. Shah (P, W 6) 
and lirewster (D. W. 11) who have boon 
examined on either side. Counsel on 
oitlier side has laid no stress on this 
export evidence, it being apparently 
taken that the two experts equally 
balanced one another. 

*Tho genealogical tree ia not material for thi'^ 
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Por our own part, after examining the- 
signature and keeping in mind the 
extremely parlous and prostrate state in 
which the dying man was, we think 
there is considerable ground for prefer- 
ring the evidence of Brewster (D. W. 11). 
If, as is said to be the case, the man was 
only able to turn over on his side and 
make his signature when prone, one 
should have expected to find a much 
greater difference than in reality exists 
between the signature on the will and 
other admitted signatures of Vithal 
Balwant Mahajan. 

Thera are, however, many other highly 
suspicious points in the present appel- 
lant s case. It is impossible to avoid the- 
conclusion that the idea of having a will 
executed did not emanate from the boy 
himself. This idea was obviously hatched 
at Nagpur. The appellant (cf. the evi- 
dence of Mr. Gadgil, P. W. 7, page 85 
of the record), had had a talk with the 
witness about the advisability of getting 
the deceased to execute a will. Mr, 
Gadgil seems even to have gone into 
details and suggested a form of preamble 
as well as the appointment of an 
executor. Both these suggestions are 
embodied in the will in suit. Appa* 
rently, the appellant found it difficult to 
make the suggestion to the testator and 
Bhaskar Rao Kelkar (P. W. 9) alias Aba. 
the elder brother of tho testator’s mother, 
was then brought on tho scene. He 
candidly admits having prepared the 
draft of the will (Ex. P. 76) and says 
he prepared tho draft on tho lines of 
one made by the late Balwantrao Maha- 
jan. It is highly significant that the 
draft of the will was apparently prepared 
as a result of consultation between Mr. 
Gadgil and appellant on the one hand 
and the appellant and this witness 
(P* W. 9) on the other, and it is further 
curious that tho will was apparently 
not even read over to the dying man 
who was certainly not in a'condition 
to read it for himself, .-\nothor curious 
ciicumstanco is that one HanLjaji, wlio 
had accompanied l\ \V. 9 to Umarkhed 
and had been present at .some of the 
occurrences on the 8bh aud 9fch Septem- 
ber has not been examined at all in the 
case. 

Tho appellant’s furtlier story is that 
at 8 a m. on the 16th of September the 
dying man called him and asked him to 
senho the will. The appellant did so- 
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and, according fco his story. Vifchal Bal- these reasons also being adduced for 
want Mahajan executed it when no one Mr. Gadgil’a return without having com* 
else was present. The appellant tells pleted the journey to Umarkhed. Later 
what seems to us to bo an utterly in- in the day, Mr. Kelkar went to see 
credible story in this connexion. With Mr. Gadgil and asked him if he had 
regard to the lack of any attesting wit- advised the testator to make a will, 
nesses, the appellant asks us to believe Mr. Gadgil did not explicitly inform 
that ho suggested to Vithal Balwant Kelkar that the will bad been executed, 
that it would bo desirable to have the bub merely threw out the suggestion 
will attested bub the latter replied both that something of the sort had been 
as regards attestation and registration done, but curiously enough both men 
that it was unnecessary at the time fco suppressed from Mr. Kelkar the facfc 
have these formalities carried through, that Vithal Balwant was already dead. 
The failure to have the will at least A more suspicious attitude on the 

attested, if not registered, is the more part of those who had undoubtedly been 
extraordinary in tbat in a place like anxious to get the dying man osecute a 
Umarkhed there must have been nume- will cannot be imagined. There seems 
rous reputable people available wbQse every ground, in short, for supposing 
services could have been used in this con- tbat, although a draft of the will bad 
nexioD, for example, Trimbak Bajurkar undoubtedly been prepared, the dying 
(P. W. 2), Sub-Registrar, was a close man was not prepared to sign it, and 
neighbour. Another curious and suspi* everything points to the fact that he was 
cious fact is that tho will was nofc handed anxious, before doing so, to see Mr 
over to the executor but to the mother of Kelkar (P. W. 1), while the appellant’ 
the testator, an illiterate woman. and bis coterie were equally anxious by 

Wo have already pointed out that the any means, fair or foul, and by delib- 
appellant on his way back to Nagpur erate prevarication and lying to prevent 
mefc Mr. Gadgil on route for Umarkhed Mr. Kelkar from visiting the sick man- 
and informed him of the testator’s death at Umarkhed. 

and of the fact of the execution of the W'e are, in short, in full agreement with 
will. Meanwhile, after his return to the considerations adduced by the Ad- 
Nagpur, the appellant mefc Narayanrao ditional Disfcricfc Judge in this oonnex- 
Kelkar (P. W. 1), a relation of the family, ion. We are of opinion, in the first place,. 
This gentleman we can see no reason that the signature on the will is far too 
whatever for discrediting and, if bis evi- deliberate and too well made to have 
denee be true, it is dilliciilt, on any rea- been made by tho deceased in the state 
sonable hypothesis, to suppose that the he was admittedly in at the time of the 
will in question is a genuine one. Mr. alleged execution. The extraordinary 
Kelkar had always taken a keen interest conditions of secrecy, under which the 

in Vithal Balwant and it was his inten- will was executed, are also in the 

tion to have gone and seen him on the highest degree suspicious. On no rea-, 
2yth of September 192‘1. He received sonable theory is it possible to account 
intimation of tlie death in a wire sent for tho absence of witnesses at the time 
from Basim on tho 23rd of September of execution, for the non-attestation of 
1924 by Babn Datar, the appellant. It the will and for its non-registration 
is noticeable that this wi-o was only except on the single theory tliat the 
sent live days after death had occurred, alleged signature of the testator is a 
Meanwhile Mr. Kelkar (P. W. 1) had sheer forgery. We do not find it necos- 

como to Nagpur on the 20th of Septem- sary to go in detail in the matter of the 

bor and met Mr. Gadgil (P. W. 7) on tho internal evidence of the will, for the 
21st idem, as well as tho appellant, will is precisely of the nature which 
Extraordinarily onough, tho appellant the appellant and his coterie would have 
(lid not toll Mr. Kelkar that Vithal been anxious to bring 'into being in 
Balwant Mahajan was dead : on the their own interests. 

contrary ho seems to have devoted his In a case like tho present whore the 
attention to dissuading Mr. Kelkar from party writes a will under which he has 
attempting tho journey to Umarkhed by to take very great benefits, that oircum* 
informing him that there was cholera at stance of itself must put a Court on 
Basim and that the road was very bad, guard and cause it fco be vigilant in exam* 
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ining the evidence in support of the in- 
strument. When this test is applied to the 
present case all circumstances surrounding 
the preparation of the draft of the will, 
the scribing of the will by the appellant, 
the aliened signing of the will by the 
testator, and lastly but not least the 
extraordinarily secret attitude which 
the appellant and his partisans took up 
with regard to the execution of the will, 
and even as to the fact of the testator 
being still alive or dead, are replete 
with suspicion, and the case, in short is 
one in which we cannot find the slight- 
est reason for disturbing the undoub- 
tedly sound findings of fact which the 
lower Court has arrived at in this con- 
nexion. 

As far as the question of Vibhal Bal- 
want Mahajan having been in a disposing 
state of mind at the time of -the alleged 
execution of the will is concerned, there 
is evidence op record that he was under- 
going intense suffering, but such a state 
does not necessarily mean that he had 
lost his powers of incelligence or of con- 
sciousness. We do not, however, deem 
it necessary to record any ^definite find- 
ing as to whether the deceased was at 
the time of the alleged execution of the 
will in a disposing state of mind or nob 
fov the simple reason that we are con- 
vinced that he never did execute this 
will himself. 

These findings govern the appeal 
which is accordingly dismissed. The 
appellant must bear the respondent’s 
costs. Costs in the lower Court as 
already ordered. We fix Rs. 200 as 
pleader's fees. 

Appeal dismissed, 
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Findlay, J. C. 

Mt. Sarji Bai— Defendant — Appel- 
lant. 

V. 

Dtir<ja and others — Plaintiffs — Respon- 
dents. 

Second Appeal No. 117 of 1926, De- 
cided on 24th March 1927, from the 
judgment of the Addl. Dist J., Nagpur, 
D/-12th December 1925, in Civil Appeal 
-No. 69 of 1925. 


(a) C. P. Land ^Bevenne Act (I9l7), Ss, 188 
and 192 — Remuneration of mukaddam gumashta 
and havSldar-^Co-skarers are not bound to 
share unless they have agreed and their services 
are necessary. 

There is no authority for the view that when 
a lambardar chooses to engage a havildar or 
mukaddam gumashta he is entitled to saddle 
the co-sharers with a share of his wages. At 
any rate, before he can be entitled to charge the 
co-sharers with such expenses, it must be proved 
that their entertainment was absolutely essential 
for the collection of the rent and land revenue, 
and the oo-sharers agreed thereto. [P 268 C 2] 

The Legislature intended the lainbardari haq 
to cover expenses like these, 

(b) C. P. Land Revenue Act, (1917), Ss. 168 and 
192 — Expenses of public festivals — Co^sharers 
are not bound to share unless they have agreed 
to — Payment in past does not constitute implied 
agreement. 

Before the co-sharers can be made liable for 
money which the lambardar spends on celebra- 
tion of public festivals, distinct proof of a prior 
agreement to share these expenses on the part 
of the other co-sharers would be necessary. 
Such items cannot be regarded as essential 
expenses for village management. The mere 
fact that they were shared iu the past is net 
sufficient to assume that there was an -implied 
agreemet to pay. [P 269 C 1] 

Af. R. Rohde and M. D. Khandekai — 
for Appellant. 

S. K. Barlinge — for Respondents. 

Judgment. — The facts of this case 
are sufficiently clear from the lower 
Courts’ judgments. The defendant Mt. 
Sarjabai, who is the lambardar of the 
village concerned, has come up on appeal 
against the judgment and decree of the 
Additional District Judge, Nagpur, which 
disallowed her claim to recover Rs. 61 
on account of wages of the havildar and 
the mukaddam gumashta, as well as a 
petty charge of Re. 1 for stationery. 
Another item is also involved, petty in 
itself, the amount being Rs. 4-8-0 which 
was claimed in connexion witli expenses 
incurred for the Holi and Dasehra celebra- 
tions. 

On behalf of the appellant, reference 
has been made to paragraph 6 of her 
written statement, dated 1-1-21. Slio 
therein claimed Rs. IS l)oing half of the 
yearly remuneration of Hs. 96 paid to 
the mukaddam gumashta. Similarly, 
Rs. 42 being )ialf of the yearly re- 
muneration paid to the ?ame man as 
havildar was claimed. Admittedly, a 
single man performs hotli those duties, 
bis total monthly remuneration thus 
being Rs. 10. It is urged that the lower 
appellate Court, in disallowing bliese 
items, wrongly went into the question 
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•whether the entertaining o£ this man as 
havildar and mukaddam-gumashta was 
necessary. It seems to me that this 
question clearly and impliedly arose on 
the pleadings. In paragraphs 7 and 8 o£ 
the plaintiff’s rejoinder, dated 9-1-25, it 
was pleaded, apparently in the alterna- 
tive, that, as the defendant received 1am- 
bavdari haq, she could not recover the 
mukaddam-gumashta’s pay; while, as re- 
gards the havildar, it was pleaded that he 
was the defendant’s private servant who 
did other work, with which we are not 
concerned, and who I'aceived no separate 
pay in respect of such work. It seems 
to me that, in the circumstances of this 
case. Issue 4 sufficiently covered the very 
simple point at issue and that the Judge 
of the lower appellate Court was 
perfectly entitled to consider the in- 
cidental matter whether or not it was 
necessary to entertain a separate havil- 
dar for the purposes of village manage- 
ment as concerning all the shareholders. 
The evidence of Gbulba (D. W. 5) 
sufficiently establishes the fact that bis 
duties are multifarious and include 
various items for which the plaintiff- 
respondents cannot, on any reasonable 
basis, bo l>eld responsible. 

Reliance has bean placed by the 
appellant on the decision of Stevens, 
J.G., in Tatya. Patel v. Dhundiraj Patel 
(L). In that decision, the learned J. G. 
hold that under S. 13b, C. P- Land 
Revenue Act oi 1881 the remuneration 
therein allowed only relates to the 
performance of the statutory duties 
imposed on the lambardar under S. 138 
idem. In the now Land Revenue Act 
of 1917 tire corresponding sections to 
8s. 138 and 130 of 1881 arc 188 and 192 
respectively. The irrovision contained 
in blio latter section definitely provides 
that the Deputy Commissioner must fix 
the remuneration of the lambardar- 
gumashta and mukaddam and contains a 
proviso that the normal and aggregate 
.sum so payable by each proprietor shall 
nob exceed d per cent of the land 
revenue assessed on his laud. It is, more- 
over, noticeable that under S. 190. 
flub-S. (l), if the mukaddam fails bo 
appoint a mukaddam-gumashta, the Rev- 
onuo Officer may himself appoint such 
agent and fix the remuneration payable 
to him by the mukaddam. 


For my own part, I find myself in full, 
agreement with the decision of Drake* 
Brockman, J. G., in Second Appeal No. 490^ 
of 1924, decided on 19-6-1915. The^ 
havildar and mukaddam-gumashta in 
this instance cannot be said to be a. 
servant of the proprietary body. He is- 
a private servant of the lambardar and 
appesii's to spend most of his time in 
looking after affairs with which she is 
only concerned as regards her own share 
in the village. The very reason for the 
statutory enactment contained in the 
new Act with reference to the remunera* 
tion to be paid to the lambardar was, 
in my opinion, to obviate the troublesome 
questions which may arise in cases of 
this nature were there not a definite 
statutory provision on the point. 

In the present instance, it is alleged 
that the lambardar's pay is only Bs 17 
and that this does nob suffice to cover 
the expenses involved. If this be so, 
the remedy of the appellant *is to apply 
to have special remuneration fixed above 
the 5 per cent, limit in accordance 
with the first proviso to S. 192 of the 
Land Revenue Act. I know of no autho- 
rity for the view that when a la-ubardar 
like the present chooses to engage a 
havildar, she is entitled to saddle the co- 
sharers with a share of his wages. At any 
rate, before she could do so, she would 
have to prove that his entertainment was 
absolutely essential for the collection of 
the rent and land revenue, and the co- 
sharers agreed thereto. The evidence 
on record appears to be precisely the 
reverse as regards Ghulba (D. W. 5). 

It has also been suggested on the 
authority of the receipts (Exs. D. 11 
and D. 12) that in the past the second 
plainbiff-respcndent and bis father used 
to contribute their quotum towards the 
pay of the mukaddam gumashta and the 
Holi and Dasehra expenses. These 
receipts seem to mo far a slender basis 
on which to construct the theory of an 
implied agreement which would be now 
binding on the present respondents. The 
payments may have been made ex tratia 
in the past and, in any event, even if for 
the eight years preceding 1922, Baliram 
and his father had made these payments. 

I am unable to sea any ground for hold- 
ing that the present plaintiff-respondents- 
are bound by their action. 

In the present case there has been ob" 
viously no sufficient proof that th 


(L> 11 C. P- L. P 27 
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services of an all'time man wore neces- 
■sary for the purpose, either as havildar 
•or as mukaddam gumashta, of the per* 
iormance of duties, for which the co- 
sharers are bound to pay a share of his 
remuneration and, in my opinion, there 
is valid ground for supposing that the 
Legislature intended the lambardari haq 
to cover precisely expenses like these 
which are claimed. If such out-of-pocket 
expenses like those mentioned as well 
as the price of stationery, were to be 
allowed, it is obvious that the lambar- 
dari haq would in many cases amount to 
a, grossly excessive figure. The co- 
sharers have bad no control overGhulba 
■(D* W. 6), and I know of no sound basis 
for the contention that the present 
plaintiff-respondents are liable to con- 
tribute towards his pay. I find myself 
in full agreement with the lower 
appellate Court in its finding that 
the lambardari haq covers items like 
those comprising a total of Rs. 61 claim- 
ed by the defendant-appellant in this 
connexion. 

As regards the Holi and Dasehra ex- 
penses, I have already disposed of the 
contention that the receipts alluded to 
above formed a sufficient basis for as- 
suming that there was an implied agree- 
ment to pay a proportion of these 
expenses. It has been suggested on behalf 
of the appellant that as they have been 
paid in the past, notice was necessary 
before the plaintiffs could repudiate 
their liability to contribute to items like 
these. For my own part. I know of no 
authority for the view that these items 
can be regarded as essential expenses for 
village management. That public cele- 
brations of these festivals do occur in 
villages whore Hindus predominate, or 
are even in a minority, is undoubtedly 
true, but, before the co-abarers could 
be made liable for money which the 
lamljardar spends on such celebrations, 
distinct proof of a prior agreement to* 
share these oxpsnses on the part of the 
other oo-sharers would bo necessary. I 
know of no legitimate ground on which 
these expenses could be allowed and I 
find myself in full agreement which the 
Judges of hofch the lowor Court? on thi? 
point. As remarked by the Subordinate 
Judge, the village wajib-ul-arz contains 
no entry regarding such items. 

These findings govern the appeal which 
is dismissed. The appellant must bear 


the respondents’ costs. Costs in the 
lower Courts as already ordered. 

Appeal dismissed. 
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HAiitilPAX. A. J. G, 

Kamod Suigh — Appellant. 

V. 

Khemkaran — Respondent. 

Second Appeal No. 266 of 1926, Deci- 
ded on 30th April 1927, from the decree 
of the Dist. J., Chhindwara, D/- 30th 
January 1926, in Civil Appeal No. 82 of 
1925. 

❖ (a) Civil P. C., O. 13. Rr. 1 and 2 — All 
relevant evidence should be admitted at any 
stage of proceedings, giving \ due weight to cir- 
cumstances under which it is produced— Evi- 
dence. 

A document which was relied on was ineu- 
tionodio tho plaint. The document was lost 
and the fact that it was lost was mentioned in 
an oral ploadiog made while evidence was being 
given and leave was asked to prove it by secon- 
dary evidence. This was refused on tha ground 
that no plea of loss of document was raised iu 
the earliest stage. The document was found 
subsequently and was tendered in thi lower ap- 
pellate Court, and that Court was of opinion 
that the refusal to admit secondary evidence 
was correct because no plea about the loss of 
the original document was made and he refused 
to accept the document itself for the same 
reason* 27^ q 2] 

^ Court to get bold 
of all the relevant evidence there may be 

and to examine it. giving of course due weight 

toany cj^rcumstances attending its production 

or more credible, and 

?nr i? opportunity of meet- 

ing It, and no Court has the right to roioct 

evidence tendered at any stage of the trial before 
Its close unless it is irrelevant. [p 270 C 21 

(b) Evidence Act, S. r. 5 — Omission to plead 

« documcnf at the earliest stage of pre- 

mentioned in an oral plead na ^ 

evidence was being given, ^^vhen leave vtas asW 
to prove it by secondary evidence ^ ^ 

'• that the loss w .s not 
not justi'f? the rejection^of^L^pIc^V.^rcurl'* 

(c) Landlord and Tcr.ant—A yyerson 

tenant of a bo^l;/ of which he is one ^ 

It IS not only possible but \-ery commr.n f 

one person to be a tenant of a body of nl>?c 

whom be himself happens to be one 

IS the individual and the landlord is 

porate body. uiuni ^ the cor- 

B. K. Bose, V. Bose aud P. ff Rud^ 
for Appellant. ' 

P. C. DuU—lor Respondent 
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Judgment. — The parties to the suit 
are equal cosharers lin the village of 
Bhalewara and the dispute between 
them relates to three parcels of land at 
present recorded as the separately held 
khudkasht of the plaintiif-respondeat 
Khemkarau. In proceedings for a parti- 
tion of the village by a Eevanue Officer 
it was found that this land was khud- 
kasht held in severalty and part of the 
total area of which each party was to 
get half, and Khenakaran’s application 
to have it allotted to bis patti and ex- 
cluded from the total area of khudkasht 
for equal division was rejected. His 
plea from the very beginning was that 
be was an occupancy tanant of this land, 
but thedearned District Judge seems to 
have added more misunderstanding of 
this position to that of the Kevenue 
Officer, though it was lucidly explained 
by the Commissioner in the appeal from 
the Revenue Officer's order. 

The Revenue Officer’s order was passed 
on the 26tb of April 1921 and was to 
the effect that Khemkaran was not the 
separate owner of the land in dispute, 
which he never said he was. The order 
is one passed under 01. (c), S. 169 
(1) Land Revenue Act, but the learned 
District Judge calls it an order 
confirming the partition. No such order 
has even yot been passed, nor can one be 
passed till this suit has been finally 
decided. The suit was filed on the last 
possible clay of the period of limitation, 
the 30th of October 1921, advantage 
being taken even of the fact that on the 
2Gth and the three following days the 
Courts wero closed. There is no claim 
of separate proprietorship in the plaint. 
The history of the fields is given, ac- 
cording to which the plaintiff would be 
entitled to hold them as an occupancy 
tenant and the reliefs claimed are can- 
cellation of the order passed in April 
1921 by the Revenue Officer and a 
declaration that the defendant is not 
entitled to hold possession of the land 
in fiuestion. » 

The land claimed by the plaintiff is 
in three parcels. In respect of the first 
two it is held that the plaintiff inherited 
tenancy rights in them, but those rights 
merged in the proprietary right when 
he became a cosharer in the village 
and they were recorded as khudkasht. 
It is. however, farther held that land so 
inherited becomes the separate property 


of the person who inherits it. The first 
proposition is equivalent to saying that 
a person who is tenant of a whole field 
loses his tenancy rights in half of it 
when he becomes the owner of the other 
half. The second contradicts it by say 
ing that he becomes proprietor of one- 
and was a tenant of the other. Both 
are obviously incorrect. 

In respect of the third parcel it was 
pleaded that the tenancy right in it 
was acquired by the plaintiff’s 
predecessor-in-title under a razinama^ 
of 1897. This document was mentioned 
in the plaint, and the fact that it had 
been lost was mentioned in an oral- 
pleading made while evidence was baing: 
given, when leave was asked to prove it- 
by secondary evidence. This was refused- 
on the ground that the loss was not- 
“specially pleaded” which probably 
means that it was not pleaded in the* 
earliest stages of the case, though, even 
so it could not justify the rejection of 
the plea, particularly as the document- 
was specifically mentioned in the plaint- 
witb its date. It was apparently found 
later and was tendered in evidence in- 
the lower appellate Court. The learned; 
District Judge was of opinion that the 
refusal to admit secondary evidence was 
correct because “no plea about the loss 
of the original rajinama was made,” 
which ii incorrect, and he refused to 
accept the document itself "for the same 
reason” which would be no reason even 
if it were correct. 

It is the duty of a Court to get hold 
of all the relevant evidence there may 
be and to examine it, giving of course due 
weight to any circumstances attending 
its production that might render it less 
or more credible, and giving the other 
party a fair opportunity of meeting it, 
and no Court has the right to reject evi* 
dence tendered at any stage of the trial 
before its close unless it is irrelevant. 
The document has again been tendered 
in this Court, and the appellant has now 
admitted that it ought to be accepted in 
evidence, and, further, that it is genuine 
and the statements in it are correct. 
That itself is a sufficient commentary on 
the refusal of the Courts below even to 
look at it. 

In discussing the facts relating to the 
three parcels of land the follof7ing 
genealogy will make things clearer : 
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Miralal=Badhi3.. Dhiraj 

I I 

(1) Sumitri=6hola=(2) Bela 
Khemkaran, P. 

Tho plaintiff’s half'shara in fcha village 
belonged originally, so far as we are con- 
cerned, fco Hiralal, who died at some 
time in the last century. On his death, 
for some reison, his widow Budhia was 
recorded as the owner of the share and 
also as lambardar, and she remained 
so recordeJ till her death in 1921, though 
Hivalal’s son Bhola lived till 1906 or 
1907, when his son Khemkaran, the 
plaintiff, was five or six years old. When 
she died Khemkaran ’s name was recorded 
as owner of the share in place of hers. 

In examining the facts a very simple 
conception has to be. borne in mind, 
which seems to have been much mis- 
understood in this case, as it often is. 
That is that it is not only possible but 
vary common for one person to be a 
tenant of a body of parsons of whom he 
himself happens to be one ; the tenant 
is the individual and the landlord is the 
corporate body. 

The first of tho three parcels of land 
was the tenancy holding of Dhiraj the 
father of the plaintiff's step-mother 
Bela. After his death Bela held it bill 
her death in 1901. After that it was 
^corded as the tenancy of her husband 
Bhola. and. on his death in 1906, as that 
of his son, the plaintiff Khemkaran. In 
1909-10 the land was recorded as the 
khudkasht of Budhia. with whom Khem- 
ka^'an, then abent nine years of age, was 
living. It continued so till she died in 
1921 and thereafter was shown as 
Khemkaran’s khudkasht. A good deal 
has been said about the right of Bhola 
to inherit tho tenancy from his wife, 
but we are not concerned with that' 
All that matters is that Bhola did 
become the tenant of the land in 1901- 
1902 and his son Khemkaran became 
tenant in his place in 1907-08. Now 
Khemkaran could nob lose hig tenancy 
rights only because the patwari could 
nob grasp the simple idea that he could 
be the tenant of the proprietary body 
consisting of the defendant’s predecessor 
and his own grandmother or even him- 
self. or tho perhaps simpler idea that his 
grandmother might hold possession of 
the field on his behalf, nob on her own 
Khemkaran himself, with everybody 


else, seems to have fallen into the same 
mistake in allowing the field to remain 
recorded as khudkasht, probably because- 
it would make no difference till there 
was a partition of the village. But the- 
record is merely a record of the fact that 
Budhia was in possession of the land 
and Khemkaran after her, and she can 
only be regarded as in possession on behalf 
of the tenant, her minor grand-son, and 
he as in possession as tenant. 

As regards the second parcel of land, 
with an area of 5-40 acres, the learned 
Judge bas misread the evidence. It con- 
sists of two fields now bearing the num- 
bers 120 and l30, which were 119 and 
141 till the Settlement of 1919. One 
Obatru, who was of the same caste as the 
plaintiff bub has been shown to have 
been related to him, was the tenant of 
this land till his death in 1910. It was 
thereafter recorded as Bela’s khudkasht. 
The plaintiff's case was that ho either 
inherited this holding from Chatru or 
became tenant of it by survivorship on 
Cbatru's death, having been a co-tenant 
with him. It is said in the judgment of 
the lower appellate Court, in respect of 
this pai-cel of land, that 


field old No. HD, .... has been shown to be 
first of all recorded as the tenancy land of 
Chatru, Bisanta and Bhola, as appears from the 
jamabandis. Ess. P, 9 and P. 10 
and so that 

there is oral evidence to show that Chatru was 
related to Bhola. 


There is in fact no such evidence at 
all. The jamabandi entries mentioned 
do not refer to No. 141 at all, and the 
name of Ghatrii alone appears in each of 
them, Tho land, therefore, as is now 
admitted for the re^pDadenb, lapsed to 
the proprietary body on Ohatru'g death 
and was thereafter held in severalty by 
Budhia, so that it is now liable to parti- 
tion. 


The third parcel of land, in respect of 
which tho plaintiff has filed a cross-ob- 
jection, is one field of 7-26 acres, which 
was part of an occupancy holding of 25 
acres bought by Budhia for Rs. 74 in 
1897. She obviously became the occu- 
pancy tenant of the proprietary body in 
respect of that land, although it was 
recorded by mistake as her khudhkasht. 
and Khemkaran, who succeeded her as 
tenant, cannot now bo ousted from it. 
The defendant suggested that he was 
entitled to joint possession with tho 
plaintiff on payment of the proportionate 
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share of the cost of acquisition. That 
•cannot be claimsi as of right, because 
-the acquisition was not on behalf of the 
.proprietary body and the plaintiff de- 
clined the tempting offer of Ks. 11 for 
half the held as a conapromisa. 

The decree of the lower appellate 
Court will accordingly be set aside and 
'In its place a decree will issue declaring 
that the helds describe! above as the 
first parcel and the third parcel are the 
plaintiff's occupancy holdings and are not 
liable to be divided in a partition of the 
village except as oocupinoy holdings. 
The result is that the plaintiff has suc- 
ceeded in respect of 69'27 acres and failed 
in respect of 5’ 40 acres. He will there' 
fore pay one-thirtsenth of the total costs 
of both parties in all three Courts, and 
the defendant will pay the remaining 
-twelve-thirteenths. The pleader's fee 
in this Court, in respect of both, the 
appeal and the cross'objection, will be 
-two hundred rupees. 

Q.B. Appeal allowed. 

A. I. R. 1927 Nagpur 272 
Hallipax, a. J. 0. 

Didra — Plaintiff — Appellant. 

V. 

Shiolal — Defendant — Respondent. 

Second \ppeal No. 207 of 193!, De- 
cided O'! 22nd b’ebruary 1027. 

(a) C. P. .i:t. (1920), Ss. 11 and 5 — 

‘Dl fferente in loording is utirely curiosity in 
(Irafliny. 

The omissio-i to ma-itim survivorship in the 
case of an occupancy bolding in B. 11 seems to 
have uo more Tie ining or ofloit thm the omis- 
sion to state that the interest in thi.t section is 
the interest in the bolding, and the difieron^iu 
the wording of the two saotions seems to >b9 
merely a ouciosity in drafting, [P 272 C 2] 

(b) Ifin-lu Ifaiv^Succession — Son Joint at 
death of father smcee li to ■ the exclusion of 
separated son. 

A sou joint with thi father at his death suc- 
ceeds to the oocupVQcy holding to the exclusion 
of the son who had separated from him : 13 C. P. 
L. R. 137. Poll. rF272 C 2] 

W. R. Paranik — tor .^ppsHaafc. 

D. T. Mangalmurti — for Respondent. 

Judgment. — The joint Hindu family 
consisting of the plaintiff Dulra Teli, 
his stop brother Shiolal, the defendant, 
their father Sukhdao wore the absolute 
occupancy tenants of lo’ll acres and 
oocupancy tenants of 7ol. In 1915 
Dulru separate! from the other two 
who remained joint. The figures given 
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in the jamabandi entries vary slightly 
from year to year in respect of fractions 
of an acre, but roughly it may be said 
that Dulru was given 4^ acres of abso- 
lute occupancy and 2^ acres of occupancy 
land. On Sukhdeo's death, in 1934, 
Dulru claimed a half-share in all the 
22'62 acres, on the untrue averment that 
be had never separated from the joint 
family, but was given a part of the land 
to hold separately only for convenience 
in management. 

His appeal against the dismissal of his 
suit has been abandoned except for one 
point which is not mentioned in the 
petition of appeal. It is now urged 
that he is entitled to get a half of his 
father’s oocupanoy holding of five acres 
by inheritance. This oonbention is based 
on the difference between Ss. 5 and 11 
of the Tenancy Act, 1920. The former 

section is as follows : 

The iaterest of au absolute oooupauoy teuaat 
in his holdiog shall, on his death, pass by in- 
heritaace or survivorship ia accordance with 
his personal law. 

The first part of S. 11, with which 
alone we are concerned, is exactly the 
same except for the omissiou of the 
words “absolute in his holding" and “or 
survivorship." 

The omission to mention survivorship 
in the case of an occupancy holding 
seems to have no more meaning or effect 
than the omission to state that the 
interest is the interest in the holding, 
and the difference seems to be merely a 
curiosity in drafting. But even if the' 
occupancy holding were the separate 
property of Sukhdeo. and it had to pass 
by inheritance only, as distinct from 
survivorship, it would still pass wholly 
to the son, who was joint with him at 
his death, to the exclusion of the son 
who had separated from him. The texts 
from the Mitakshara-quoted in Chuda~ 
mart Sinrjh v. Sakharam (1), put that be- 
yond doubt. 

The appeal will be dismissed and the 
plaintitf-appellant will pay the whole of 
the costs of both parties in all three 
Courts. The pleader’s fee of Rs. 6-3-3, 
allowed by each of the learned Judges 
of the Courts below, is obviously inade* 
quate in addition to being grotesque. 
The pleader’s fee in this Court will be 
forty rupees. 

D.D. Appeal dismissed. 

U) Ciyooj 13 C. P. u R. 137. ' 


1927 


Ramlal V. Indrajraj Singh Nagpur 273 


A. I. R. 1927 Nagpur 273 


Findlay, J. 0.. and Macnair, A. J. 0. 


Ramlal — Defendant — Appel) ant. 

V. 

Z?.B. Indrajraj Singh — Plaintiff — Res- 
pondent. 

First Appeal No. 71 of 1925, Decided 
on Isb April 1927, from the judgment of 
the Addl. Dist. J., Bhandava, D/* 16bh 
June 1925. in Civil Suit No, 6 of 1924. 

(a) Hindu Lato — Gift to daughter — No 
premmption of grant of only life eilale arises. 

The presumption which applies ia the case of 
a Hiudu husbind’s gift to his widow, that oaly 
a life estate is acquired, does uot necessirily pro- 
prio viffore apply in the case of gift to a daugh- 
ter : 9 C. P. L. R. 95 ; 32 Cal. 1051 ; A. I. R. 

1923 Mad. 207 and IG Mad. 463 (P. C.), Rel. on. 

[P 274 C 1] 

(5) Hindu Iiaio—Mai7ttenance grant— U se of 
for ever" and "in proprieLiry rights" — Effect, 

The words "for ever” and “in proprietiry 
rights ” would not necessarily eiiLarg.* the scope 
of a maintenance grant: 23 All. I9i (P, C.) ■ 
23 All. 324 (P. C.) and 25 Bom. 563, Rel. on. 

[P 274 Cl] 

B. K. Bose — for Appellant. 

V. Abhyatiliit — for Respondent. 

Judgment. — The relationship of the 
parties to this case will bo clear from the 
following genealogical tree. 


Yrishwant Rao Jijoba Bhau (died iu 1S9G, 
I having made a 

I will on 1-2- 

. I . . 

Indrajraj Singh Jit. H irpri.T.bai= Janardbaa 
(pl iiutiff) (died on (died in 

23-9-1922) 1899) 

Htmlal (c efendaiit). 
(stepsoa of llarpriab li). 

The plai?itifT is the zamindar of 
Karabha. Wadad and Deori Kishori tilu- 
kas. Harpriabai bad no issue, while 
the defendant Ramlal is her stepson. 
The {jlaintiff’s case was that mouza Bkodi 
was given bo Harpriabai as a mainte- 
nance grant for life by his father Yesh- 
•want Rao and his uncle Jijoba Bhau, 
1927 N/35 & 3G 


who were then joint, some five years 
after her marriage which took place some 
60 years before the date of the suit. 
After Harpriabai’s death, the village 
reverted to the plaintiff, but as the de- 
fendant continued to hold wrongful pos- 
session of it, the present suit was 
brought. 

The defendant’s position was that 
Yeshwant Rao and Jijoba Bhau had 
gifted mouza Ekodi absolutely by an 
oral grant to Harpriabai. The grant was 
said to have been in the nature of a bri- 
dal gift given at the time of her mar- 
riage, bub, even if given after the mar- 
riage. it was alleged to have been an ab- 
solute grant and not one for maintenance 
only. The defendant Ramlal was, there- 
fore, entitled to the village as the per- 
sonal heir of Janardhan and Harpriabai, 
It was further pleaded that, in any 
event, Harpriabai and Ramlal have been 
in adverse possession for more than 12 
years. 

On the issues which arose on these 
and other incidental pleadings in the 
case, the Additional District Judge came 
to the following findings : 

(a) That mouza Ekodi was given to 
Mt. Harpriabai only for maintenance 
during her life some time after the 
30 years Settlement ; 

(b) that the decision of" the Subordi- 
nate Judge. Bhanpara, in Civil Suit 
No. TAl of 1919, did not operate as res 
judicata on the question . of the giant 
concerned having been a maintenance 
one ; 

(c) that mauza (Ekodi was nob gifted 
Harpriabai and Janardhan, as alleged 

by the defendant ; and 

(d) that no question of adverse pos- 
session during llarpriabai’s lifetime arose 
and that, therefore, the plaintiff was 
entitled to possession. 

Decree was passed accordingly in 
favour of the plaintiff, and tlio defen- 
dant has now come up on appeal to this 
Court. 

In the present appedj we are coucern- 
od only with the question whether tlie 
grant in question was one for mainte- 
nance or was an absolute gift. The posi- 
tion, thus, is that, if the grant was mere- 
ly a maintenance ono, the , village neces- 
sarily reverted to the plaintiff ; if, on 
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the other hand, there had boen an abso- 
lute gift of inDiiza Ekoii, the defendant is 
undoubtedly entitled to retain posses- 
sion. The case for the defendant-appel- 
lant is that the grant in question was 
made on or about the time of Harpria- 
bai’s marriage, who was then only a 
child. The two brothers, Yeshwant Rao 
and Jijoba Bbau, had admittedly much 
valuable estate and the gift, in effect, 
was, from their point of view, an incon- 
siderable one. It has been suggested in 
this connexion that, in those circum- 
stances, in the absence of anything to the 
contrary, a presumption arises that the 
gift was an absolute one and it has been 
quite correctly pointed out that the pre- 
sumption, which applies in the case of a 
Hindu husbanl’s gift to his widow, that 
oqIj^ a life estate is acquired, does 
nob necessarily proprio vigore apply in 
(the case of a gift to a daughter : cf. Dxo- 
I'll Tdali V. Nand hal{,\)\ Atiil Krishnn, 
Sirctr v. Sanyasi Churn Sircar (2) ; 
Kanakammal v. C. Baktaoatsidn Naidu 
(3) and Hzniasxml v. Papayya (4). 

In this state of the law, it has been 
in-Red on behalf of the appellant that the 
o\id 0 nce of «his witnesses Chindhti (D. 
W. 4) Laxi (D.W. 5) and Brijlal (D.W. 10) 
should have been accepted as establish- 
ing the theory that the gift in question 
was an absolute one. We have oximi* 
ned this evidence, but we do not think 
chat the statements of these throe wit- 
nesses are by any manner or means so 
cogent or so convincing as to establish 
the proposition in question. Ohindhu 
(D. W. 1) was aged 70 when he was 
examined. According to him, the graat 
was made at the time of the marriage 
and no conditions were imposed, D. W. -4 
Ijixi’s evidence is slightly different. He 
described the grant or gift as having 
been made for maintenance and in per- 
petuity. As svas rightly pointed out by 
the Judge of the lower Court, the words 
‘ for ever ” and “ in proprietary right 
\vould not necessarily enlarge the scope 
of a maintenance grant : cf. Tiameshar 
Bakhah Sinyk v. Arjtin Siiujk (5) ; Aziz' 


(1) riSOGJ 9 C. P. L. R. 05. 

(2) [190.5) 32 CaI. 1051=2 C. L. J. 50=0 
C. W. N. 78i. 

(3) I. R. 1023 Mv'l. 205. 

(-1) riH03J 10 Ma-3, 476=3 M. L. J. 205. 

15) ClUOlj 23 All. 191 = 28 I. A. 1=7 Sir. 801 
(P. C.K 
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un-Nissa v.Tasadduq Husain Khan{&) 
and Karim Nensey v. G K. Heinrichs (7). 

As regards Brijlal (P. W. 10) : we do 
not regard his evidence as satisfactory. 
He appears to have attempted to post- 
date the time of the marriage so as to 
make it appear probable that he would 
be of sufficient age bo remember details 
of what occurred then. His present ver- 
sion is that the marriage occurred at the 
time of the 30 years’ Settlement, viz., in 
1865*66, bub in another case he had given 
evidence on oath to the effect that the 
marriage took place 6 or 7 years before 
that Settlement. We do not think the 
oral evidence of these three witnesses 
could, with any safety, be relied upon as 
eitablishing the nature of the grant or 
gift in question. On neither side is the 
oral evidence of a convincing nature, 
bub in this connexion the evidence of 
these three witnesses does not, in our 
opinion, establish the nature of the dis- 
poiibion of m) izi Bkoii made in favour 
of Mb. Harpriabai. 

Much stress has, however, been laid 
ou behalf of the appellant on the terms 
of the will (Ex. D. 9) admittedly made 
by Jijobt Bhau at a time when he was 
ill and in expectation of death. That 
will is undoubtedly of importance. In 
it'] pveirmble the testator mentions that 
he wishes to make a disposition of the 
property with a view to prevent quar- 
rels and disputes in future. In para. 1 
thereof he states that he makes the fol- 
lowini arrangement for the maintenance 
of his wife Nekibai, of his second wife 
Girjai, of his widowed daughter-in-law 
Gangabai, of his married daughter Har- 
priabai aud of two other daughters Kolha- 
bal and Bhulabai. In the case of 
Nekibii and Girjai, the will contains an 
express provision that the property left 
to thorn was left only for their mainbe- 
D ince during their lifetime. The soli- 
tary exception was in the case of 
ornaments which ia each instance wore 
distinctly stated as becoming the legatee’s 
absolute private property. A similar 
provision was made for maintenance in 
respect of the other le^tees with the 
exception of Harpriabai. In Cl. (4) of 
the will the following passage occurs: 

llirpriabai has already been given at the time 
of her marri.iqe mouzi. Ekodj wi th the oopsent 

(0) (190L] 23 All. 324 = 28 i. A.’U3=i S»r. 54 

(P. O.). 

(7) [lOOLJ 25 Bdh. 533 = 28 I. A. 193=3 Sar. 

79(P. 0.), 
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of the lata Yeshwant Rio Bhaoo Saheb Zimiudar 
and myself. It may continue aceordiogly. 

It has been urged on behalf of the 
appellant that the terms in Cl. (4) of 
the will place no limit on the nature of 
Harpriabai’s property in mouza Ekodi 
and it has been urged that the expres- 
sion used indicates absolute estate. Wo 
are wholly unable to accept this conten- 
tion. It must be reraerahored in the 
first instance that, as regards the remain- 
ing legatees, it was essential for the 
testator to make express and specific 
provision for their maintenance. In the 
case of Plarpriabai, as 01. (4) of the will 
shows, arrangements, whether for main- 
tenance or for absolute estate, had al- 
ready been made and the reference to 
Har{)riabai is only an incidental one. 
In this aspect of the case, it would bo 
unsafe, in our opinion, to lay undue 
weight on the expressions used with 
reference to her unless these expressions 
distinctly connoted either absolute estate 
of a more maintenance grant. Regarded 
by themselves the terms of Cl. (4) of the 
will are colourless in this respect, but if 
we take into account the context and 
indeed the whole contents of the will, 
the expression used seems to us to have 
reference to the fact that the testator 
had alrealy arranged for the maintenance 
of Harpriabai rather than to be a deli- 
berate statement that he had already 
given her an absolute estate in mouzi 
Ekodi. This is clear from the fact that 
in Cl. (1) — the introductory one of the 
will the testator expressly states that 
he intends making a provision fos* the 
maintenance of the ladies, and among 
the ladies mentioned, Ilarpriabai's name 
occurs. In this connexion a passage in 
para. (5) of the penultimate clause of the 
will is also suggestive. Therein the 
testator says : 

I have, therefore, made this arrangement in 
respect of those who are entitled to the right of 
maintenance from my property. 

Apart from this, although no fiuestion 
of absolute custom arises, it seems to 
have been the practice in this zamindari. 
as evidenced by the provisions made for 
the daughters Kolhabai and Bhulabai, to 
give the profits of a village for the main- 
tenance of unmarried daughters until 
their marriage and than to allow them 
a fixed sum or the profits of a village 
approximating to the sum mentioned^ 
We, in these circumstances, find it un- 
likely that, so far back as the sixties, 


Jijoba and Yeshwant Rao would have 
made an out-and-out gift of the vil- 
lage in question to Harpriabai. Both 
Yeshwant Rao and Jijoba were at that 
time young men and could well have 
entertained hopes of having more issues. 
It is no doubt true that they were rich 
people, but the fact remains that if the 
theory of the gift were to be accepted, it 
■was in the case of this child or female 
relation alone that an absolute grant had 
been made-a grant made, moreover, at a 
time when she was of tender age and 
just about to pass into the family of her 
husband. 

If any presumption at all arises with 
regard to the practice of the custom in 
this family, it would seem to be that the 
zamindars took care that when their 
daughters and female relations married 
outside the family, a grip should be kept 
on any property which had in the mean- 
time been granted them for maintenance. 
In this connexion, if we burn to the 
statement of Harpriabai made in Re- 
venue Case No. 177 of 1917-18 which we 
called for by our order of 10-2-26, it is 
noticeable that when one of tho legatees, 
the daugliter Kolhabai died, her liusband 
was also turned out of the village 
granted to her by way of maintenance. 
We do nob imply in this connexion that 
we are dealing with an established 
custom, for tho requisites of such a 
custom have not been made out. What 
wo are concerned with is a matter of 
probabi li tios and in this case tho indica- 
tions are that those zamindars were no^ 
in the habit of carving out portions of 
the property as absolute gifts to tlieir 
female relations. 


In construing the nature of tho grant 
given to Alt. Harpriabai, much impor- 
tance atbachei to her evidence on oath 
given in Revenue Case No. 177 of 1917-18 
before the Assistant Settlement Officer. 
The lady had then applied to bo declared 
inferior proprietor of mouza likodi, hub 
her application was rejected. In her 
evidence the following passages occur : 

Mouzk Ekodi wa3 given to mo in dowry. It 
was a gift for ray life and mv children. 

(W o may here parenthetically remark 
that she aclmittodly l^ad no children). 

From the time tho village has baen given to 
7110 I am in po.ssession and enjoyment of it, I 
have got no issue. 


I am records, 
than 50 years 
tho village all 


d wahiwatdar malguzar for more 
and my possession has been over 
this time. 
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The village belongs to Kao Bahadur ladraraj 
Singh and I hold possession of it as wahiwatdar. 

The zvmindar pays the land revenue of the 
village and 1 pay to him Rs. 1,000. 

1 know that I am a wahiwatdar. 

Although Mt. Harpriabai was obvi- 
ously attempting to put the best colour 
she could on the nature o( her possession 
in furtherance of tho application she was 
then pressing, these admissions are quite 
irreconcilable with the position the 
defendant is now taking up. The appel- 
lant has admitted that the estate is an 
impartible and inalienable one and that 
the zaraindar must remain its, so to 
speak, titular owner who is alone res- 
ponsible to Government for land re- 
venue and the like, but he has suggested 
that his client has acquired a species of 
inferior absolute right which has been 
carved out of the zamindar’s right. We 
are unable, however, to find any suffi- 
cient evidence on record to support this 
theory. 

The entries made at the settlement in 
this connexion have bean suitably dealt 
with by the lower Court and wo do not 
find it necessary to discuss them further 
in detail. Entries like those contained 
in P. 4, P. 5, D. 12, and P. 13 go strongly 
against tho defendant's case aud an un- 
doubted presumption under S. 80, C. P. 
Land Povenuo Act, 1917, arises in 
plaintifl"s favour. Is it reasonable to 
suppose that, if the grant had been an 
absolute one, Harpriabai and Raralal 
would have remained quiescent all these 
years? The answer must clearly be in 
tho negative. Clearly a heavy burden 
ro?tod on defendant of proving that ho 
was entitled to hold against plaintiff 
and that burden has not been discharged. 
Wo are, therefore, of opinion that the 
dofendant'appellant has failed to esta- 
l)lish that the grant of mouza Ekodi was 
anything more than a maintenance grant 
to Harpriabai and her children— and she 
admittedly bad no issue. Consequently 
on her death the village -rightly reverted 
to the plaintiff-respondent. The docroo 
of tho lower Court is. therefore, in our 
opinion, correct and we dismiss tho pre- 
sent appeal. Appellant must bear the 
respondent’s costs. Costs in tho lower 
Court as already ordered. 

o.p. Appeal dismissed,' 


A. I. R. 1927 Nagpur 276 

Findlay, J. 0. 

Mannalal — Plaintiff — Applicant. 

V. 

Secretary of State for India — Defen- 
dant — Non-applicant. 

Civil Revision No. 139 of 1926, Decided 
on 7th March 1927, from the Order of 
tho ,Small Cause Oourc Judge, Nagpur, 
D/- 19bh February 1926, in Small Cause 
Suit No. 721 of 1925. 

Railways Act, S, 1^0— "Notice given to other 
official than Agent is not sufficient. 

Th.’xt some sabordioate official is entrusted 
with authofity by the Agent to dispose of claims 
brought against the company does uot amount 
to delegatiou to such subordinate official the 
power to receive ‘the notice as required by Ss. 77 
and 140, Railways Act: 28 All. 552; A. I. R. 1922; 
All. 280 : and A. I. R. 1923, All. 301; Foil . ; A. I. 

R. 1924, Nag. 288, Diss. from. [P 277 0 !•& 2J 

Tho provision contained in S. 140 must be 
strictly construed and notice given to auy official 
other than the agent or tbe manager is an 
insufficient fulfilment of the requirements of 

S. 140. [P 277 C 2} 

R. N. Padkay — for Applicant. 

A. V. Khare — for Non-applicant. 

Order . — The present plaintiff-appli- 
cant’s suit against tbe G. I. P. Railway 
has been dismissed by the Judge of tho 
Small Cause Court, Nagpur, on the 
ground that tho requisite notice under 
S. 140, Indian Railways Act, had not been 
served in tho case. On tlio day notice 
was given, tho G. T. P. Railway was 
admittedly not a State railway, it hav- 
ing been taken over by Govornmant some 
3 months later. Nevertheless, notice, 
doubtless under a bona fide misapprehen- 
sion, was served on tho Manager, G. I, 
P. Railway, Bombay, whereas, under 
S. 149, Indian Railways A^t, in the case 
of a railway administered by a railway 
company and not by Government, as was 
the case on the day in qtiestion as regards 
tlio G. I. P. Railway, the notice should 
liave been served on tho Agent. 

Two positions have boon taken up on 
behalf of tlie applicant. First, it is con- 
tended that he obviously intended to 
serve tho notice on the highest officer 
of the railway and that the word 
“ Manager” w.as. in reality, a mere mis- 
take of nomonclatiire, which, in the cir- 
cumstances, equally implied “Agent.” 
Secondly, it has been suggested, on tho 
strength of certain remarks of Batten, 

A. .T. C., in Deorao v. G. T. P. Ri/. Co. (I), 

(1) [1912J 8 N. L. R. 34=14 1. C. 084. 
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tbafc, in any event, the present plaintiff- 
applicant should have heen given an 
opportunity to prove that notice, -which 
purported to he addressed to the General 
Manager, in reality, reached the Agent- 
This plea was put forward in paras. 
2 and 4 of the plaintiff’s rejoinder, dated 
25th July 1925. 

I have heen referred to a decision of 
Kinkhede, A. J. C., in Mulchand v. G. I. 
P. Ry. Co. (2), in which the learned 
Additional Judicial Commissioner held 
that there was nothing in the Railways 
Act which prevents the railway adminis- 
tration or its Agent or Manager from 
deputing an officer to receive the notice 
required by S. 140, Railways Act. 
Agency in such connexion, the learned 
Additional Judicial Commissioner held, 
may be proved either by direct evidence 
of authority or by a course of conduct 
which, in the opinion of the Court, would 
justify the inference that the subordinate 
official was authorized to receive notice 
on behalf of tho Agent. 

For my own part, I must express, with 
all deference, my disagreement with the 
learned Additional Judicial Commissioner 
in this connexion. The provisions of 
S. 140 are absolute in my opinion and 
amount to mandatory provision that, 
before a suit can be hied, such notice 
must bo served on the Manager or on the 
Agent, and the exact manner of service 
is more or less specified in detail. It 
seems to me a very far step frem that to 
stipulate, as has been deemed to be done 
in tho pleadings in the present case, tliab 
because the notice was addressed to a 
person described as tho Manager, this 
notice, oven if it came to tho notice of 
'the Agent, would ])rovo a sufficient fulfil- 
ment of the requirements of S. 110, 
Railways Act, 

I find mysoJf in respectful agreement 
with tho view of the Bench in <?./. P. 
liy- Co. V. Chandra Liai (J), in this con- 
nexion. A similar view was taken also 
in Ham Sahai \.E.I.R\j.Co.{{). As 
was pointed out hy Lindsay and Daniels, 
JJ., in Caionpore Cotton M iUs Co., Ltd. 
V. G. I. P. Ry. (5), it is one thing to say 
[that some subordinate official may be 
entrusted with authority by the Agent 

(2) A. I. R. ia‘24 Nag. 2S8. 

( 3 ) nOOG] 28 All. 552=3 A. L. J. 32O=(l906) 

A. \V. N. 101. ^ 

(4) A. I. R. 1922 All. 2SO=44 All. 64.5. 

<5) A. I. R. 1923 All. £01 = 45 All. 353. 
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to dispose of claims brought against the 
company, and another thing to say that 
there was delegated to such subordinate 
official the power to receive the notice in 
suit as required by Ss. 77 and 140, Indian 
Railways Act. Whether, in view of the 
statutory provision on the subject, the 
Agent could delegate this power of 
receipt to any other official is a matter 
which does nob seem to me to arise in 
the present case. In a recent case G. I, 
P. Ry. Co. Ltd. v. Chandnlal Sheopratap 
(6). a similar view of the law has been 
taken. 

The great weight of authority, in 
short, is in favour of the view, to which 
I am inclined, viz. that the provision 
contained, in S. 140 must be strictly 
construed that notice given to any other 
official other than the Agent or the 
Manager, as the case may be, is an insuffi- 
cient fulfilment of the requirements of 
S. 140. In the present instance there 
was no presumption even of any such 
fulfilment as the notice was addressed to 
the Manager, an official who did nob in 
terms exist at the time in the case of 
G. I. P. Railway. I see no reason, there- 
fore, for interference and dismiss the 
present application. The applicant must 
bear the non-applicant’s costs. Costs in 
the lower Court as already ordered. 

Application dismissed. 

(OJ I, R. 1920 Horn. 138=50 fioui. 84. 
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Findlay. J. C. 

Yeshwant Rao Muley — Plaintiff — Ap- 
I’.ollant. 

V. 

Sadasheo Rao — Defendant — Respon- 

dent. 

_ Second Appeal Ko. 151 of 1920, De- 
cided on 9th Marcli 1927, from tho Iccreo 
of tho Disb. J., Kacjpur, Dy^- 7th Decem- 
ber 1925, in Civil Appeal Ko. 142 of 
1925. 

C. P. Tenancy .■\cl (19:^0). S. 110— C. P. Ten’ 
ancy .IcMlSyS). S. n—.\[orl<jaijc of occupancy 
holaing p>ior to Act of I020-~ro&kesi.ion 7inder 
vwrhjaqe decree fnlen after .Id r/l92C — Mai- 
gxtzar has no right to sue in ejectment. 

Where a moitgige of absolute oocupauev hold- 
ing was executed without malguzar’s c’onsenb 
when the Ttruaucy Act (169S) was in force, but 
posse.-sion m exocutiou of decree on that inort- 
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gage Wis taken by the martgigee decree-holder 
after the Act of 1920 came into force : 

JSeld : that the cause of action for ejectment 
suit by themalguzki arose on the date pos- 
session was taken and the new Act of 1920 not 
providing for an ejectment suit the malguzkr's 
suit for ejectment was not maintainable: A, I. 
i?. 1927 Nag, 127, Affi.rmed: {Case-law consi- 
dered). [P 279 01] 

il/". R. Bobde — for Appellaub. 

M.R. Indurka ) — for Respondent, 

Judgment. — The plaiotiOf appellant 
Yeshwant Bao’s suit against the defen- 
dant-respondent Sadasheo Rao for pos- 
session of six absolute occupancy fields 
in mauza Amdi (Nagpur) was decreed by 
the first Subordinate Judge, second class, 
Nagpur. Plaintiff is malguzar and lam- 
bardar of the whole village. Defendant 
took a mortgage of the subjects from the 
tenant Bala on 30-6-11: he obtained a fore- 
closure decree on 4-1*20 and got possession 
of the fields through the Court on 30 7*24. 
Plaintiff’s case further was that, as the 
amount concerned in the mortgage decree 
was Rs. 2,600 and the jama of the fields 
was Rs. 65, the mortgage required his 
consent under S. 41, C. P. Tenancy 
Act, 1S98, and as this consent had not 
been obtained the mortgage was inopera- 
tive as against him and he was, there- 
fore, entitled bo possession. 

Defendant admitted tha main facts 
stated abovo. ITo also pled that one 
Godad had obtained a mcney decree 
against the original ‘tenant Bala • that, in 
execution thereof, the fields were put 
up to auction ; and that one Vithoba 
purchased them on 10-7-16 and duly ob- 
tained possession on 4-5-17. Sinco then 
Vithoba had been in possession until de- 
fendant sued both Bxla and Vithoba on 
the former’s mortgage and obtained 
possession as stated in pa»'a. 1 above. 
Bala's tenancy was, therefore, extin- 
guished in 1917 and in any event the 
pro-ent suit was birred by limitation. 
Djfondant furtlier plod that under the 
G. P. Tenancy Act, 1920 plaintiff had 
no locus standi for bringing the present 
suit. An alternative position was also 
taken up by defendant to the effect that 
lio had approached plaintiff in April 
1921 before taking possession of the fields 
under his decree whereupon plaintiff 
informed him that he had given his 
consent to the mortgage and had no 
objection to defendant entering into 
possession. Plaintiff's rejoinder was to 
the effect that ho had recogn'zsd Vithoba 


as a tenant and that the present suit was 
governed by the Tenancy Act of 1898 
and not of 1920, bis substantive rights 
having accrued at a time when the old 
Act was in force. 

The Subordinate Judge on the issues 
which arose on these pleadings, came to 
the following findings : 

(a) That the suit was nob barred by 
time in respect of Vithoba’s tenancy 
since 1917 ; 

(b) that plaintiff’s rights accrued under 
the old Tenancy Act and that the new 
Act cannot and does not take away these 
rights ; and 

(c) that plaintiff bad not given his 
consent to the defendant’s mortgage. 

On these findings plaintiff obtained a 
decree asp already stated in the first 
Court. 

The defendant appealed to the Court 
of the District Judge, Nagpur, that Court 
reversing the judgment and decree of the 
first Court and dismissing the plaintiff's 
suit instead. The learned District Judge 
hold that the decisions in Vinayak v. 
Mahehulla Khan (C. A. No. 3 of 1921 
Decided on 27*4-21) and in Vithal v. 
Waman (1) were inapplicable to the 
facts of the present case ; that here 
possession was not taken until after the 
new Act came into force and that, 
therefore, previously to tho date of the 
new Act coming into force, the plaintiff 
as landlord had not acquired a right to 
eject the defendant-respondent. The 
cause of action given in the plaint is 
shown as arising on 20-7-24. Finding it 
unnecessary, tlierefore, to consider the 
defendant's plea of consent, the District 
Judge upheld the appeal of the defen- 
dant. 

Plaintiff has now come up on second 
appeal to this Court and the sole 
question involved is whether the rights 
of the plaintiff are governed by the 
provisions of the old or now tenancy law. 
In the meantime, while the present appeal 
was pending, I had occasion fully to consi- 
der this question in Kedarnath v. Netrani 
(2) decided on 2Cfch January 1927 and. for 
reasons stated in the connected judg- 
ment which need not be repeated heror 
I came to a cDnclusion adverse bo the 
plea now pub forward on behalf of the 
present appellant. I am asked now to 
reconsider my decision in the last- 

Y 1) A. l7‘R7T92.^jrgT 140=21 N. L. R. 139.^ 
(2) A. I. R. 1927 Nag. 127 = 23 N, L. R. 50. 
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quoted judgment and I proceed to discuss 
tbe argument which has been offered in 
this conne:iioD. 

The suggestion on behalf of the ap* 
pellant is that, as this mortgage was 
executed under the old Tenancy Act, 
S. 6 of the Act of 1920 has no applica** 
tion as it only refers to transfers which 
have been effected since the latter Act 
came into force. Tbe appellant, it is 
alleged, is in an unfortunate position as 
his right to re-entry into possession 
under the old Act had not fully accrued 
before the Act of 1920 came into force 
[cf. Jodhraj v. Daulat (3}] and, on the 
other hand, the right of pre-emption 
under S. G of the new Act is not avail- 
able to him. The remarks of Skinner, 
A. J. O., at page 20 in Udebhan v, Ja<jan- 
nath (Ij have been quoted in support of 
the contention that the rights of the 
mortgagee must be considered as having 
bad effect as from the date of the mort- 
gage suit which was admittedly filed 
when the old Act was in force, but I do 
not see how this decision can help the 
appellant. If the Act of 1898 had conti- 
nued in force and no Act of 1920 had 
taken its place, obviously appellant’s 
cause of action would not have accrued 
or matured in full until 30th July 1924. 

110 of the Act of 1920, therefore, can- 
not in my opinion save appellant but 
this aspect of the matter I have fully 
discussed in my previous decision quoted 
above. The case is doubtless, from one 
point of view, an anomalous and pos- 
sibly a hard one, but my duty is to ad- 
minister the statute law as it stands and 
this being so, I see no reason to change 
my previous view, viz. that in the cir- 
cumstances of this case, the transfer of 
possession only gave appellant his'com- 
plebo cause of action and this did nob 
arise until the new Act was in operation 
which Act does not allow an action for 
ejectment like the present. If the 
legislature, when it framed the Act of 
1920, bad intended giving specific pro- 
tection to persons, so to speak on the 
margin, with inchoate rights at the date 
of its coming into operation, an ad hoc 
provision in this connexion was neces- 
sary and none such exists. S. 110 being 
obviously incapable of covering the ap- 
pellants case, I therefore can ses no 
reason to change the view of the law 

(3) A. I. R. 1U2-2 N. L. r7T(W 

(4) [1.910] G N. L. R. 17=5 I. C. G‘J9. 
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taken by me in Kedarnath v. Netram (2) 
and am of opinion that the judgment 
and decree of the District Judge must 
be sustained. Tbe appeal accoi'dingly 
fails and is dismissed ; appellant must 
bear tbe respondent’s costs. Costs in 
the lower Courts as already ordered, 

D.D. Appeal dismissed. 
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Hallipax, A. J. C. 

Garah Si7igh Gond — Api^ellant. 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 13 of 1927, De- 
cided on 5th March 1927, from the 
Order of the Dist. Mag., Betul, D/- 20th 
January 1927, in Criminal Case No. 23 
of 1926. 

(а) Hindu haxo — Marriage — Rakshasa form 
2 xrevails among certain Gonds of Berar and 
Betnl. 

Rakshasa form of marriage, vi-/.., the seizure 
of a maiden by force from her house, is at the 
present day practised among certain class of 
Gonds of Birar and of Bitul. [P 280 C-2] 

(б) Penal Code, Sf. 3d6, 376 and S02— Custom 
of rakshasa marriage and subsequent consent 
by the girl does not prevent the acts technically 
constituting the offences. 

The fact that the rakshasa form is in vogue 
among the Gonds and the subsequent consent 
by the girl to tbe marriage, cannot prevent 
the previous acts of taking away the girl by 
force, having sexual intercourse with her. and 
removal of her bracelets to prevent the 
girl going away, f'om constituting the ofiences 
cf wrongful confinement and robbery when 
they are committed ; and it docs uot even reduce 
their culpability, but under these circumstauces 
there is no necessity for a heavy sentence. 

[P 280 C 2] 

G. P. Dick — for the Crown. 

Judgment.— The appellant Garab 
Singh Gond is the mukoddam of the 
rayotwari village of Keria Umri in the 
Betul District. His servant Sadu Gond, 
who was tried and convicted along with 
him, has also appealed (criminal ajipeal 
No. 14 of 1927) and both appeals will 
be governed by this judgment. The 
facts on which the two convictions are 
based are very clearly established by 
the evidence, and indeed the denials of 
some ot them by the accused can 
hardly be taken seriously. They are 
as follows : 

Garab Singh desired Phula Gondin 
of the neighbouring village of Chhatac- 
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pur as his second wife. She lived wifcb 
her widowed mother Gengri (P. W. 6) 
and her father’s brother Manja (P. W. 7). 
Id November 1926 Phula was thirteen 
years and seven months old, but the 
Civil Surgeon {P. W. 4), who examined 
her in connexion with this case, found 
that the hymen had been ruiitured 
long ago ” and said : 

The parts were s:> welt developed that I think 
that the girl is usjci to sexual intercourse. 


During the afternoon of the 9bh of 
Novenabsr the two accused went to 
Manju s field, where Phula was alone, 
cutting the kutki crop, and carried her 
off by force to a field of Garab Singh 
She struggled to escape, but was in- 
duced to keep quiet by no very gentle 
treatment. The two men compelled 
the girl to stay all night in the field 
with them, and during the night Garab 
Singh bad sexual intercourse with her 
threo times against her will. Early the 
next morning he returned home leaving 
Sadu in charge of the girl with instruc- 
tions not to let her go away, and as addi- 
tional security the silver bracelets 
(bankra) she was wearing were remeved 
and Garab Singh took bh ?m away with 
him. During the forenoon a search- 
party came upon Sadu and Phula; 
Sadu fled and Phula was takan home. 
Ibe ohjocb of the two accused was to 
compel Phula to marry (iarab Singh. 

On blie'jo facts blic learned District 
Magistrate lias convicted Garah Singh 
of ollcnoes punishable under Ss. 366, 
376 and 392. 1. p. C. and Sadu of 
olloncos punishable under the first and 
last oi those throe sections. Tlio con- 
victions are certainly correct, though 
Ihoi'o is no i'ea?on why .Silu should not 
have boon convicted of rape also under 
provisions of S. Hi. Penal Code. 
Jiocli accused were sentenced to various 
concurrent terms of ijnprisonment, the 
result of the sonfcancos being that Garab 
Sin’ll is to sull'or rigorous itnprisoQ- 
luont for live years and Salu for throe. 
Garab Singli was also ordered to piy 
a lino of fifty rtipjosor oUe to undergo 
lurtliir rigorous iiaprisoniucub for six 
months. 

In descrilfing the eight forms of 
marriage aui mg [lindus, of which t)ie 
lirst four only are approved, ifanii says 
of the sevontli : 


Tho 3rtiziiro of iv by fore? fro'U hor 

liouse. while sbj weans iiodc ills for assist ia-je. 
alt.-r bar kiDsmeu and (i loads who b ivo been sl.iia 


ia battle oc woundei, and their houses broken 
opei, is bh3 mirriags styled rakshasa. 

The commentary on this in Mayne’s 
Hindu Law (p* 9i) is: 

The rakshasi form is simply the marriage 
by capture, the existence of which, coupled 
with the practice of exogamy, Mr. SIcLennan 
has tracked out io the most remote ages and 
regions. It is at the present day practised 
among the Meenas, a robber tribe of Central 
India, and amon; the Goods of Berar not as a 
symbol, but a matter of re.al earnest — as real as 
any other form of robbery. The. connexion 
between the rakshasa and the gandharva forms 
is evidenced by the fact that both were con- 
sidered lawful for the warrior tribe. 

Later fclie learned author says : 

^lanu permits the gandharva *nd rakshasa 
to a military man. Narada forbids the rak* 
sbasa in all oases. 

The existence of the custom of mar- 
riage by capture among these particular 
Goods of Betul, which adjoins Berar. 
is clearly established by the evidence 
in tho present case. Phula’s mother” 
Gengri (P. W. 6) said : 

_ I had two daughters, one of whom is mar- 
ried Bahadur my son-in-law had taken 

away my elder daughter similarly. I consented 
afterwards. Bahadur has no child. He mar- 
ried only two years ago. Phula is three years 
younger than Sukhya, 

And the girl’s uncle Manju (P. W. 7) 
said : 

In our community if thegirl is carried away 
mirtiages may t.ikj place afterwards if the 
girl cjoseot? afterwards. Ths same thing hap- 

psned with Bibadur Id our cemmunity 

two wivfs an allowed. Phula is not willing to 
m wry (tirib Singh. If shs v/as. why shonld 
(she) have comi h?re aud why should she get 
Bu much bdktlug ? 

ThOiO in.attei'-j do nob make the 
ofTeuces any the less ab.luction to 
compel marriage, rape and robbery, but 
they do greatly reducs the severity of 
tho suntonce it is nocossary to inllict. 
Tile acts of tho accused really consti- 
tute one olTono), as fclia learned District 
IMigisbrabo recognized in ordering that 
tho term? of the imprisonment awarded 
should be concurrent. B ifc those aobs 
are no more tlian a proposal of marria'^o, 
made in amtnnerthab is not considered 
oven iinpropor or particularly rude by 
the people among whom the custom 
exists, though liks any other proposal, 
it may not be aGCOjitel. Bub subsequent 
cDoseob cannot prevent the acts techni- 
cally constit'iting wrongful corifinemont 
and rape when they are committed, 
•and it does nob even reduce their culpa- 
bility. Tho removal of the bracelets 
also consbitutos robbery, bub it was 
merely one of the rae.ius adopted bo 
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prevanfc the girl going away, and a part 
o£ the wrongful confinement, as Garab 
Singh obviously had no intention of 
keeping them permanently. 

! It seem? clear that under these cir- 
cumstances there is no necessity for a 
heavy sentence. The sentences of im- 
prisonment passed on each accused ai-e 
therefore, reduced to one of rigorous 
imprisonment for six months for each 
of the offences of which he has been 
found guilty, the convictions and also 
the order that all the periods of impri- 
sonment shall be concurrent being 
maintained. The sentence of fine and 
imprisonment in default passed on Garab 
Singh is also maintained, though there 
eesms no reason why he should have 
been made to pay any more than enough 
to compensate the girl. 

R.K, Sentences reiuced. 
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Findlay, J. 0. 

Shrimnnt Kunwar Ijxxmanrao — Plain- 
tiff — Appellant. 

V. 

Bndhnlal — Defendant — Respondent. 

First Appeal No. 22 of 1926, Dacided 
on 16bh February 1927, from the decree 
of the Sub*J., 1st Glass. D * 30th Novem- 
ber l9*2o, in Civil Suit No. 9 of 1921. 

Contract Act, S. 73 — Cotitracl In supply tjoo'ls — 
Adi’an:e to be adjusted In final seitletnent — 
Purchaser commUtinij breach — Purchaser is en- 
titled to the balance In supplier' i hands. 

The mcklents of earnest-money in an agr.?<j* 
itient of sale traiisactioa h.iva no apniic.ition to 
a contract for sale of when money io ad- 

v.mcei to the uupplior on the uuclcrstanding 
tiiat the original advance w is to bj inimedi itoiv 
adjusted or w.is only to bj adjusted in tho fin il 
setllornjiit of the contract b.;t\veen the parties, 
111 .such cases thn purchaser ia entitled to tho 
balance remaiiiiiig with the siioplier. 

[P 2-:2 C ‘2 ; P 2S i C 1] 

K. P. V ai<l\}a — for A[)nollant. 

iS. D. Gokhaie — for Respondent. 

Judgment.— The plaintiff-appellant, 
Shrimant Kunwar Laxmanrao of Nagpur 
filed tho prejont suit against the defen- 
dant- respond enb, Budhulal for damages 
assossQrl at Rs. 9,l82-l->, in respect of an 
allege-1 broach of contract. Mis case was 
that tho defendant on 20th February 
1920, entered into a written agreement 
with him (cf. P. 1) to supply 20 lacs of 


table-briokg of the size 8f" x 4h" x 2^" 
at Rs. 16 per thousand and 10,000 
Allahabad tiles at Rs. 45 a thousand, the 
tiles to be delivered in Nagpur free of 
all costs. The contract was to be com- 
pleted within three years from the date 
of the agreement. The plaintiff’s case 
further was that the defendant had, in 
pursiiance of the agreement, only deli- 
vered 3,42,120 bricks to the Public 
Works Department at Nagpur, and that, 
although he had been pressed on several 
occasions to complete the contract, ho 
had failed to do so. The plaintiff had 
advanced from time to time a total 
amount of Rs. 7,975 to the defendant 
under the contract. On the balance of 
account, after allowing for town duty 
and rejected bricks and damage claimed 
in respect of the diff'erence between the 
market rate prevailing for bricks and the 
contract price and in respect of the un- 
delivered material, the above sum of 
Rs. 9,182-1-3 was claimed 

The defendant’s position was that he 
duly admitted the kararnarua (P. 1) and 
that bo had supplied 3,97,000 bricks and 
not, 3,42,120 bricks as alleged by the 
plaintiff, the bricks having been deli- 
vered on various dates in the early part 
of 1921. He duly admitted farther hav- 
ing received advances or payments 
amounting only to Rs. 7,975. The defen- 
dant s case was, however, that the jilain- 
tiff under the contract was only entitled 
to bricks of the size specified alcove, 
which, according bo the plaintiff, were 
required for the construction of a new 
palace iu Kagp-ir. Later on, however, 
the plaintiff asked tho defendant to 
supply a larger size of brick as he had 
entered into a contract with the Public 
Works Department to supply them with 
this larger size, tho dimensions in tli’s 
case being 9" x -ir x 3". Defendant dec- 
lined to supply these hrick-<, as they 
woioDot arcording to tlio spccilica' ion 
in the agreement. Tharoaftor, the 
plaintiff's agent agreed to pay Rs. 3 a 
thousand fca.vards tho extra cost of the 
kind of brick, hut altliongh 
•1,97,000 bricks of tho larger size woro 
sappliod, the extra rate was not piid. 
Ddfondant continued bo offer snpjily of the 
small sized bricks but these were refused 
by tlm [jlainbitl. In those circumstances 
tho defendant pleaded that tho plaintiff 
was. in reality, liable for the breach cf 
contract. Ho also offered oountor-alle- 
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gations as to the market rate for bricks 
of the larger size, which prevailed on 
20th February 1920, and disputed various 
other matters of detail which formed 
part of the plaintiff’s case. (Here the 
judgment narrated the issues and 
findings of the lower Court and pro- 
ceeded.) The first point which arises 
for consideration is whether the original 
contract between the parties was varied 
by an agreement between the plaintiff’s 
Kamdar, Moinuddin, and the defendant 
in order to obtain the supply of bricks 
of the larger size instead of the size spe- 
cified in P. 1 and whether it was agreed 
to pay Rs. 3 per thousand extra for the 
said larger size of bricks. (The judgment 
then discussed the evidence on these 
points and finding, that the understand- 
ing must have been that the defendant 
was to supply bricks of the larger aud 
standard size, the only ones which the 
Public Works Department would accept, 
and that the defendant must have deli- 
vered bricks of the larger size on the 
\inderstanding that ho would be yiaid 
extra therefor, but that the plaintiff or 
his agents were attempting all through 
to enforce delivery of the larger sized 
bricks at tlie rate agreed for the smaller, 
and i)roceeded.) I now come to the 
(juestion of whether the plaintiff is en- 
tided to demand refund of the surplus 
of Rs. 1,175 which admittedly now 
remains with the defendant. The Sub- 
ordinate Judge’s method of disposal of 
this item was not, in my opinion, a satis- 
factory or legal one. Ho takes into 
account an allegation of the defendant 
to the effect that ho intended filing a 
separ.ito suit for damages in view of the 
breach of the contract by the plaintiff, 
and tho lower Court h.as held that under 
tlioso circumstances tho surplus in ques- 
tion should be forfeited towards com- 
pensation due to' tho defendant. In tho 
first place, it is not clear how the lower 
Court could he certain that tho damages, 
if any, the defendant could claim would 
amount to Rs. 1,175. The probabilities 
are against tho defendant Ijaving suffered 
any material loss, for it is obvious that 
ho had tho larger bricks on Iiand and 
could have bean able to arrange, and did 
so far arrange, a contract with the Public 
Works Department on far more remunera- 
tive terms than the plaintiff’s contract 
would have been. In this Court the 
learned counsel for tho defendant has 


candidly admitted that he is prepared to 
agree to a refund of Bs. 500 being the 
advance made on 8-3-20, but be has 
urged that the plaintiff is not entitled 
to recover whatever balance may be left 
on the general account out of the ori- 
ginal advance of Ks. 2,625. In this 
connexion be has relied on the following 
decisions: Mangalaly. Mt. Nanni (1); 
Natesa Aiyar v. Appavu Padayachi (2); 
and Kuntcar Chiranjit Singh v. Har 
Swarup (3). 

In the first quoted case the contract 
concerned was a voidable one and Drake* 
Brockman, J. 0. pointed out that where 
a contract goes off by default of the pur- 
chaser, the vendor is entitled to retain 
the deposit. A similar view was taken 
by a Bench of the Madras High Court in 
the Madras decision quoted, and their 
Lordships of the Privy Council have laid 
down a similar rule in Kunwar Chiranjit 
Singh v. Har Swarup (3). These were, 
however, all cases as between purchaser 
and vendor, whereas here we are con- 
cerned with an advance which, accord- 
ing to the varying allegations of the par- 
ties, was to be taken into account in the 
immediate part-performance of the con- 
tract, which were to follow, or on the 
allegation of the plaintiff the arrange- 
ment was that the amount of each 
advance was only to l>e adjusted in the 
final settlement on complebion of the 
contract. P. 1 is silent on the ques- 
tion of the appropriation of the 
advance and, in the circumstances, I 
do nob consider it necessary to discuss 
the relative reliability of the oral evi* 
dance on each side as to liow the ori* 
ginal advance was to be adjusted. lo 
either event it seems to me, in the cir- 
cumstances of this case, that the plain- 
tiff is entitled to the refund of the 
amount of Rs. 1,475. It is fairly obvious 
that at tho start the plaintiff financed 
the defendant with a view to the latter 
setting \ip a brick fastory which he had 
not otherwise ready cash available to 
construct. It is equally obvious that in 
tlio meantime he has made profit out of 
the factory in other directions, and I do 
not tliink the incidents of earnest-money 
in an agreement of sale transaction have 
any application to tho circumstances of 

(1) A. I. R. 1922 Nag. 104=19 N. L. R 131. 

(2) ri913J 38 Mad, 178=24 M. L. J. 488=19 
I. C. 4r>2=(1913) M. W. N. 341. 

(3) A. I. R. 1926 P. O. 1. 
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this case as to whether the understand- 
ing between the parties was that the 
original advance was to bo immediately 
adjusted or was only to be adjusted in 
jthe final settlement of the contract bet- 
ween the parties. In those circum* 
Utances the plaintiff’s claim succeeds 
only as regards the balance of Rs. 1,175 
which has been disallowed by the Judge 
of the lower Court and the rest of his 
claim is dismissed. I see no reason to 
allow him interest on the amount of 
Rs. 1,-175 now to be decreed, because, in 
the circumstances of this case, it is per- 
fectly clear that he has been responsible 
for the breach of tlie contract and for 
the consequent impasse which resulted. 

The judgment and decree of the lower 
Court are accordingly reversed and in- 
stead a decree for Rs. 1,475 will iss'te in 
favour of the plaintiff-appellant against 
the defendant-respondent The latter 
will boar the plaintiff-appellant's costs 
in both Courts on this amount, while the 
plainti n -appellant will bear the defen- 
dant-respondent’s costs in both Courts 
on the balance of his claim as now dis- 
missed. 

Appeil allowed. 


cilliog on the Commissioner of Income-tax for a 
referenoj ; A.I.B. 1924 Cal. 337. Diit. [P 284 C 2] 

G. h. Subhedar and M. It. Jayicant — 
for Applicant. 

G. P. Dick — for Non-applicant. 

Order . — The applicant Rao Sahib 
Bhikaji Vyankatesh Dravid it Co. has 
applied to this Court for a mandamus 
requiring the Commissioner of Income- 
tax to state a case under S. 66, sub* 
S, (2) Indian Income-tax Act, 1922, 
for decision by this Court. 

The facts of the -case are sufficiently 
given in the application and need not be 
repeated hero. On the application com- 
ing on for- hearing to-day, only the first 
point contained in the final paragraph 
of the application was pressed. The 
case for tlie applicant company in this 
connexion is that, in the verified re- 
turn submitted by the applicant as well 
as in his statement on oatli made before 
the income-tax officer on 20-9-25, 
certain looses were shown asdehitable to 
the partnership concerned, wliereas the 
assessing officer held that these losses 
were the concern of R»o Sahib B. V. 
Dravid in Ijis personal capacity. The 
alleged legal point which is raised on 
behalf of the applicant is that in tho 
present case wo had tho verified state- 
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Bhiknji 

Applicant. 


V yankalcsh 


V. 


Dravid & Co . — 


Commiasioner of Income-tax, Nagpia — 
Non- .Applicant. 

Mi-?c. Application No. 13-B of 1926, 
Decided on 17th March 1927, against 
the Order of the non-applicant, D,'- 
17fch February 1926. 

Income-tax Act (1922), S. 0i(2j — Asse$$ee not 
giving evidence to support his verified return 
ruhen called upon — Accounts of previous uear 
not supporting the return — Income-tax authori- 
ties are entitled to draw presumption from 
matters as existing in previous year, 

Whon the ttccoUQt boDk-s of th2 previous vears 
do not support th > vorifted returu and nssessoe 'a 
statoment on oith, and tho assesseo fail.s to 
make use of the opportunity Riveii to him, to 
substantiate bis allegalicn tho income-tax 
authorities are entitled to draw a presumption 
from the state of matters which had admittedly 
existed in previous years and in doing so no 
error of law is committed by the income-tax 
authorities which would justify the High Court 


ment of tho aiiplicaot, as well as his oral 
statement on oath to tho opposite effect. 
In addition there were the entries in 
tho jjartnership account books for tho 
year in question. On behalf of the 
income-tax authorities, it is alleged, 
there was no e/idonco on tlio other 
side. It is urged that the income-tax 
authorities have, in tlicse circumstances, 
erred in law in holding that the transac- 
tions in question were j;erscDal ones and 
should not have been incorj^orated in 
the partnership account. In support of 
this position, tho decision of Sanderson, 
C. J., in JJishiiu Priya Chotedh uraiii: 
In the matter of a petition of (l) has 
been relied on. In tliat case an assossee 
had stated that lie had derived no in- 
come from certain 1 inds. Tho Assistant 
Commissioner of Income-Tax ri-quired 
the assesseo to provo his negative as- 
sertion and, in tlio absence of such ]iroof. 
the assessment was confirmed. Sander- 
son. G. J., in tho said case, held that the 
ordinary principle of evidence applied 
and that the burden of proof was on 
tho_party v^iich wo^ld fail if no evi- 
(1) A, 1. R. 1924 Cal. 337=50 Cab 907. ' 
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denco were produced, i. e. in the said 
case on the officers o£ the Incoma*Tax 
Deparbmont. 

The presenb case, hovrever, seems to 
to he clearly distinguishable from 
the Calcutta case referred to. Here 
the facts are that up to the year we are 
concerned with the connected transac- 
tions relating to analogous debits took 
place on the applicant’s private account. 
This is admittedly so, but the explana- 
tion offered by the applicant is that in 
the year in question there had been no 
combination of ginning factories as there 
bad been in previous years, and it was 
owing to this that the applicant carried 
on purchases for the partnership and 
nob, as in previous years, on his own 
personal account. Moreover, it was 
apparently nob until the ood of the year 
that the debits in question were made in 
the partnership account. In these cir- 
cumstances. it seems to me impossible to 
hold that there was no evidence on the 
side of Government to favour the view 
that items of debit were wrongly in- 
corporated in the partnership acco'.inb. 
Moreover, under S. 23 (2), Income-Tax 
Act, 1922, the income-tax officer bad 
power to call on tho assesseo to produce 
evidence on which he roliod in support 
of tho return. Notice to this effect 
issued to tho assesses on tho 20bh of 
September 1 but ho apparently pro- 
duced no oblier evidence except that of 
liitijiolf. A sotnowhab unsatisfactory ex- 
planation is given timb the applicant 
could not produce D. O. J^ravid as a 
\vitiiess as lie would have proved hostile 
toliitu, hut prosuioahly, had this been tho 
ca-^o, the Income-Tax CoiDLoissioner would 
hav-! allowed liiin to have been cross- 
exaiuiriLtl hy the apidicant. I do not, 
choi\ foru, third; that it can ho jiredi- 
cato 1 of tlio iire-ont case that thoro was 
an error or tnisbako of law on the part of 
tlio i ncomo- tax ollicor. 

The cii'cninstaucos of tlio caso ,as re- 
gards tlio clohiting of the-o itenia in thu 
personal account, woro not froo from 
snspirduti. Tlio inconietax ollicor was 
pcrfovdly ontitlod to diaw a pro-umpfcion 
from tlio statue of inattors which had admit- 
tedly esisfol in previous yoar.s. and in 
tho pro^ont state of incoino-tax law 
an (jiiiis rested on tho assesses of dis- 
charging his Gontentinn that tho debits 
woro properly made in tho partnership 
accounts as ojiposed to heiug porscnal 


ones of his own. That onus was not 
sufficiently discharged by bis verified 
return and statement on oatb, and he 
failed to make any use of tbe oppor* 
tuniby given to him of producing other 
evidence in support of bis allegation 
the case from this point of view seem.f 
clearly outside tbe ^ purview of the 
principle laid down in the Calcutta de- 
cision quoted above, and it seems to me 
impossible to hold in tbe circumstances 
that any error of law has been committed 
by the income-tax authorities which 
would justify my calling on the Commis- 
sioner of Income-Tax for a reference to 
this Court. 

The application is accordingly dis- 
missed. I allow Ks 50 as pleader's fees. 
The applicant must bear the non-appU- 
cant’s'eosts. 

DD- Application dismissed. 
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Seth Kisanlal — Plaintiff — Appellant. 

v. 

Kisayi Siitoh and — Defendants — 

Rospondcu ts. 

First Appeal No. 70 of 1926, Decided 
on 8tl^ April 1927. from tbe decree of 
the Disb. J., Chhincl wara, D/- 22nd April 
1926, in Civil Suit No. 24 of 1924. 

Contract Ad. S. 74 — Inslahyxcnt bond — In 
d^fnuH of tu'o In^taJvieyxis whole anount to 
become due xoith compouyid Interest — CondHioxi 
is penaL 

NVboro a mortgapo iustahneut bond waa 
originally to cai ry i uterust at approximately 
12ann.is percent, nor inenfom, but if a single 
inr^talment were defaulted, interest was to luu 
at Rj. 1 per cent per uu nsem, and if two instal* 
inents in succession \ve''o defaulted, tbo whole 
amount was \o become exigible and still further 
that iiinoniit wu.s to carry yearly compound 
interest : 

Jfilii : that S. 71 would apply and tho proTi* 
sion of t-xiuibilitv of tho whole amount with 
compound interest in tho case of default of 
two insbthncDt:} was ponal. 

[P 2.SG 0 2, P 2SG C 1] 

<V. /?. Bohde — for Appellant. 

V. R. Dhole — for Respondent No. 4. 

Judgment. — Tho pJaintilT-appellant, 
Sebli Ki'^anlal. ha.^ iilod this appeal 
against tbe judgment and decree of tbo 
District Judge, Chhindwara, in civil 
suit No. 24 of 1924. In the said judg- 
ment and docroo, tho learned DUtriofe 
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Judge held that the stipulations as re* 
gauds interest in case of default of tfVD 
instalments under the mortgage deeds 
in suit were penal and he accordingly 
disallowed compound interest at 1 per 
cent, per mensem, and only allowed 
simple interest at the same rate. If 
compound interest, according to the 
terms of the mortgage deed^ (P. 1, P. 2 
and P. 3), be allowed, admittedly a sum 
of ids. i,565 1i*8, in addition to the 
amount decreed by the lower Court, is 
eligible, and it is this amount which is 
claimed in the present appeal. 

It will be convenient, hrst of all, to 
state the terms of the three mortgage 
deeds in suit. All three were executed 
on the same date and in each the princi- 
pal waj Us. 1,000. In P. 1, Rs. 330 wore 
added as i)ro3pective inoerest, making a 
total principal of Rs. 1,330 ; this was 
repayable in five instalments of Rs. 266 
each. The first instalment was due on 
Mageshir Sudi 1, Fasli 1321, correspond- 
ing to the English date 21-11-1911. The 
fourth and fifth instalments under P. 1. 
were, therefore, due on 13-11-14 and 
7-12-15, respectively. In the case of 
P. 1, all the first four instalments were 
paid and only the fifth instalment was 
defaulted. In case of default of any one 
instalment, the coudition laid down in 
P. 1, was that interest should accrue 
thereon at 1 per cent, per mensem till 
satisfaction from the date of default. In 
case of default of two instalments, the 
Uvholo amount should be payable at once 
■with interest at 1 per cent, per mensem 
with annual rests. 

In the case of P. 2 and P. 3, the re- 
maining two bonds, the conditions were 
jirecisoly similar with the exception tliat 
the prospective iriterest added was Rs. 5 
extra, vi/.. a total of Us. 335, and the 
yearly instalments payal)lo were thus 
Rs 207 each. In the case of P. 2 and 
P. 3. however, the last throe instalments 
wore dofaultel. so thit the final condi- 
tion as regards the cxigibility of the 
wholo am )unt wi ih cempound iiUerost 
at the higher r^ite of Re. 1 j) ;r cent, por 
inonsem is alleged by tlio plaintilT- 
appellanb t j have como into operation. 

In the first pi. ice I may point out 
that it is orronooui to suppoiO that the 
original rate of interest, under which 
Rs. 330 was included in the principal of 
r. 1, and Rs 335 in the principal of P. 2 
and P. 3 respectively, works out at only 


Nagpur 265 

a rate of 6 annas per cent, per mensem. 
If, in the case of any one of these bonds,, 
instalments had been paid punctually 
year by year for the five years, during 
which the principal was to bo repaid, 
the original rate of interest, in reality, 
works out at something over 12 annas 
per cent, per mensem. 1 may also at 
this stage say that, in my opinion, there 
is no basis whatever for the contention 
which has been urged by tho pleader for 
the fourth respondent, who alone aji- 
IJOared to contest the present appeal^ 
that the condition contained in the 
bonds does not provide for compound 
interest. The terms of the bonds, so far 
as default of two instalments is con- 
cerned, clearly imply that there were to- 
bo yearly rests anti this can only mean 
compound interest in the circumstances 
of tho case. 

The only question, therefore, which 
requires decision in the present appeal 
is whether, if S. 74, Contract Act, ap{)lie3 
to the present ca?o, tho provision of exi- 
gibiliby of tho whole amount, with com- 
pound interest in the case of default of 
two instalments was a penal one which 
should be relieved against. 

In tho first place it has been urged on 
behalf of the plaintiff appellant that 
S. 74, Contract Act, does not apply pro- 
prio VKjore to tho facts of tho present 
case. In this connexion reliance has 
boen placed on the decision of Ilallifax, 
A. J. C-, in Siitk Ajodkia^ Pranad v. Shio- 
2 )ra’i^dil). That decision was delivered 
after tho Bench case in Purushottam v. 
Sahu Gond (2) had been published and 
were there anything irreconcilable in tho 
principles laid down in tho single Judge 
case first quoted, I should have been 
bound to follow tho Bench case unless 1 
saw reason now to dill'er from tho judg- 
ment delivered by my learned brother 
Prideaux, J. C., and myself in the ca^o 
referred to. Iti those circumstatfce.s I 
do nob find it necessary to discuss in detail 
tho question wliebhor timro is any diver- 
gence between tlio two judgments in 
question, bub 1 may i))int out that illus- 
trations like (»1), (fj and (g), S. 7 4, Con- 
tiact Act, do nob s\igg-?st tliat tho legis- 
laburo considered, in framing tho said 
lu-ovision, tliat tiie section was likely to 
bo rarely applicable to casG.s of failure to 
pay money clue. 

(IJ A. 1. II. 1927 1A=2‘2 N. Jj. R i(;o 

(•2) A. I, R. 10 >G Nag, 00=22 N. L, R. 23.’ 
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As at present advised, therefore, I see 
no reason to differ from the view taken 
by Prideaux, A. J. 0., and myself in the 
Bench case quoted. That being so, it 
remains to be decided whether, on the 
principles laid down in that case, the 
lower Court was correct in giving the 
relief it did in the present instance. 

It has been urged on behalf of the 
present appellant that the terms of 
the mortgage deeds in question were in 
the present instance very lenient and 
that the parties must have intended that 
these terms would be literally enforced. 
The original rate of interest, which, as I 
have shown above, in reality amounted 
to approximately 12 annas per cent, 
per mensem, was in itself undoubt- 
edly not a high rate under the condi- 
tions prevailing in these provinces, nor 
was the provision for the interest being 
increased to 1 per cent, per mensem 
on any single instalment being defaulted. 
The crux of the matter, however, arises 
when we pass bo the further provision, 
that if there were two instalments in 
default, the whole amount due was to 
become exigible and compound interest 
thereon was bo run at 1 per cent, per 
mensem. 

For my own part, I can sea no reason 
^whatever, in the circumstances of the 
present case, for not applying to it the 
principles laid down in Parushottam v. 
Sahii Goad (2). The bonds wore origi- 
nally to carry interest, as I have shown 
at approximately 12 annas per cent, per 
mensem. If a single instalment were 
defaulted, interest was to run at Re. 1 
I^er cent, per mensem. This, in my 
opinion, formed the primary contract in 
the case. Thereafter, as was pointed out 
by Sundara Ayyar, J., in Muthiikrishna 
Iyer v. Sankaraliiigrn Pillai (3). we 
pass in the jjrosont instance from 
the primary to the secondary con- 
tract which was to the effect that if two 
instalments in succession wore defaultel, 
an entirely new condition of affairs was 
to arise. Thereafter, in effect, a further 
double penalty was to ensuo because 
the whole amount was to become exigible 
and still further tliat amount was to 
•carry yearly compound interest. The 
,cas 0 , therefore, in my opinion, is clearly 
one which falls within the purview of 
S. 7 1, Contract Act, and, in the particular 

(3Kl0i:iJ 3G Mad722yWir“l. 

J. 135 (F, B.). 


circumstances, I am of opinion that the 
defendant-respondents were clearly enti- 
tled to some relief. It may not have been 
obligatory on the plaintiff to have .sent 
any formal notice with regard to the 
entirely new condition ofaffairs which had 
arisen, but it is nevertheless significant 
that no such notice was promptly sent. 
The default admittedly occurred in 
November 1914 and yet the plaintiff has 
deliberately chosen to remain quiescent 
until for some ten years later, the suit 
only having been filed on the 5th Decem- 
ber 1924. 

Even, on the decree granted by the 
lower Court, an amount of Rs. 5,500*2-6 
has been granted and if we take into 
consideration the fact that the real in- 
itial principal under the three bonds 
which remained unpaid on the date of 
default excluding the original interest 
included in the bonds, only amounted to 
Rs. 1,400, there can be no question 
but that the plaintiff-appellant has al- 
ready received very reasonable compensa- 
tion in respect of tbe breach of the con- 
tract by the defendants. I do not think, 
therefore, that, in the circumstances of 
the present case, to which, in my opinion, 
S. 71 of the Indian Contract Act is appli- 
cable, there is any ground for holding 
that the learned District Judge erred in 
disallowed the claim for compound in- 
terest. There can he little question but 
that the plaintiff has already received 
under the decree even more than reason- 
able compensation for the breach -of con- 
tract involved. The appeal is accord- 
ingly dismissed. The appellant must 
bear the respondents costs. Costs in tbe 
lower Court as already ordered. 

R.K. Appeal dismissed. 


A. I. R. 1927 Nagpur 286 

Findlay, J. O. 

Haji Diwan Sujat Ali Khan — Decree- 
holder — Applicant. 

v. 

Bhao Singh,%x\^ others Judgment-debtor 
and Objectors — Non-applicants. 

Civil Revision No. 87 of 1927, Decided 
on 28th April 1927, from an Order of the 
2nd Cl. Sub-J., Seoni, D/- 15th .January 
1927, in Misc. Case No. 52 of 1926. 
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(а) Civil P. C., 0 * *21, P. 63 — Order uyider 
R. 60 or R. 61 — Revtston lies. 

The word '‘oonolusive** iq R. 63 is equivalent 
to “unappealable” and does not preclude revision 
in the case of an order under R« GO or R. 61 in 
proper cases : A«I.R. 1923 P. 195» E, [P 287 C 23 

(б) Civil P, C., O. 21, R, 58 — Enquiry under 
— Cowrf should not go into qtcesUons of title. 

In an enquiry under 58 it is the duty of 
the Court to determine the question of possession 
merely and not to go into the further question 
of title, so long as it is clear that the judgmeot- 
debtor is holding on his own behalf : 29 Cal. 

543 and A. I. R. 1924 C. 744, Ref. [P 288 C 1] 

M. R. Bobde — for Applicant;* 

N. G. Bose — for Non-applicants, 

Order- -The decree-holder, Haji 
Diwan Sujat Ali Khan, a ward of the 
Court of Wards, Seoni, applies for revision 
of an order, dated 15th January 1927, 
passed by the Subordinate Judge, second 
class, Seoni, in miscellaneous case No. 52 
of 1926. The decree-holder-applicant ob- 
tained, on 30bh July 1923, a decree 
against the judgment-debtor, non-appli- 
cant 1, Bhao Singh, in respect of 
land revenue due by the latter to the 
former in respect of mauza Khursipar. 
The applicant is superior proprietor and 
the judgment-debtor, Bhao Singh, is 
inferior proprietor of the said village. 
The decree in question was a simple 
money one, and in execution thereof the 
decree-holder attached a 10 anna 8 pie 
share held by Bhao Singh in the village. 
The non-applicants 2 to 1, Seth Lakhtni- 
chancl, Seth Kesrichand and Setli Tara 
Chanel, hied an objection to the attach- 
ment on the ground that they had pur- 
chased tl)6 share at an anction -sale hold 
in respect of another decree. The 
decree-holder applicant alleged that 
the share was attached from the posses- 
sion of the judgment-debtor Bhao Singh 
that the decree was in respect of the 
land revenue of the village, and that as 
such the decretal amount was a species 
of charge under S. 122, Land 
Revenue Act, 1917. The Subordinate 
Ju(lg9 found that tho auction purchase 
in favour of the non-applicants 2 to 4 
had been confirmed by this Court on 
2lst October 1924, the objectors were 
the owners -of the share in question, 
Ue also hold that the decree obtained 
by tlie present applicant was a simple 
money one and did nob specifically bind 
the village share in question. He further 
was of opinion that, although the objec- 
tors had not got the actual possession of 


the village share before the attachment 
the title had, in reality, passed to the 
auction-purchasers 2 to 4 and that the 
judgment-debtor must, in the circum- 
stances, be hold to have been in posses- 
sion of the property as if in trust on 
behalf of the non-applicants 2 to 4, 
Holding, thus, that these *non-ai)plicants 
were impliedly in possession at the time 
of the attachment, he, therefore, released 
the village share on their objection. 
Against this order, the present applfcanb 
has now tiled the present petition for 
revision. 

On the petition for revision coming 
on for hearing, the pleader for the non- 
applicants 2 to 4 raised a preliminary 
objection to the effect that, having regard 
to the provision contained in 0.21, R. 63, 
Civil P. C., no application for revision 
lay and that the present applicant’s 
remedy was by way of a regular suit as 
laid down in the said rule. In support 
of this position, the decision in Phomon 
Singh v. A. J. WeUs (l) was quoted, 
That decision is, in reality, authority 
for precisely the opposite view to that 
advanced on behalf of the non-applicants. 
As Duckworth, J., pointed out therein, 
the word “conclusive” in R. 63 is, inj 
reality, equivalent to “unappealablo” and; 
does nob preclude revision in the case of 
an oi-der under R. GO or R. 61, where 
the Court concerned has failed to exer- 
cise a jurisdiction vested in it and 
has exorcised a jurisdiction not vested 
in it or has otherwise acted illegally 
or with material irregularity. I do nob 
think, therefore, that the present ap- 
plication for revision was barred and it 
Only remains bo decide whether there 
are sufficient grounds for interference 
having regard to the language of S. 115 
Civil P. C. 

I may say at once that the first two 
grounds of the petition of revision, 
which relate to the contention that the 
decree held by the applicant implies a 
charge on the land, were not seriously 
pressed and, in any event, I do nob 
think they had any chance of success in 
view of the fact that the decree in question 
was a money decree simpliciter. 

I i)ass. bliorofore, to the much more 
important point which has been pub 
^rward on hehal! of the applicant, 
lhat point IS that, on the date on which 
the abtachmenb was made, the judgmenb- 

(l) A. I. R. j Rang = i Ring. ' 
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debtor was admittedly in possession. It 
has been urged in this connexion that 
what the lower Court wrongly did was, 
in reality, to go into the question of 
title and to hold that, in reality, the 
judgment'debtor was holding on behalf 
of the auction-purchasers. It has been 
frequently pointed out that in an enquiry 
under the provision we are concerned 
with it is the duty of the Court to de- 
termine the question of possession merely 
and not to go into the 'further question 
of title, so long as it is dear that the 
judgment debtor is holding on his own 
behalf : of Monmohiney Dassecy. Radha 
Kristo Dass (2) and Najiviunnessa Bibi 
V. Nacharuddin Sardar (3). 

On the whole, in the circumstances 
of the present case, I am of opinion that 
the objectors have failed to establish 
that the property in question was in 
the possession of the judgment-debtor 
Bhao Singh, not on his own account bub 
on their account. Eventually, further 
litigation ensued as between the judg- 
menb-dehtor and the objectors, and 
I can find no sound basis, in the cir- 
cumstances of the present case for 
holding that the objectors were, on 
the date of attachraeut, impliedly in 
possession. Possession could only bo 
obtained by them -aftor formal applica- 
tion bo the Court cancerneJ- In my 
opinion, therefore, the Subordinate 
Judge exercised a wrong jurisdiction in 
releasing the property from attachment 
as he did. The order, revision of which 
is sought, is accordingly reversed and 
the ol)joction filed by the non-applicants 
2tj l. dated 17bh July 1920, is dis- 
inis'^el. Tlie lower Court will now pro- 
ceed ho dispose of the execution applica- 
tion of the present applicant, dated 12th 
March 1920. The applicant’s costs in 
this Cotirb will bo borne by the non- 
applicants who will also hoar - their own. 

Order set aside. 


< fiuti-i) 2U Cal. 5i3. 

(31 A. I, R. 1U21 Cal. 7-11—51 Cal. 513. 
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HaijLIfax, a. J, 0. 

Ganp%ti — Defendant 2 — Appellant, 

V. 

Vithal and others — Plaintiff and Defen- 
dants 1,3 and 4 — Respondents. 

Second Appeal No. 185 of 1926, Deci- 
ded on llth February 1927, from the 
decree of the Addl. Dist. J., Chanda, 
D/- 10th December 1925, in Civil Appeal 
No. 24 of 1925. 

(rt) Wajib-ul’arz — Zlalik-makbusa holder Is 
not an agriculturist of the vUlage-~‘He cannot 
graze cattle free of charge. 

Persons, who are not tenants or agricaltutal 
Labourers, but hold a considerable area of malik 
makbuzr land which lies within the confines 
of a viilage are not agriculturists of the village 
and so oaunot graz3 their agricultural cattle 
free of charge. [P 289, 0 1] 

(b) Wajib-ul-arz— Agriculturist includes -ten- 
ants or labourers, but they must be of the mahal 
concerned. 

The term “ agriculturist ” comprises all who 
make a living from a direct conne^^ion with 
agriculture, and in it are included not only ten- 
.ancs but also agricultural labourers, but, how- 
ever wide the term “agriculturist” may be, it 
can ooly cover agriculturists of the mahal to 
which the wajib-ul-arz relates. fP 289, 0 l3 

K. V. Deoskat — for Appollanb. 
iV, R. Bohde — for Respondents. 
Judgment. — The respondent Vithal, 
who is the malguzar of Chora in the 
W arova tahsil, sued four members of a 
joiat Hindu family for payment of 
“grazing dues" for three years. It was 
agreed that, if the defendants are liable 
to pay a iytbing for grazing their cattle, 
the proper amounts are Rs. 10 for their 
agricultural cattle and Rs. 20 for the 
rest. The decree of the first Court 
ordered them to pay Rs. 20 and both 
parties appealed. On the plaintiff’s 
appeal it was found that the amount 
due to him was Rs. 30 and the defou* 
dants' appeal was dismissed. 

The present appeal against the dis" 
missal of tlie defendants’ appeal is filed 
by the defendant 2 Ganpati alone. H* 
relates only to the Rs. 20 allowed foi 
the non-a.griculbural cattle, the liability 
for which was admitted. But all the 
defendants together filed at the same time 
another appeal (S. A. No. 186 of 1926) 
against the decree allowing the plaintiff s 
appeal, that is to say, against the finding 
that they have to pay for their agricul- 
tural cattle, the proper amount for 'that 
being admittedly Rs. 10. That question 
will be considered in this judgment. 
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The defendants are not tenants of the 
plaintiff, but hold a oonsiderable area of 
malik makbuza land which lies within 
the oongnes of his village. They base 
theii* claim to free grazing for agricul- 
tural cattle on the provisions of the 
wajib-ui-arz of the village. But that 
has nothing to do with them. Their 
land i3 no more a part of the village by 
the land of which it happens to be sur- 
rounded than it would be if it were ten 
miles away; it is really a separate 
mabal, though that tarm is not used for 
mulik makbuza land. It is not even so 
much a part of the mahal in which it 
lies as it was before S. 64 of the old 
Land Revenue Act was repealed by Act 
2 of 1917. 

The part of Cl. 10 of the wajib-ul-arz 
on which the defendants base their claim 
to free grazing with the other inhabi- 
tants of the village runs as follows : 

Agriculturists will be permitted to exercise, 
free of ch^^ge or hindraacc. their rights of graz* 
iug agricultural cattle on the waste .... The 
term ‘agriculturist’ comprises all who make a 
living from a direct connexion with agriculture, 
and m it are included not only tenants but also" 
agricultural labourers. 

The defendants are not tenants and 
will hardly call themselves agricultural 
iai)Ourer5, but, however wide the term 
agriculturist may be, it can only cover 
agriculturists of the mahal to which the 
wajib-ul-arz relates, and therefore can- 
not cover the defendants. 

Both appeals will be dismissed and the 
defendants will be ordered to pay the 
whole of the plaintiff’s costs in all three 
Courts. The learned Judge of the lower 
appellate Court avoided the common 
mistake of allowing his reader to fix the 

pleaders fee at some ridiculous and 
inadequate amount, bat. in fixing it him- 
self at ten rupees for both appeals he 
omitted to notice that that mistake had 
been made in the first Court, where the 
pleader’s fee allowed was two rupees. 
The pleaders fee in this Court will 
ha thirty rupees, and the whole of 
it will ha shown as costs in the appeal 
by all four defendants. 

Appeals dismissed. 
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Hablipax, a. J. C. 

Sadhasheo 'Rao — Plaintiff — Appellant _ 

v. 

Manboth and anothet — Defendants — 
Respondents. 

Second Appeal No. 163 of 1926, Deci- 
ded on 27th January 1927, from the 
Decree of the Dist. J.. Raipur, D/- 9th 
December 1925, in Civil Appeal No. 45 
of 1925. 

Registration Act, S. ^1— 'Sale-deed compulsorily 
registrable — Release of ^attachment between ez* 
ecutton and registration does not invalidate sale — 
Civil P. C.. S C4. 

A sale-deed of certain immovable property 
worth more than Rs. 100 was executed on the 
4th of December 1912. The property was then 
under attachment. It was released from that 
attachment on the 10th of December. The 
sale-deed was registered on the 13th of Pebtuarv 
1913. 

Held : that the transfer was made on the date 
of registration because if the deed had not been 
registered there would have been no transfer at 
all. That for certain purposes, or. even for ail 
purposes, it took effect as from the date of 
execution has nothing to do with the date on 
which it was made. (P 289 C 2] 

R. R. Jayiuant — for Appellant:. 

B. K. Bose and P. N. Rudra — for Res- 
pondents. 

Judgment. — The learned District 
Judge has based his dismissal of the suit 
on a decision of one point of law only, 
which is discussed in a judgment of some 
length. The decision seems correct, but 
the suit could have been dismissed on 
several other grounds, which required 
much less argument than that matter 

ever really required, which is much lass 
than it got. 

The matter is this ; A sale-deed of 
certain immovable property was ex- 
cuted on the 4th December 1912. 
The property was then under attachment 
and in the hands of the Collector for sale 
It was released from that attachment on 
the 10th December. The sale-deed 
was registered on the 13th February 
1913. It is clear that the transfer was 
made on the date of registration, because 
if the deed had not been registered there 
would have been no transfer at all. 
Tbat‘for certain purposes, or even for 
all purposes, it took effect as from the 
date of execution has nothing to do with 
the date on which it was made. 

But the suit could have bean dismissed 
on two matters of fact, of which the 
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decision was fairly obvious though none 
was given. One fact is that the Gollec* 
tor did give permission in writing for 
the sale to be naade. The evidence here 
is the same as that in the closely con- 
nected case brought by the same plaintiff 
against Anjor Singh (O. S. No. 135 of 
1923), and the discussion of it in the 
appellate judgment of this Court (3. A. 
No. 423 of 1924) need not be repeated. 

The other fact is that the whole of 
the consideration of the two transfers, 
Rs. 9,000, is proved to have been taken 
and used for the satisfaction of debts 
antecedently due by the plaintiff's father 
who made the transfers. The amount 
paid to Hirderam in satisfaction of the 
decree under which the village had 
been attached was Rs. 5648-12-0, and a 
further sum as interest. A mortgage 
held by one Bisram was also satisfied by 
the payment of Rs. 3373-4-0. That gives 
a total of Rs. 9,022, even without the 
sum paid as interest to Hirderam and 
the costs of the two conveyances. 

But even this matter of antecedent 
debt is as far outside the case as the un- 
necessary aspersions cast on his dead 
father by the plaintiff, because the pro- 
perty conveyed was not the ancestral 
property in his father’s bands ; it is 
shown in this Court's judgment in Anjor 
Singh's case (3. A. No. 423 of 1924) to 
have been inherited by him from his 
maternal grandfather. 

The appeal will be dismissed, and the 
appellant must pay the whole of the 
costs of both parties in all three Courts. 
The pleader’s fee in this Court for each 
respondent will bo a hundred rupees. 

D.D. Appeal dismissed. 
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Kinkhede, A. J. C. 

Qulam Jafar and another — Plaintiffs 
— Appellants. 

v. 

Ramdhan and another — Defendants— 
Rsspoodents. 

First Appeal No. 48-B of 1926, De' 
cided on 27bh April 1927, from the De- 
cree of the 2nd Addl. Dist. J., Akola. 
D/- 3l8t March 1926, in Civil Suit No. 2 
of 1924. 


(a) Guardian and Wards — Guardian, en- 
titled to a share, transferring whole property 
on minor's behalf only — Ris share does not pass 
— Evidence Act, S. 115. 

Where a Mahomedan widow who bad one- 
eighth share, alienated property on behalf of her 
minor children but it did not appear either 
from the recitals or from evidence on record 
that she intended or contracted to transfer pro- 
perty, or any portion thereof in her own indivi- 
dual right Held : the alienation was not valid 
the estent of her share. [P 292, C 1] 

(fc) Contract Act, S. 65-~Contract on behalf of 
minor by a person disqualified by personal 
law to represent the minor, is void — Minor need 
not refund the consideration. 

Where a minor’s property is alienated by a 
person who is himself competent to contract, 
but who is disqualified from acting on behalf 
of a minor under the law applicable to the 
minor, the property remains wholly unaSeoted 
by the alienation or by the oontraot entered 
into by such unauthorized person and the minor 
owner can ignore it as an absolute nullity, and 
consequently no liability to refund considera- 
tion can or ought to attach to, or be imposed 
upon, the minor, as a condition precedent to his 
recovering back his property from a person who 
is in possession without title : 30 Cal. 539 ; 

38 Mad. 1071 ; 44 Bom. 175 ; A. I. Ji. 1921 Bom. 
147, Considered : 16 All, 373, not Foil, 

[P 293, G 1] 

(c) Mahomedan Law — Be facto guardian. 

The transaction by a fazuli is incapable of 
ratification by the owner on attaining majo- 
rity ; A. I. R. 1918 P. C. 11, FoU.- [P 293, 0 2] 

A. Razak Khan — for Appellants. 

A. V. Khare — for Respondent 1. 

Judgment. — This decision will dis- 
pose of the present appeal as also oross- 
objectious preferred and first appeal 
No. 39-B of 1926 filed on behalf of 
Defendant 8. These appeals arise out 
of a suit instituted by the appellants in 
first appeal No. 48'B of 1926 under 
the following circumstances. The story 
of the original plaintiffs, who were 
brother and sister, was that the transac- 
tion by means of rajinama and kabuliyat 
dated 4th February 1901, whereby the 
field in suit was acquired in the name of 
their father Gulam Ahmed, was really 
the acquisition of their grandmother 
Mb. Jabaudi ; that she died iD‘1906 leaving 
behind three sons Gulam Ahmed, Gulam 
Abbas and Gulam Kasim, who inherited 
one-third each. That the two uncles 
Gulam Abbas and Gulam Kasim relinqui- 
shed their respective shares orally and 
by writing respectively in July 1912 in 
favour of plaintiff Gulam Jafar. Bx“ 
bib P‘2 dated 9th July 1912 is the deed 
of relinquishment executed by Gulam 
Kasim. Plaintiffs thus claimed their 
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fathers OQO'third share by laheritance 
and their uncles’ two-thirds by virtue of 
the aforesaid relinquishment. The plain- 
tiffs’ mother Mt. Rahmat Bi had before her 
death sold away the land in dispute to 
one Bashiruddin in May 1913. The 
plaintiffs question the binding character 
of the sale on the ground of want of 
benefit to them as minors and also on the 
ground that their mother wa? under 
Mahomedan Law disqualified from 
selling their property as she was not 
their legal guardian. 

Defendants 1 and 2 are transferees 
from Bashiruddin and hence impleaded 
as parties. The claim was originally 
one for possession of land and for re- 
covery of Rs. 15,000 as mesne profits. 
The trial Oourt decreed the claim for 
joint possession to the extent of five-eighth 
share subject to payment of Rs. 486-2-0 
to defendant 1 and dismissed the 
rest of the claim. After the hearing of 
this suit was concluded, original plain- 
tiff 2 Mt. Aminabi died and the judg- 
ment was delivered nunc pro tunc on 
3lsb March 1926. Against the decision 
defendants 1 and 2 preferred first ap- 
peal No. 39-B of 1926 on 13th July 1920 
and impleaded Gulam Jafar and Aminabi 
(though she was dead) as the respon- 
dents. The original plaintiff and the 
husband of Aminabi as her legal repre- 
sentative instituted their first appeal 
No. -IB-B of 1926 on 24th July 1920. 

At the hearing it wai found out that 
first appeal No. 39-B of 1926 was in- 
competent so far as Aminabi was con- 
cerned, as there could bo no appeal 
against a dead psrson, and consequently 
no substitution of a legal representative. 
The defendant-appellants, therefore* 
wore permitted to press their appeal so 
far as Gulam Jafar was concerned and 
to prefer a oross-objeebion In first ap- 
peal No 48-Bofi926 as against Amin- 
abi’s legal representative. The plaintiffs 
seek to get rid of tlie obligation to pay 
Rs. 436-2-0 and recover the thrao-eic*hth 
share which comprises the one-third share 
of Gulam Abbas orally relinquished and 
one-twonby-fourbh sliare which Rah- 
mabbi inherited from her husband Gulam 
Ahmed and asked for a decree of Rs. 5 000 
on account of mesne profits. The object 
of the defendants’ appeal and cross-ob- 
jections IS to have the claim dismissed 
in toto. 

According to the defence Gulam 


Ahmed was the real owner of the pro- 
perty in suit. He was not a benamidar 
for his mother Mb. Jebanbi as alleged 
by the plaintiffs. The first Court framed 
an issue on the point and found it ia 
plaintiffs favour. The correctness of 
this finding is challenged by the defen- 
dants, but I am not prepared bo differ 
from the lower Court on this point, 
especially as the said finding is fully 
supported by a recital in Bashiruddin’s 
own sale-deed that Gulam Abbas and 
Gulam Kasim owned a one-third share 
each in the land in suit. This admission 
of the rights of Gulam Abbas and Gulam 
Kasim is a very strong piece of evidence 
consistent with the theory of the plaint- 
iffs father being the benamidar for his 
mother Mt. Jebanbi. There is also a 
^cital in the 'said sale-deed (Ex. 
D*15) thafc the two undos had roliu* 
quished their shares in favour of their 
nephew. Gulam Jafar, and that Gulam 
Jafar was, therefore, the sole owner of 
the property conveyed. The present de- 
fendants being successors-in-inberest of 
Bashiruddin are bound by the recitals 
and It would he for them to disprove 
their correctness. The evidence on re- 
cord is hardly sufficient to disprove the 
recitals. I, therefore, confirm the first 
Court’s decision that Gulam Ahmed 

was a benamidar for his mother Mt. 
Jebanbi. 


LOUDU zuo rolinquisU- 
merit in writing by Gulam Kasim duly 
proved^ It IS evidenced by a registered 
deed, Ex. P-2. It, however, held that the 
oral relinquishment by Gulam Abbas is 
not proved and refused to draw the ne- 
cessary inference from the recital in Ex. 
D-lo, that he did so relinquish his in- 
tei-ost in favour of his nephew Gulam 
Jafai^ I do not think this decision of 

Che Oourt below is correct. Tho Jud^a 

seems to have failed to notice that be- 
sides tho rocital about relinquishment 
there IS a distinct assertion in the sale- 
deed that Gulam Abbas lias attested the 
sale-deed in token of such relinquishment. 

This was a very good piece of evidence 
to support the oral release by Gulam 
Abbas. Differing from the first Court I 
come to the conclusion that Gulam 
Abbas had orally relinquished his inter- 
est in favour of Gulam Jafar. Bv virtue 

^’ecoma.s oti- 

tibled to recover his uncle Gulam Abbas's 
one-third share in the property. unTess 
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6be same was legally conveyed by bis 
mother Mt.Babmat Bi to Bashiruddin. and 
by the latter to defendants 1 and 2. 

The lower Court has not decreed the 
recovery of Mb. Bahmat Bi’s share to the 
plaintiffs. The appellants ask for a 
decree for the same in appeal on the 
ground that Mt. Bahmat Bi never pur- 
ported to sell the property or any portion 
thereof as her own, and consequently her 
own interest therein could not and did 
nob pass under the sale-deed and, there- 
fore, devolved on the plaintiffs at her 
death. Exhibit D15, which is a copy 
of sale-deed dated 13th July 1912 clearly 
shows that Mt. Bahmat Bi was a party 
to the document in her so-called capa- 
city of the guardian of her minor son 
and purported to be executed only in 
that capacity. It does not appear either 
from the recitals or from evidence on 
record that she intended or contracted 
to transfer property in suit, or any por- 
tion thereof in her own individual right. 
The lower Court was, therefore, not 
justitied in making the assumption it did, 
that Mt. Bahmat Bi was competent to 
sell her one*bwontyfourth share, and 
plainbiils had no right to question it, and 
that the sale of that part of the field was, 
therefore, valid. There is absolutely no 
material bo support this finding of the 
lower Court and it mtisb bo held that the 
interest of Mt. Bahmat Bi as heir to her 
husband was not sold, and consequently 
her interest devolved on her personal heir. 
Differing from the lower Court, I there- 
fore hold that the appeal must succeed 
as regards Mt. Bahmat Bi’s share. 

The appellants dispute their liability 
to refund Rs. 486-2-0 to the defendants 
as a condition precedent to their obtain- 
ing possession of the property in suit. 
The validity of this direction to pay is 
challenged by plaintiff 1, principally on 
the ground that the sale is by a mother 
who, under Mahommodan Law is nob the 
legal guardian of hor minor son and, 
therefore, nob duly authorized to alien- 
ate his property. In short, it is argued 
that if a void transaction is entered into, 
and consideration is paid thereunder to a 
{person not entitled to receive it on be 
half of the minor, not only is the tran- 
saction void ab initio bub there is nob 
even the liability on the minor owner of 
the property to refund what may have 
been received in his name by his so* 
called gxiardian. It is pointed out that 
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the lower Court failed to properly appre- 
ciate the distinction between the liabi- 
lity of a person, who is sui juris and 
another who is a minor and who acted 
for himself and a third who purports to 
act on behalf of a minor but without 
lawful authority, to refund the considera- 
tion received by him, as a condition 
precedent to the recovery, by any one' 
of them, of property sold by him, or in 
bis name by somebody else purporting 
to act for him. Reliance is- placed on 
Mohori Bihee v. Bharmodas Gkose (1) in 
support of this contention. There a 
contract was made by a person who by 
reason of infancy was incompetent to 
contract, and it was held that the money- 
lender who advanced money to a minor 
on the security of the mortgage was not 
entitled to repayment of the money on a 
decree being made declaring the mort- 
gage invalid. It was also held that 
Ss. 64 and 65, Contract Act were inap- 
plicable bo a case where there was 
not, and could not have been, any con- 
tract at all. The case of Vaikuntramd 
Pillai V. Authimoolam Chetliar (2) was 
a case where a minor had received con- 
sideration under a mortgage executed by 
him during his minority, and it was held 
that, in the absence of any misrepresen- 
tation or fraud as to bis age, he was not 
liable to a refund of the money received. 
That case has no application here. Simi- 
larly the case of Giiruskidaswami 
Parwara (3) was a case of a minor suing 
to obtain a declaration that the sale-deed 
passed by her was not valid on the 
ground of her minority at the date of the 
sale ; it was held that the alienee had no 
equ,ity in his favour which would compel 
the plaintiff to restore the consideration 
money. In Motilal Marisukhram v. 
Maneklal Dayahhai (4) the Court dec* 
lined to compel the defendant who was a 
minor either to restore the goods or to give 
its price on the ground that S. 65, Contract 
Act, starts on the basis of there beiPg an 
agreement or contract between competent 
parties, aud had no application to a case 
where there never was, and never could 
have been any contract. 


(1) fl903] 30 Gal. 539=30 I. A. 114=7 0. W. 
N. 441=8 Sar. 374 (P. G.). 

(2) [1915] 38 Mad. 1071=23 1. C. 799=26 M. 
Xi. J, C12» 

(3) [1920] 44 Bom. 175=55 I, C. 271=32 
Bom, L. R. 49. 

(4) A. I. R. 1921 BotD. 147=45 Bom. 225. 


Gulam Jafar V. Ramdhan (Kinkhede, A. J. 0.) 
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It will thus ba seen that all the cases if it was not made for a valid cause, 


relied on by the appellants being cases in 
which one of the parties to the transac- 
tion was himself a minor, no refund of 
consideration was ordered to be made by 
him, and the question, therefore, still 
remains whether the liability to refund 
consideration received by a person who is 
himself competent to contract, but who 
is disqualified from acting on behalf of 
a minor under the law applicable to the 
minor, can be said to attach to the minor 
who on attaining majority seeks to set 
aside the transaction on the ground that 
the alienation/ is wholly unauthorised. 
I think that in such a case the property 
remains wholly unaffected by the aliena- 
tion or by the contract entered into by 
such unauthorieed person and the minor 
owner can ignore it as an absolute 
nullity, and. consequently no liability 
to,i*efund consideration can or ought to 
attach to, or be imposed upon, the minor 
as a condition precedent to his recovering 
back his property from a person who is 
in possession without title. No doubt 
in Nizam-ud-din Shah v. Audi Prasad 
(5), there occurs an expression of opinion 
which, with due deference, I think is an 
obiter : it is to the effect that ; 

If the minor were to bring a suit to set aside 
the lease, we could, no doubt, in such a suit 
decline to grant him relief until he bad made 
compensation to the mortgagee to the extent to 
which the minor or bis i property bad beoofittod 
by the money advanced on the security of the 
mortgage. The position is altered when the 
minor is a defendant and not a plaiutifl. 

There the mortgagee sued the minor 
for rent on the basis, of a lease which 
the minor owner’s undo had taken of the 
very property mortgaged by him on 
behalf of the minor, so that to enforce 
the lease was to practically enforce the 
mortgage against the minor and really 
no question of enforcing the equities had 
at all arisen there. In Uyderman Kutti 
v. Syed Ali (6), Abdnr Kahim and 
Ayling, .T.T., of the Madras High Court 
also made more or less similar observa- 
tions at pages .'518-19. Referring to the 
general principles of Mahomedan Law, 
deduced from the texts of Mahomedan 
Law. they observed at pages 523-21 as 
follows : 

We may also point out hero that according to 
the general principles of Mohanaadan law, sale 
of a minor’s property by an auauthorised guard- 

(5) [1896] 18 All. 373=1896 A.W.N.^i9^ 

(G) [1912] 37 Mad. 614=23 M.L.J. 244=15 I.C 
676=1912 M.W.N. 869. 


1 . e., for necessity or in circumstances which 
would make the transaction purely advantageous 
to the minor, would strictly speaking be neither 
void nor voidable in the ordinary sense of the 
terms. Au alienation of the minor’s property 
without any justifying cause is regarded as 
Manquf or dependant, that is to say, its validity 
will depend upon the minor accepting the trans* 
action on attaining majority. It cannot be said 
to be operative until it is avoided nor oan it bo 
said to be invalid unless and until it is ratified. 
It is a transaction in a state of suspense, its 
validity or invalidity is only determined by the 
minor adopting or not adopting it after he has 
attained majority though the effect of bis deci- 
sion will relate back to the date of inception of 
the transaction. If he accedes to adopt the 
transaction is becomes valid from the inception; 
otherwiss it will be treated as void and of no 
effect from the verv commencement. 

9 '• m m 

The l.aw as regards the effect of dealings with 
a minor’s property by a de facto guardian wther- 
wise than in a case of absolute uececsity or clear 
advantage to the minor is but a corrotlary of 
the general rule relating tu sales by a person 
professing to deal witn another’s property, but 
without having legal authority so to do. i, e., 
by a Fuswlt as he is technically called; such 
sales generally are treated as Manquf or depeu- 
dent. 

Bub their Lordships of the Privy 
Council while commenting on these 
observations, in a subsequent case topoi- 
bed in Imamhandi v. Mutsaddt (7), have 
held that all dealings by an unauthorized 
person are absolutely void as the follow- 
ing important remarks at page 001 clearly 
indicate : 

In their T.ordships' opinion, the H.inafi doc- 
trino relating to a sale by au auauthorised 
person remaining dependent on the simctiou of 
the owner refers to a case where such uwuer is 
3ui juris, possessed of the capacity to give the 
uocess.ary sanction and to make the transaction 
operative. They do not find any reference in 
these doctrines relating tc fazuli sales .so far as 
they appear in the Iledaya or the Patawal 
Alamgiri, to dealings with the property of 
minors by persons who happen to have charge of 
the infants and their property in other words, 
the ‘de facto guardians.’ 

Tho Hanafi doctrine about fazuli sala 5 appear 
cle.arly to bo based on the analogy of an agent 
who acts in a particular matter vithout autho- 
rity, but whoso act is subsequently adopted or 
ratified by tho principal which has tho effect 
of validating it from its iuception. The idea of 
agency in relation to an infant is as foreign, 
their Lordships conceive, to Mihomedan Law 
as to every other .sy.steui. 

It, tlierofore, follows that tho trans- 
action by a fazuli is incapable of ratifica- 
tion by the osvnor on attaining majority. 
As the transaction does not amount to a 
contract or to a transfer, and creates no 
rights in t he so called transferee, it creates 

17) A. 1. W. 1918 P.C. H=45 Cal.lT^i’sTX 

73(P.C.). t.A. 



294 Nagpur Balaji Kashinath V. Anandrao (Findlay, J. 0.) 1927 


no corresponding equities or liabilities 
on the part of minor owner to refund 
what bis unauthorized guardian may have 
received by way of consideration in his 
name. The result, therefore, is that the 
minor owner is legally competent to 
recover back his property from the person 
possessing it without title, without any 
payment. The direction of the lower 
Court for payment is, therefore, incompe- 
tent and must beset aside. I, therefore, 
hold that the plaintiffs can claim back 
this property without being called upon 
to refund anything to the defendant- 
appellant-. 

It follows that since plaintiffs are 
entitled to eject the defendants as tres- 
passers, they can recover mesne profits 
also from them. The direction to set off 
interest against profits is out of place. 
The eatent of mesne profits must be 
ascertained in the Court below but the 
total relief to be granted under this bead 
cannot exceed the amount at which it is 
valued in appeal namely Rs. 5000. 

The above decision disposes of also the 
points raised in the cross-appeal and 
objection. Plaintiffs’ appeal is allowed 
with costs, whereas the defendant No. I's 
appeal and cross-objection are disallowed 
with costs. 

R K. Plaintiff's Appeal allowed. 

Defendants' appeal dismissed. 
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Findlay, J. C. 

Balaji Kashinath — Judgment-debtor 

— Applicant. 

V. 

R. B. Anandrao — Decree-holder — Non- 
Applicant. 

Civil Revision No. 35 of 1927, Decided 
on 21st March 1927, from the order of 
the Addl. Dist. J., Nagpur D/- 26th 
November 1924, in Civil Suit No. 14 of 
1915. 

Civil F, C.. 0. *21, R. 95 — Decree-holder, auc- 
tion purchaser — Application under the rule 
is governed by Art. 182, Litnilation Act— Civil 
P. C., S. il— Limitation Act, Art. 182. 

An order oi\ an application under O. 21, R. 95, 
by an .-iuction-purchaaer who is also decreo* 
holder, is an order undet S. 47, Civil P. O. Tho 
application is governed by tho limitation laid 
down in Art. 182 and not by Art. 180. 

[P 298 O 1] 


Where . the auction-purchaser is the decree- 
holder himsell and he presents an application 
or possession, he ocenpiss therein, in reality, 
a dual position. He is, from one point of view 
the auction-purchaser applying to be put in 
possession of his property, while from another 
point of view he is the decree-holder claiming 
to have his decree fully satisfied by having, so 
to speak, the proceeds of the decree made over 
to him : A. 1. R. 1926 Cal. 798 {P. B.) ; 41 
All. 479 ; 35 Bom. 452 ; 28 Mad. 87 and 31 Cal. 
737, Poll. [P 295 O 11 

S. R. MangruXkai — for Applicaub. 

M. R. Indarkai — for Non-Applicant. 

Order . — In this ca 80 the non-appli- 
cant was the decree-holder and, at the 
Court sale held on 10th &4arch 1922, he 
became the auction-purchaser of the pro- 
perty. The first application for posses- 
sion was filed on 25th October 1922, but 
eventually this application was with- 
drawn on 20th March 1924. The present 
application for recovery of possession wae 
filed on 19bh September 1925, and the 
present applicant’s contention is that the 
second application for possession was 
barred inasmuch as it 'was made more 
than three years from the confirmation 
of sale : vide Art. 180 of the Schedule 
to the Limitation Aot. Reliance in this 
connexion has been placed on the deci- 
sions contained in Sultan Sahib Mara~ 
kayar v. Chidambaram Chettiar (l), Sasi 
Bhusan Mookerjee v. Radha Nath Bose 
(2), Bhagwati v. Banwari Lai (3), and 
Kamal Nain Singh v. Kesho Prasad 
Singh (4). 

The question whether such an appli- 
cation is to be regarded as a step in exe- 
cution of tho decree, or as an appHoation 
of the kind contemplated in Art. 180 
referred to above, has been the subject 
of much judicial interpretation and it is 
noticeable that, even in the Full Bench 
case of tho Allahabad High Court quoted 
above, the learned Chief Justice and one 
Justice dissented from the view taken by 
tbeir brothers. 

For my own pait,^ I prefer to follow 
the view taken in Bahu Ram v. Piari 
Lai (5), Sandhu Taragnar v. Hussain 
Sahib (6), Sadashiv v. Narayan Vithal 

(1) [1909] 32 Mad. 136=1 I. C. 998=19 M. 
L. J. 224. 

(2) i;i914] 19 0. W. N. 835=25 I. 0. 267=20 
C. L. J. 433. 

(3) [1909] 31 All. 82=1 I. 0. 416=6 A. L. J. 
71 (P. B.). 

(4> A. I. R. 1922 Patna 310=1 Pat. 701. 

(5) [1919] 41 All. 479=50 I. C. 143=17 A. 
li. J. 496. 

(6) [1904] 28 Mad. 87=14 M. L. J. 474. 
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Mawal (7), and Itam Narain Sahoo v. 
Bandi Pershad (8). If we go down to 
first principles, is it impossible to bold, 
in the circumstances of the present case, 
that on the day of the confirmation of 
tha sale the decree was then satisfied 
once and for all ? I am of opinion that 
a decree cannot be said to be satisfied 
until the decree*holder has applied to 
the Court to be paid the purchase price 
and has been paid it. In the present 
instance he applied to the Court to be 
put in possession of that which repre* 
sents the money in question, viz. the 
bouse itself. In a sense it seems to me 
that the auotion*purchaser being the 
decree-holder himself, who presented an 
application for possession like the one we 
are concerned with, occupies therein in 
reality a dual position. He is from one 
point of view the auction-purchaser 
applying to be put 'in possession of his 
property, while from another point of 
view he is the decree-holder claiming to 
have his decree fully satisfied by having, 
so to speak, the proceeds of the decree 
made over to him. Even, therefore, from 
this point of view there can be no ques- 
tion * but that such an application as 
we are concerned with would, in the 
circumstances, be governed by the limi- 
tation laid down in Art. 182, of the Sche- 
dule to the Limitation Act. I, therefore, 
in this matter prefer to follow the view 
taken by the Allahabad High Court 
Bench in Babu Ram v. Piari Lai (5), 
quoted above, as well as in Sadashiv v. 
Narayan Vithal (7). 

The point at issue has recently been 
considered most exhaustively by a Full 
Bench of five Judges of the Calcutta 
High Court in Kailash Chandra Tarap- 
dar V. Gopal Chandra Poddar (9). The 
rnajority of the Judges, with only a 
siugle dissentient, were of opinion that 
an order on an-applioation under O. 21, 
R. 95, Civil P. C., by an auction-pur- 
chaser who is also decree-holder, is an 
order under S. 47, Civil P.G. The reason- 
ing of the majority of the Judge? is in- 
my opinion conclusive on the point : the 
execution sale was no doubt confirmed, 
but the sale cannot be said to bo com- 
plete until possession is conferred upon 
the decree-holder who was auction- 

(7) [19113 35 Bom. 452=11 I. c! 987=13 
Bozd* L. R. 661* 

(8) [1904] 31 Cal. 737. 

(9) A. I. R. 1926 Cal. 793=53 Cal. 781 (F.B.), 
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purchaser in this case. It is noticeable 
that Cuming, J., the dissenting Judge, 
rested his view on two considerations : 
(1) that the auction-purchaser, even 
although decree-holder, is not a party 
to the suit ; and (2), that an application 
under O. 21, R. 95, is not a matter re- 
lating to the execution, discharge or 
satisfaction of the decree. With all defer- 
ence I am unable to understand why 
the decree-holder ceases to be a party 
to the suit merely because the sale has 
been confirmed and it would be, in my 
opinion, anomalous to refuse to recog- 
nize his real position solely because he 
has himself purchased property sold in 
execution of his decree. On the second 
point I am unable to see any good 
grounds for boldiog that a decision in 
proceedings relating to delivery of pos- 
session is not a question relating to the 
satisfaction of the decree. 

I am, therefore, of opinion that the 
order of the Additional District Judge, 
dated 26th November 1926, is correct and 
I dismiss the present application for 
revision. Applicant must bear the non- 
applicant’s costs. Costs iu the lower 
Court as already ordered. I fix Rs. 40 
as pleader’s fees. 

R-K, Application dismissed. 


A. I. R. 1927 Nagpur 295 

Hallipax, A. J. C. 

Seth Misrilal — Plaintiff — Appellant. 

V. 

Bhimrao and anothei — Defendants — 
Respondents. 

Second Appeal No. 300 of 1926, Deci- 
ded on 22nd March 1927, from the decree 
of the Dist. J., Hoshangabad, D/- 11th 
March 1926, in Civil Appeal No. 185 of 
1925. 

(a) Transfer of Property Act, S. 52~Lease of 
mortgaged property pending suit on mortgage if 
not affecting mortgagee’s right under decree is 
not affected. 

Where during the pendency of a suit on mort- 
gage of the proprietary right in a field a lease of 
the land was granted in good faith, and with no 
intention of affecting the rights the mortgagees 
would acquire if they obtained a final decree for 
foreclosure : 

Held ; that as the lease did not affaot the 
mortgagee’s right S. 52 did not affect the ques- 
tion. [p 290 Q 
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(6) Transfer of Property Act, S. 58 — Lease 
of^ mortgaged property pending stut, if granted 
with intention to deprive mortgagee of pToper‘ 
ly, would be voidable. 

If a lease has beea granted of the mortgaged 
proparty with the iataatioo of depriving the 
mortgagee of a part of the property he was to get, 
it would be liable to be set aside under S. 53. 

[P 296 C 2] 

N. G. Bose — for Appellant. 

V. Bose — for Respondents. 

Judgment. — It was admitted by both 
sides that the lease of the land in dis* 
pute was granted in good faith, and with 
no intention of affecting the rights, the 
mortgagees would acquire if they obtain- 
ed a final decree for foreclosure. This is 
more apparent from the fact that the 
preliminary decree for Rs. 1,400 and 
Rs. 447-14-0 as costs, was not obtained 
on the mortgage for Rs. 3,300 only. That 
and a previous mortgage for Rs. 1,300 
were amalgamated on the 23idof July 
1901 in a fresh mortgage for Rs. 5,400 
payable with interest in nine equal 
annual instalments of Rs. 600 and a 
tenth of Rs. 900, of which the first eight 
were duly paid. That adds to the cer- 
tainty that in November 1917, when the 
lease was granted the mortgagors had by 
no means lost hope of redeeming the 
property. 

But it is no longer contended that 
the lease is of such a nature that it 
would not have been granted if the 
lessor had known or expected that he 
was to continue indefinitely to bo owner 
of the property. It is now pleaded 
that S. 52, Transfer of Property Act, 
forbids any lease of mortgaged property 
during the pendency of a suit on the 
[mortgage, except under the authority of 
the Court. If that wore the law it 
would create an impossible situation, 
ithough that would bo no reason for re- 
Ifusin^to follow it. Bub it is not. What 
was mortgaged was the propriotafcy right 
only in the field in dispute, and that the 
plaintiff has gob. Ilis rights under the 
decree have therefore nob been affected. 

The right to have a lease of this kind 
set aside arises out of fraud in granting 
it and is stated in S. 53, Transfer of 
Property Act ; S. 52 of the Act has noth- 
ing to do with it. If a mao contracted 
to sell Ins village, and, between the 
contract and the sale, leased out all his 
khudkasht land to bis relations for in- 
adoqxiate consideration, the buyer could 
get the leases set aside. It is tlie same 


right that the mortgagee would havo 
here if the lease had been granted with 
the idea that foreclosure was inevitable 
and with the intention of depriving him 
of a part of the property he was to get. 
That, however, is not because the mort- 
gage suit was pending at the time, for if 
it were, the buyer in the other case 
would not have the right. 

The appeal will be dismissed and the 
appellant must pay all the costs of both 
parties in all three Courts. 

D.D. Appeal dismissed. 
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Maonair, A. J. C. 

Ramchandra — Plaintiff — Appellant. 

v. 

Rupchand and others — Defendants — 
Respondents. j 

S. A. No. 405-B of 1925, Decided 
on 12fch April 1927, fi'om the decree 
of the 1st Addl. Dist. J., Akola, D/- 6th 
October 1925, in Civil Appeal No. 118 
of 1925. 

(a) Berar Land Revenxie Code, 1396, S. 211 
— Allahabad rxtlings have no application to the 
Code. 

Tho decisioQS of the Allahabad High Couct 
have little bearing on the interpretation of the 
provisions of the Berar Land Revenue Code, as 
there is no provision in the Code corresponding 
to S. 20, Agra Pre-emption Act. [P 297, 0 IJ 

(b) Berar Land Revenue Code, S. 211 — Vendee 
becoming a sharer before suit — The right of 
pre-emption is not lost. 

A co-occupant has a subsisting tight of pre- 
emption even if the stranger purohaset becomes 
a co-sharer in the property before the date of 
suit. There is nothing in the Code which 
indicates that tho plaintiff loses his right 
when tho vendee subsequently becomes co- 
ocoupant. [P 298, 0 1] 

Atmaram Bhagwant and S. A. Qhad~ 
(lay — for Appellant. 

M. B. Niyogi — for Rospondanfcs. 

Judgment. — The plaintiff Ramohand 
brought a suit for pre-emption with 
regard to one acre out of Survey No* 
iO pot hissa 1, of mauza Chaware. 
Dauiat, defendant 3, had sold this oue 
acre to the other defendants. The 9oi6 
was brought under the provisions of 
S. 211, Berar Land Revenue Code, 1896. 

Three defences wore put forward. 
Tho first was that plaintiff had beet^ 
offered the field and he declined to buy. 
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The next! refers 6o the market price. 

• The third was that the defeodants had 
■become oo'OccnpaDts before the suit was 
hied. Thera are hodiugs of fact io 
favour of the plaintiff with regard to the 
hrst two defences, and these findings 
were not attacked before me. 

The facts found with regard to the 
third defence are as follows : A decree 
was obtained against Mt. Bani, the 
widow of Balkishen a oo'sharer in field 
No. I-O pot hissa 1. On this decree the 
ehare could have been validly attached 
And sold, but before execution, Mt. Bani re* 
•married and lost her rights in this share. 
In the execution proceedings. Mt. Bani 
was impleaded as legal representative. 
The share was sold and was purchased 
by the defendants. At the date of the 
-suit then the defendants had a title to 
-a share in the field, but this title was 
open to attack by the legal represen- 
tatives of Balkishen. 

The first Court held that the defen- 
dants could not be considered as co- 
sharers on the date when the suit was 
filed. The lower appellate Court held 
that the plaintiff had no right to 
impeach the auction sale or to question 
the title of the auction-purchasers, and 
for this reason the defendants must be 
considered to have enjoyed the auctioned 
•share as co-occupants of the property when 
the present suit was filed. The lower ap- 
pellate Court held that the plaintiff 
had to prove that a right of pre-emp- 
tion exists not only at the date of the 
sale, but also at the time when the 
pre-emptive suit was filed. As the de- 
fendants were co-occupants, at the lat- 
ter date, the suit was dismissed. The 
plaintiff appeals. 

On ground 5, it is urged that the 
plaintiff s suit is based on the specific 
provisions contained in Chap. 18, 
Berar Band Revenue Code and that 
according to these provisions, the plain- 
tiff still retains his right of pre-emption 
even if the defendants become co-occu- 
pants before he files the suit. I con- 
sider that the appellant’s pleader is 
correct in saying that the decisions of 
the Allahabad High Court have little 
bearing on the interpretation of the 
provisions of the Berar Land Revenue 
Code. The Allahabad High Court was 
really concerned to discover what the 
custom regarding pre-emption was. 
The provisions in the wajib-ul-arz of 


a village will seldom be exhaustive or 
provide for exceptional cases. The 
learned Judges of the Allahabad High 
Court were clearly at liberty to come 
to the conclusion that it would not in 
reality be in accordance with this 
custom to allow a co-sharer to obtain 
a decree for pre-emption unless at the 
date of the decree he was still a co- 
sharer and the original vendors were 
still strangers : as I shall point out the 
conclusion to which they did come is 
not so. general as this. I undarstand 
that Drake- Brockman, J. C., took the 
view I have taken in Mt. Raijai v. 
Irbhan (l). On page 140 he states that 
the principle on which certain Allaha- 
bad decisions proceed is applicable to 
cases under the Berar Code. But he 
concedes the correctness of Mr. Stanyon’s 
proposition that the Code should be 
treated as exhaustive on the matters in 
respect of which it declares the law. 

Now, a careful consideration of the 
Allahabad rulings shows that they do 
not really support the view taken by 
the first appellate Court. In Seri Mai 
V. Hukam Singh (2), the head-note is as 
follows : 

In cases of pre-emption based upou a wajib- 
ul-aiz the right of pre-emption does not survive, 
if the land, whish is subject to pre-emption 
having been sold to a stranger, is subsequently 
resold by the stranger vendee before suit to a 
co-sharer having equal rights with those seeking 
pre-emption. 

The ratio decidendi appears clear. One 
co-sharer files a suit for pre-emption 
and another instead of filing a suit takes 
a sale-deed from the vendee. For 
practical purposes the right of pre- 
emption has been exercised. In this 
connexion S. 209 (2), Berar Land 

Revenue Code may be noted. "Where 
two or more co-occupants are equally 
entitled to the right, the matter must 
be determined by lot. When there is 
no bettor method of determining which 
of two persons shall pre-empt a plot, 
it seems proper that when one of these 
persons has been able to exorcise bis 
right without recourse to a suit, the 
other should not bo allosved to sue. 
Similarly in Bhatjwan Das v. Mohan Lai 
(3), the decision is that a purchaser 
originally a stranger, who, by a separate 


(1) [iy09] 5 N. L. R. 136=3 I. C. 923. 

(2) [1898] 20 All. 100=(1898) A. \V. N. 216. 

(3) [1003] 25 All. 421=(iy03) A. \V. N. S3. 
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transaction becomes a co'sharer, can" 
not be ousted 

by any co*sbarei not having superior pre* 
emptive rights to himself. 

Now in the present suit, it is 
admitted that the plaintiff, a brother 
o( the vendor*defendant, had tinder 
S. 209, Berar Land Revenue Code 
a prior right to pre-empt. It is thus 
clear that the ratio decidendi of the 
cases I have cited does not apply to the 
case 1 am considering. 

The provisions of the Agra Pre-emp* 
tion Act, 1922 appear to have been 
founded on the rulings of the Allahabad 
High Court, S. 19 of the Act states : 

No decree for pre'emption shall be passed in 
favour of any parson uaiess he has a subsisting 
right of pre-emption at the time of the decree, 

and S. 20 is as follows : 

No suit for pre'emption shall lie where the 
purchaser has, prior to the institution of such 
suit, transferred the property in dispute to a 
person having a right of pre-emption equal or 
superior to that of the plaiutifi, or has acquired 
iiu indefeasible interest in the mthal which if 
existing at the date of the sale of foreclosure, 
would have barred the suit. 

This clearly indicates that a plaintiff 
is considered to have a subsisting right 
of pre-emption even if the stranger pur- 
chaser has become a co-sharer ; other- 
wise S. 20 would have been unnecessary. 

I proceed to consider to what extent 
the Berar Land Revenue Code has 
declared the law which is to be applied 
to the present case. Under Ss. 205 and 
2L0 the plaintiff obtained a right of 
pre-emption when bis brother sold one 
acre to tbo other defendants who were 
not already co-oocupants in the survey 
luimljer. The code might have stated 
that this right of pre-emption would 
cease if the vendees subsequently be- 
came co-occupants in the survey num- 
ber, but it does not, although S. 210 
contains the words “ already a co- 
occupant. ’ 

I can find nothing in the code which 
indicates that the plaintiff lost his right 
when the vendees subsequently became 
G0-03cupants. 1 remark that a provi- 
sion of this nature would render it 
easy to nullify the provisions of the 
code. The vendees bought one acre. 
They might have followed 'this up by 
buying 1 10 or 1/lOOth of an acre at 
intervals. Whenever a suit for pre* 
emptioD was tiled the defendants could 
plead a subsequent purchase before the 
suit was instituted. When pre-emption 
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with regard to the subsequent purchase 
was claimed the defendants, in addition 
to reliance on legal difficulties could 
plead still another purchase. 

The Agra Pre-emption Act oontains- 
special provisions dealing with a sub' 
sequent purchase of a share by the person 
against whom pre-emption is claimed. 
It is sufficient to say that the Berar 
Land Revenue Code contains no- 
provision corresponding to S. 20, 
Agra Pre-emption Act. That Act as- 
sumes that, but for these special pro- 
visions a plaintiff would have a subsis- 
ting right to pre-emption against a 
vendee who subsequently acquires a 
share : it avoids the difficulty which 1 
have pointed out by insisting that the 
right acquired must be indefeasible,, 
that is, I understand, one in respect of 
which a suit for pre-emption could not 
be brought, 

It is unnecessary for me to decido 
whether the decision in Bhagivan Das 
v. Mohanlal (3) would apply to a suit 
under the Berar Land Revenue Code. 
That decision would not help the res- 
pondents since at the date of the suit 
the plaintiff had a superior pre-emptive 
right to the defendants. It is sufficient 
for me to say that in the absence of any 
provision in the Berar Land Revenue 
Code corresponding to S. 20, Agra 
Pre-emption Act, the plaintiff appears 
to have a right under the provisions of 
the Code to pre-empt the defendants 
even assuming that the defendants at 
the date of the suit are co-sharers with 
indefeasible inferior pre-emptive rights. 

I mention that S. 211 says that every 
co-occupant having a right of pre-emp- 
tion may bring a suit. I concede that 
the right of pre-emption must exist 
when the suit is brought, but I find no 
reason to hold that the right of pre- 
emption ceased when a stranger-vendee, 
as in this case, became a co-sharer. 
The appeal, therefore, succeeds. The 
decree of the lower appellate Court will 
be set aside and the decree of the first 
Court will be restored. Costs in all 
Courts will be borne by the defendants- 
respondents. 

R.K. Appeal allowed.^ 


Ramchandra V. Rupchand (Macnair, A. J. C.) 


1927 


Maroti Rao V. Mt. Tulsi Bai (Findlay, J. C.) Nagpur 299 


A. I. R. 1927 Nagpur 299 

Findlay, J. C. 

Maroti Rao — Plaintiff — Appellant. 

V. 

Mt. Tulsi Bai — Defendant — Respon- 
dent. 

S. A. No. 588 of 1925, Decided on 
1st April 1927, from the judgment of 
the Dist. Judge, Nagpur, D/- 19bh Decem- 
ber 1925, in Civil Appeal No. 161 of 1925. 

(а) Civil P. C., O. 1, R. 10 — Mortgage suit — 
Preliminary decree passed— Lessee of mortgagor 
before final decree need not be joined. 

Although under O. 1, R. 10, Civil P. O., 
a party may be joined at any stage of the pro- 
ceedings, and the proceedings in a mortgage suit 
necessarily last until decree absolute is passed, 
there is no necessity for the joining by the plain- 
tiff, id the mortgage suit, the lessee of the mort- 
gaged property after preliminary decree. 

[P 299, O 2] 

(б) Transfer of Property Act, S. 52— Lease. 

The doctrine of lis pendens applies to agricul- 
tural leases ; 14 N. L. R. 133. Foil. [P 299, C 2] 

V. R. Pandit and M, R. Bobde — for 
Appellant. 

K. P. Vaidya — for Respondent. 

Judgment. — The facts of this case 
are sufficiently clear from the lower 
Courts’ judgments. The question for de- 
cision is whether the patta or lease, dated 
9th November 1918, granted by the mort- 
gagor Ganpatrao in favour of the plain- 
tifl'-appellant in respect of field No. 23 
in mauza Pilladol was valid or not. 
Admittedly, a preliminary decree in the 
suit had been passed on 7th October 1916 
(of. Exb. D. 1), while the final decree for 
foreclosure v?as passed on 30th October 
1922, It was in the meantime, there- 
fore, that the lease in question (Ex. P. 14) 
was executed. Equally clearly also these 
fields with cultivating rights therein were 
included in both the decrees. It has been 
urged on behalf of the plaintiff-appel- 
lant that, under the terms of the pre- 
liminary decree, the debt was payable by 
32 instalments (yearly ones) and that 
foreclosure was only going to ensue 
when three instalments had been de- 
faulted, and it has been pointed out that 
the lease we are concerned with was 
given before the three such defaults 
could have occurred. 

There has bean some discussion in this 
Court as to whether the new number 23 
corresponds to the old number 30 or 31. 
I cannot, however, find any reason for 
disturbing the finding of the learned 


District Judge on this point and Ganpat- 
rao's own evidence as P. W. 5 practically 
establishes the fact that the old number 
was 30 and not 31. 

The main contention urged on behalf 
of the plaintiff-appellant is that ho 
should have been joined by the present 
defendant-respondent as a defendant in 
the mortgage suit, even after the pre- 
liminary decree bad been passed, as, being 
a person interested in the mortgaged 
property, he could claim a right to 
redeem. The respondent not having 
done this, it has been urged in this Court 
that the present plaintift-appellant is 
entitled to go behind the mortgage decree 
and question even the fact whether the 
field in suit was included in the said 
decree. Although under O. 1, R. 10, 
Civil P. C., a party may be joined at any 
stage of the proceedings, and the pro- 
ceedings in a mortgage suit necessarily 
last until decree absolute is passed, I do 
not think there was in the present case 
any necessity for the joining by the 
plaintiff in the mortgage suit of the pre- 
sent defendant merely because in the 
meantime he bad become a lessee of the 
mortgagor. On the contrary, if the pre- 
sent appellant had wanted to exercise 
the right of redemption, it was incum- 
bent on him to have applied therefor 
to the Court, I fully agree, therefore, 
with the learned District Judge in his 
finding that the foreclosure decrees are 
so far conclusive against the plaintiff, 
he having derived his title from the 
mortgagor after the preliminary decree 
had been passed in the case. 

It has been pointed out, however, on 
behalf of the appellant that under S. 66, 
Transfer of Property Act,^ the mort- 
gagor being the beneficial* owner of 
the property is not liable to the mort- 
gagee for permissive waste, but must not 
commit active waste so as to render the 
security insufficient. The decision of 
Batten, A. J. C., in Shri Ganesh v. 
Pandurang (1) would, no doubt, be suffi- 
cient authority for holding that the doc- 
trine of lis pendens applies to the case, 
but, apart from this, the present case is, 
in reality, a much stronger one in favour 
of the respondent than wore the deci- 
sions in Dhiraj Singh v. Dinanath (2), 
and in A^inamalai Chettiar v. Malayandi 

(1) [1918J 14 N. L. R. 133=46 I. C. 762. ~ 

(2) [1910] 6 N. L. R. 140=8 I. C. 288. 
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Api^aya Naik (3), because in the present 
case the cultivating rights in sir were 
specifically included in the mortgage 
■decree. At the same time, as I have 
already pointed out, final decree for fore- 
closure could not have been passed until 
three years had elapsed from Baisakh 
£udi 15 in the fasli year 1326, and there, 
therefore, remains the question whether 
the grant of this lease to the present 
api<ellant was an ordinary and reason- 
a.ble incident of intermittent beneficial 
•enjoyment of the property; in other 
words, was the grant of this lease a pru- 
dent transaction carried through by the 
mortgagor-malguzav in the ordinary 
course of management, or was it a tran- 
saction intended to diminish the security 
of the mortgagee? As this point has 
not been decided by the Judge of the 
lower appellate Court and as various 
matters of evidence are involved therein, 
1 remand the case under O- 41, K. 25, 
Civil P. C., to the lower appellate Court 
for the trial ot the above issue. The 
lower appellate Court should submit its 
finding together with the evidence to 
this Court by 27th October 1927. Tbore- 
a.fter, ten days will be allowed for the 
tiling of objections and the appeal will 
be finally heard on 7bh November 1927. 

R, K. Case remanded. 

7^(1906] 20 Iktad. 426=16 M, D. J. ^‘1 

(F. B.). 
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Molimad Abdul Rahim — Decree-hol- 
der — Appellant. 

v. 

Parashram and others — Judgment- 
debtors — Respondents. • 

F. A. Nos. 7-B and 8-B of 1025. Decided 
on 17th Juno 1927, from an order of tho 
1st Addl. Dist. Judge, Akola, D/- 8th 
December 1924. 

(a) Civil P. C., O. 21, 21. lOO — No declaratory 
^rder can be passed under (he rule* 

Tbo Codo makes no provision for passing a 
doelaratory order on an application under O. 2l» 
100« Tho only order which can be passed in 
favour of tho applioaut is a direotion that tho 
applicant be put in possession of tbo property 
in diaputo. [P C 1] 

(6J Ctvtl P. C., S* 53 — Collector can deliver 
standiyig crops. 

The Collector has power to deliver possession 
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of the standing cropSi The Collector when 
partitioning the estate in accordance with 6 53, 
Civil P. O., has power to give tho shares to the 
respective allottees and ho can also place them in 
possession of the crops attached to the land. 

CP 301 0 2] 

V. Bose and B. K. Bose—tov Appellants. 
Fida Hussain and J. Sen — for Res“ 
pondenfcs. 

Judgment. — The judgment in this 
appeal will govern the disposal of F. 
A. No. 8-B of 1925, Mahomed Abdul 
Rahim v. Narain, as these two appeals 
have been argued together before me. 
The way in which the matter has been 
treated by the lower Court has rendered 
the position of the parties complicated. 
A decree for partition was transferred 
to the Collector and be divided certain 
fields allotting one-third share to Mt. 
Jahurunnissa Begum, the judgment- 
debtor, and two-thirds share to Abdul 
Rahim, the decree-holder. Narain held 
possession of three of the fields end 
Parashram of the remaining two as 
tenants ot Jahurunnissa Begum. On the 
application of Abdul Rahim, the Collec- 
tor gave him possession of two-thirds 
share of this field with the standing 
crops. The tenants applied for restora- 
tion of possession and return of the 
crops. They urged that the leases had 
been granted before the partition suit 
commenced and their applications were 
clearly made under O. 21, R. 100, Civil 
P. C. 

Mr. Pande, the Judge who dealt with 
those applications, did not decide who* 
thee the lease has been granted before 
the date of the partition suit or not. He 
held that the Collector had no jurisdic- 
tion to pass any order regarding the 
standing crops. He dismissed the appli’ 
cations for restoration of possession 
but passed an order that the applicants 
were entitled to the crop of the fields of 
the price thereof. 

This order was objectionable for several 
reasons. The Judge did nob indioato 
under wliab provision of the law ho 
passed the order regarding Uie crops. It 
was necessary for him bo decide whether 
the applicants as they stated held under 
a title given to them before the partition, 
suit commenced. If ho held that they 
were, he had to consider an application 
made under O. 21, R. 100, Civil P* 0 * 
and any order passed by him under O. 21i 
R. 101, could be cballenged by the 
tution of a suit under O. 21, R. 103. H 
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he held that the applioants were repre* 
aentativee of the judgment-debtor, any 
order passed by him would be a 
decision of the question between the 
parties to the suit and would be subject 
to appeal. In the ne^t place the Code 
makes no provision for passing a decla- 
ratory order on an application under 

O. - 21, R. 100. The only order which 
can be passed in favour of the applicant 
is a direction that the applicant be 
put in possession of the property in 
dispute. If the application was treated 
as raising a question under S. 47, Oivil - 

P. 0., the Oourt was bound to decide all 
questions raised and should have deter- 
mined the value of the crops. A decla- 
ratory order that the applicant is entitled 
to certain relief is not a final decision, 
where the Oourt has power to grant the 
relief. It is difficult to imagine what 
the learned Judge imagined the effect of 
his order to bo. Wei'e the applicants 
to make further applications to him 
in order to reco.ver the crops or their 
value or were they to file separate suits 
or did he expect the non-applicant to 
file suits challenging the declaratory 
order ? 

The finding of the learned Judge 
regarding the award of the Collector 
appears to be incorrect but this could 
have been set right had it bsan made 
clear under what provisions of the law 
the order was passed and how persons 
aggrieved by that order could challenge 
it. The applicants subsequently made 
applications for recovery of the value of 
the standing crops. The learned Judge 
who considered these applications bi*aated 
them as requests that the Oourt should 
exercise its inherent powers under S. 151, 
Oivil P. 0. It was held that the non- 
applicant could nob question the former 
decision that the applicants had a right 
to claim the value of the crops. Evidence 
was taken regarding this value and 
decrees were passed directing the appli- 
cant to pay certain sums. 

This order has been passed on the 
assumption that the question decided 
may be one arising between the parties 
to the suit. It appears to mo then that 
an appeal lies. The respondents have 
not urged that no appeal lies. I remark 
that if no appeal lay, I shall have to 
treat the memoranda of appeal as appli- 
cations for revision. 

It is first ur.^ed that tho order of Mr. 


Pande could not preclude the appellant 
from.nrging that he had been given pos- 
session of the standing crops in a legal 
manner. As I have pointed out O. 21, 
R. 101 does not authorize such an order 
and there was no necessity for the appel- 
lant to institute a suit in accordance 
with O. 21, R. 103. Again the order is 
* not a final disposal of the respondents' 
claims. Clearly a final disposal of these 
claims involved the determination of the 
value of the crops and the direction that 
the respondents should be pub in posses- 
sion of the crops or receive their value. 
In my opinion then tho order of Mr, 
Pande cannot be treated as a final order 
binding the parties to this appeal. 

It is next urged that the Collector had 
power to deliver possession of tho stand- 
ing crops. This contention appears cor- 
rect. The Collector, when partitioning 
the estate in accordance with S. 53, Civil 
P. C., has power to give the shares to 
the respective allottees : Parbhudas 
Lakhmidas v. Shank'irbhai (1). As 
stated in Narbadapuri v. Bholanath 
Kasturckand (2), whatever is fixed to the 
soil becoDces in the eye of the law a part 
of it If the Collector could place the 
appellant in possession of the land, he 
could also place him in possession of the 
crops attached to the land. 

It appears to me that the subsequent 
applications of the respondents must be 
considered as a continuation of the appli- 
cation to Mr. Pande. The appellant 
accedes to this view. The respondents 
have all along claimed that they were 
not representatives of the judgment- 
debtor. The point bo consider is whe- 
ther if their contention is correct, S.151, 
Civil P. C., can bo invoked. In my 
opinion it cannot. The Code contem- 
plates a summary order which may be 
disputed in a subsequent oivil suit on 
such applications. Now that the crops 
are not in existence a summary order does 
not seem desirable. S. 151 cannot be 
invoked in order to give them a final 
order which would not presumably be 
even subject to appeal ; it appears 
dangerous and useless to i nvoke S. 151 
in order to enable an order directing 
payment of money to be passed, if the 
intention is that the order is only a sum- 
mary one. liable to challenge by a suit. 


(1) [18873 11 Bom. 662. 

(3) [1002] 15 C. P. L. R. 141. 
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The law appeal's to me to provide ade- 
quate remedy for the respoadeut-appli* 
cants. They can file a suit for damages. 
S. 14. Limitation Act, will in my opinion 
apply to such a suit. 

I. therefore, set aside the orders passed 
by the lower Court. The applications 
for summary remedy will be dismissed. 
As the proceedings with regard to these 
applications were instituted in conse- 
quence of an unfortunate order passed by 
the Court, the parties will bear their own 
costs in this Court and in the lower 
Court so far as the costs mentioned in 
the order dated 8th December 1924, are 
concerned. 

R.K. Orders set aside. 
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Hallifax, A. J. C. 

Zaki'ul’Din and others — Plaintiffs — 
Appellants. 

V. 

Chunnilal and others — Defendants — 
Respondents. 

S. A. No. 365 of 1926, De- 
cided on 30th April 1927, from the de- 
cree of the Dist. J., Hoshangabad, 
D/- 23rd February 1926, in Civil Appeal 
No. 60 of 1926. 

(а) Civil P. C.. O. 3i. /?. 8 — Final decree 
ihonld be for mortgage amount minus excess 
profits. 

lu a suit for redemptiou aud pro6ts froin the 
date of the deposit it is the duty of the Court to 
.iscortain what those profits aro and to pass a 
final decree for rodomption on payment to the 
mortgagees of tho mortgage amount in deposit 
minus the .amount of those profits. [P 302 0 2] 

(б) Civil P. C., O. 2. i?. 2— Claim for profits 
since deposit must be Joined in redemption suit. 

Mortgagers -are bound to include a claim for 
excess profits from the d fcto of thoir deposit of 
mortgice money in thoir redemption suit. 

[P 303 O 1] 

sjt (c) Civil P. C., 0. 23. 2?. 1 — Court can 
pass an order of its own nustion. 

The rale contemplates tho passing of an order 
by the Court on its own motion aud an appli* 
cation by plai»itiff is not neooss.ary. [P 303 O 1] 

:{» (d) Liimtlation .let. Art. 148 — A suit for 
MLrplus profits is a part of redemption suit and 
■\rt. 118 and not Art. 105 applies — Llmttatlon 
Act, Art. 105. 

A suit for surplus profits is 'a p.art of the re- 
demptiou suit and based on tho same cause of 
action end ought to bo tried in the redeinption 
suit. An order by tho Judge that it should 
be tried separately does not alter its nature nor 


that of the cause of action .on which it is based, 
and limitation is govaraed by Art. 148, and not 
by Art. 105. [P 303 C 2] 

S. B. Gokhale — for Appellanbs. 

N. G. Bose — for Respondenbs. 

Judgment. — All referauces to the 
various intermediate transfers of interest 
that took place may well be omitted as 
irrelevant. Without them the facts are 
these. The plaintiffs mortgaged a village 
with the defendants for Rs. 1,500, agree- 
ing that the defendants should hold pos- 
session in lieu of interest, and the mort- 
gage should be redeemed on payment of 
the Rs. 1,500. The mortgagees were in 
possession when the mortgagors deposited 
Rs. 1,500 in Court on the 25th March 
1918, in satisfaction of the mortgage. 
This tender was refused, and the mort- 
gagors accordingly filed a suit for re- 
demption, in which it was apparently 
held that the payment of Rs. 1,500 on 
the 25th March 1918, bad redeemed 
the mortgage. Nevertheless a prelimi- 
nary decree was issued on the 21sb 
May 1920, allowing six months for re- 
demption, and a final decree declaring 
the mortgage redeemed «was passed on 
the 25bh of January 1921. The mort- 
gagors were formally put in possession 
by -the Court on the 23rd February 
1921. 

The want of thought and care revealed 
by this meaningless procedure bad ap- 
peared before even the preliminary de- 
cree was passed. In their plaint the 
mortgagors claimed such profits as the 
mortgagees had made out of the village 
after the date on which they had refused 
to allow redemption on payment of 
Rs. 15.00, that is the 25fch March 
1918. It was then the duty of the Court 
to ascertain what those pro&ts were and 
to pass a a final decree for redemption 
on payment to the mortgagees of the 
Rs. 1,500 in deposit minus the amount of 
those profits. Instead of doing that the 
learned .Tudga said at the end of his 
judgment : 

Plaiutiflis given parcaission to file anotbet 
suit for hia surplus profits if any. 

In accordance wibli this the mortgagors 
on the lltli of January 1924, filed the 
suit out of which this appeal arises 
claiming the profits made by the defen' 
dants during their wrongful possession 
from March 1918, when they deposited 
the Rs. 1,500 in Court, to February 1921, 
when they were formally put in posses* 
sion of the village in execution. 
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In the first Court it was found that 
tho profits of each of the first two of the 
three years amounted to Rs. 600, and 
that the defendants were not liable to 
pay those of the third year, Ibecause the 
plaintiffs had actually taken possession 
of the village shortly after the passing 
of the meaningless preliminary decree for 
redemption in May 1920, and had them- 
selves realized the profits of that third 
year, though they had gone through the 
formality of getting themselves put in 
possession by the Court in February, 
1921. They contest the correctness of 
this last finding in this Court, which it 
is open to them to do, as there is no 
decision on the point in the judgment of 
the lower appellate Court. But the evi- 
dence against them is 'overwhelming, 
consisting mainly of -the statements of 
their own witnesses, and it is now found 
on that evidence that they took posses- 
sion of the mortgaged property in or 
about June, 1920, 

Their suit was dismissed in appeal on 
the ground that the order in the redemp- 
tion suit, which is correctly regarded as 
one passed under R. 1. O. 23, Civil -P. G., 
was in excess of the powers of the Court. 
The reason for this view is hard, if not 
impossible, to discover in the very con- 
fused judgment of the lower appellate 
Court. Many rulings are cited in sup- 
port of the proposition, which is dis- 
cussed at length, that the plaintiffs were 
bound to include a claim ‘for excess pro- 
fits in their redemption suit. But no- 
body could doubt that, and in fact they 
did. 

There is some indication of the reason 
for the view of the Court -having no 
jurisdiction to pass an order under R. 1, 
O. 23, being the fact that the plaintiffs 
never applied for such an order. But 
there is nothing about any such ’appli- 
cation in the rule mentioned, which 
clearly contemplates the passing of an 
order by the Court on its own motion. 
It is certainly most unlikely that a 
Court would ever do this, but it is there- 
fore equally unlikely that there was no 
application in this case. 

Apart from that the reasoning, as far 
as can bo seen, seems to bo this. The 

plaintiffs were bound'by law to include 

the claim for surplus profits in that suit, 
and therefore could not withdraw it, 
oven with the permission of the Court! 
But R, 1, O. 23 says they could, and any- 


Nagpur 303 

how it is hard to see how any part of the 
claim in a suit could be withdrawn, with 
permission to put it forward again on the 
same cause of action, unless it had been 
properly pub forward in that suit. The 
order ought not to have been passed, but 
it is a perfectly legal order and gave the 
plaintiffs the right bo sue for the surplus 
profits in a separate suit. 

It has also been held that the claim is 
time barred as limitation is governed by 
Art. 105 of the schedule of the Limita- 
tion Act. That provides a period of 
three years from the time when the 
mortgagor re-enters on the mortgaged 
property for a suit by a mortgagor, after 
the mortgage has been satisfied, to re- 
cover surplus collections received by the 
mortgagee ; the mortgagors re-entered in 
1920 and the suic was filed in January 
1924. Bub the suit is a part of the re- 
demption suit and based on the same 
cause of action. It ought to have been 
tried in that redemption suit, bub for 
some reason v/as ordered by the Judge to 
be tried separately. That, however, does 
not alter its nature nor that of the cause 
of action on which it is based, and limi- 
tation is governed by Art. 148. The suit 
is therefore well within time. 

The finding that the profits realized 
by the defendants were Rs. 600 in each 
of the two years during which the defen- 
dants were in wrongful possession is no 
longer contested by them. It could not 
anyhow be contested successfully, as the 
proper; course of oompoUing tho persons 
in wrongful possession to give and prove 
a full account of the profits they had 
received^ and of makinc every presump- 
tion against them if they failed was nob 
followed, but the usual and obviously 
wrong course of expecting the plaintiffs 
to prove the profits the defendants had 
made and granting them nothing beyond 
what they could manage to prove. The 
decree of the lower appellate Court will 
be set aside and that of tho first Court 
will be restored. The defendants will be 
ordered bo pay tho whole of the costs of 
both parties in all three Courts. Tho 
pleaders fee in this Court will be one 
hundred rupees. 

Derrec set aside. 
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H4LLIFAX AND KOTVAIi, A. J. Os. 
Dattatra/ja — Appellant;. 

V. 

Secretin; of Stale for India — Respon 
dent. 

First Appeal No. o2*B of 1924, Decid" 
od on 10th March 1927, frotn the deci* 
sion of the Addl. DIst. J., Amraobi, D/’ 
23rd April 1924, in Civil Suit No. 17 of 
1923. 

Berar Alici'.ated Villages Tenancy Latv—The 
law is nol repugnant to Waste Land Rides of 
1365. R. 3. 

Whether chs eights of the Izkrdirrs are govern* 
ed by the sauad oc by the Waste Jjand Buies, 
the power of deternaiaiag the relatious between 
them and their teoaats, was reserved by the 
GoveraJaent, aud the making of the Berar Ali- 
enated Villages Tenancy Law which determines 
such relations cannot be said to be ropugoant to 
cither of them. [P 305 C 2J 

iV. V. Ahkyankar — for Appallaot. 

G. P. Dick, B. K. Bose and V. Bose — 
for Respondent. 

Judgment. — The plaintiffs are a large 
number of Izardars of Berar represonted 
by Dattatraya Krishna Kane, one of them. 
They instituted this suit against the 
Secretary of State for India in Council 
fora declaration that the Berar Alienat- 
ed Villages Tenancy Law is beyond the 
power ol the Governor General of India 
in Council to pass, inasmuch as its pro- 
visions are repugnant to the Waste Land 
Rules of ISGO which govern the proprie- 
tary rights of the Izardars, and have the 
effect of prejudicing and infringing those 
rights in the ways enumerated in para. 
12 (b) (I) to (VII) of the plaint. Several 
subsidiary declarations in respect of the 
various rights infringed, which need not 
bo detailed here, were also claimed. 

The defence was that the law is not 
repugnant to the Waste Land Rules or 
the terms of the Izardars’ sanads, that 
the rights of the Izardars are to be de- 
termined by the terms of tbeir sanads, 
and the Court had no jurisdiction to try 
the suit as it was in respect of an act 
of State. The plaintiffs in reply stated 
that the terms and conditions of the 
sanads inconsistent with the Waste Land 
Rules were not binding on the Izardars. 
The lower Court has dismissed the plain- 
tiffs’ suit holding that the passing of the 
law being an act of State the civil Court 
was not competent to daalaro it ultra 
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vires and that in any case the law was^ 
not ultra vires. 

The line of argument taken in thi^Gourt 
to support the plaintiff’s case was stated 
at some length, but it is simply that the- 
law in question violates'the conditions ot 
the contract between the Government of 
India and the Izardars and the plaintiffs 
are entitled, under S. 32, Government of 
India Act 1915, to claim enforcement of 
the original contract. It is contended 
that the coalitions of the contract are 
those stated in the Waste Land Rules of 
1865, not those set out in the leases 
granted to the Izardars under those 
rules or in the proprietary sanads given 
subsequently. 

The provisions of the Berar Alienated 
Villages Tenancy Law which are said to 
violate the Izardar’s rights are those 
regulating the relative rights of the 
Izardar and his tenants and are mention- 
ed in para. 12 of the plaint. Rule 3 of 
the Waste Land Rules, which according 
to the plaintiffs entirely govern their 
contracts in the matter in question, is as 
follows : 

The lessee to make bis own arrangements with 
his tenants during the period of his lease, and all 
disputes between them to be settled by the 
Courts. His tenants will bold on the terms 
mutually agreed on, and will enjoy such rights 
and privileges as they may bo entitled to under 
the operation of the revenue laws in force in the 
locality. 

Rule No. 5 (1) con ta ins provisions 
which will be applicable in cases where 
the lessee selects a proprietary title 
after the expiry of the lease. After re- 
ferring to the proprietor’s obligations to 
make certain annual payments and to 
maintain a patwari and watohman, it 
states : 

But subject to the above and to the general 
and proviuoial laws aud regulations, the estate 
wilt bj his own to dispaso of as he pleases. 

Clauses 3 and 6 of the standard lease 
are as follows : 

3. Duriug the period of your lease you have 

full power to make your own arraDgoments for 

the cultivation of the land. Disputes between 
you and your teoauts will be settled by the 
Courts under the roveiiuo law in force. 

6. At any time duriug the lease, or at its 
expiry, you or your heirs after your death, have 
the option of selecting either the absolute pro- 
prietorebip of the village or the simple patelship 
under the 5th para, of the rules for leasing waste 
villages in the Hyderabad Assigned Districts, 
dated the 13tb December 1865, 

Clauses 6 and 8 of the standard sanftd 
of proprietorship issued to the Izardar 
are as follows : 
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VI, The said haa fall power to mike his 

own arrangements for the cultivation of the 
lands of the villages, subject to such rules and 
regulations as the Government of India may 
frotn^ time to time prescribe? for determiQiQg bis 
relations with his raiyats of any description, 

VIII* Every matter not otherwise specihcal- 
ly provided for by this sanad shall be dealt 
with m accordance with the laws and rules for 
the time being in force in the Hyderabad As- 
signed Districts, 

Rule 3 of the I Waste Land Rules and 
Cl. 3 of the lease refer only to the period 
of the lease and have no bearing on the 
present case which is concerned with the 
subsequent 'proprietary title, that is the 
title acquired under the contract that was 
offered in the rules and again in the dead 
of lease and was subsequently made in 
the sanad. That Cl. (6) of the latter dosu* 
raent. and even Cl. (3) of the deed of 
lease reserve to the Government of India 
the power of altering the mutual rights 
and liabilibies of the Izardars and ten** 
ants by future legislation is beyond 
doubt. That indeed is practically admit- 
ted in the contention that the terms of 
the contract are to be found in the Waste 
Jjand Kule3 only. 

But even in those rules the rights of 
the plaintiffs are stated to be ‘subject to 

the operation of the revenue laws in 
force in the locality ■' while they are 
lessees, and to the geneial and provin- 
cial laws and regulations " after thev 
become proprietors. Even if tho terms 
of a contract could be taken to be those 
fai-sb offered by one party to the other 
whether they are embodied in the subse' 
quent contract or not. there can be no 
doubt about those e.xpressions referring to 
future laws and reg^ilations, and if th'ere 
were any such doubt, it would beset at 

rest by the slightly more explicit words 

us6cl in th6 othsr two documonts, 

Whether therefore the rights of the 
Izardars are govornod by the sanad or 
by the Waste Land Rules, the power of 
determining the relations between him 
and his tenants was reserved by the 
Government, and the making of the 
Berar Alienated Villages Tenancy Law 
which determines such relations cannot 
1)6 said to he repugnant to either of them 
There is no breach of contract and the 
c aim must fail, oven cn the assumption, 

considerable doubt, 
that S. SJ.Governmont of India Act. has 
any application m the case. The appeal 
will accordingly be dismissed and tho 
apiiollants must pay all the costs, which 
1927 N/39 Sc 40 
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will include a 
hundred rupees. 

R.K. 


pleadar’s fee of five 
Appeal dismissed. 
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Halupax, a. J. 0. 

^ Sitaram Madhoji and another — Plain- 
tiffs — Appellants. 

v. 

Maroti and oi/iers— Defendants— Res- 
pondents. 

First Appeal No. 56-B of 1926, Decided 
on 14th April 1927, from the decree of 
the 1st Cl, Sub-J., Ellichpur, D/- I3th 
July 1926, in Civil Suit No. 58 of 1925. 

jjifidu Law^Reversioner ^Alienation by a 
Widow-Election to avoid can be made by oral 
demand or attempt to take forcible possession. 

The election of a reversioner to treat the alien- 
atiou by a Hindu widow as a nullity, so as to 
make the possession of the alienee wrongful cau 
be expressed not oaly by the filing of a suit, but 
Dy a simple dem ind. [p gQg q 

The intontioa of a reversioner to avoid an 
alienation by a Hindu widow can also be com- 
municated to the alienee by an attempt to take 
possession forcibly : 34 Cal. 329, (P. C.), Expl. 

[P 300 C 2] 

M. B. Niyogi — for Appellants. 

Judgment. The last male owner of 
the property in question was Lakshman 
Kunbi. who died in 1889. The first 
plaintiff Sitaram-Madhoil inherited his 
property when bis widow Balamhi died 
on the 15th September 1919. On the 
30th October 1920 he e.xecubed in 
favour of the second plaintiff ; Sitaram- 
Ilambirji, a chamjertous sale-deed of 
half the property that Balambi had alien- 
ated during her lifetime, and the 
present suit is one of at least two insti- 
tuted by them to recover possession of 
that property from different alienees. In 
the plaint which was filed on the 28th 
March 1925, in addition to the claim 
for possession, which has succeeded, 
there was also a claim for mesne pro- 
fits of the fields in question for the year 
1922-23 and the two following years. 
The not income from the fields during 
those three yoar.s has been found and is 
admitted by both parties bo have been 
Rs. 1 , 500. 

The present appeal by the plaintiffs is 
against the refusal of a decree for that 
amount of R^. 1.500. The ie arned’ Judge 
of tho lower Court has referred to th© 
judgment of the Privy Council in Bejo,, 
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Gopal V. Krishna Triahishi (1), and has 
apparently read it to mean that in a 
case of this kind the election of a rever' 
sioner to treat the alienation by the 
widow as a nullity, so as to make the 
possession oL the alienee wrongful, can 
only bo expressed by the dling of a suit. 
That is obviously incorrect ; as soon as 
the reversioner demands possession and 
it is refused the alienee is a trespasser. ’ 

In the judgment it is stated, almost 
incidentally that the learned Judge does 
not believe the story put forward by the 
plaintiffs of a demand for possession in 
the summer of the year 1921. That 
question, which is one of fact, is the only 
question remaining for decision. In the 
plaint it is stated that the plaintiffs 
demanded possession and it was refused, 
but the time at which this was done is 
not dednod further than by saying that 
it was after the death of Balambi. 

The defendant Maroti, who for the 
most part conducted his own cass in the 
lo wor Court, as he did here entirely, 
made no mention in his pleadings of any 
demand for possession and the matter is 
not expressly montioned in any of the 
issues framed. The third of them is 

whether the plaintiffs are entitled to 
get the proQts claimed,” and it is appa- 
rent from the evidence that was led that 
the parties understood this to include 
the Cl lestion whether the plaintiffs had 
intimited their intention of avoiding the 
transfer at any time Ijefore the institu- 
tion of the suit, and if they did, when 
this happened. 

The evidence on this question is as 
follows ; The hrst plaintiff Sitaram- 
Madhojl (P. W. 2) says that about a year 
•and a half after Balambi’s death, that is 
abovifc March 1921, ho ondoavourocl to 
take possession by way of the usual 
formality of taking ploughs to the land 
and attempting to plough it. but the 
defendant Maroti would not allow him 
to do so. Tilluji Kunbi (P. W. 4) speak- 
ing in January 192G, fixes the time as 
” about four years and some months ago 
during summer,'’ which is the same. He 
says that both plaintiffs hired a 
plough from liiin and another from one 
Rijaram Simpi for the purpose of assort- 
ing their rights in the conventional way ; 
ho did not go with them to the fields, 
but bdforo they wont there (appai-ontly 

(1) [1907] 34'ari7y29'=-34 I. A. 87=11 C. W. 

N. 424 (r. C.). 


on the same day, though this is not car- 
taini they told the defendant Maroti in 
his presence what they were about to do 
and he " replied that he would sea how 
they .would send wakhars to the fields.” 

Shiamrao Kunbi (P. W. 5), patel of 
the village, speaks of the same conversa- 
tion as Tilluji, which both say took place 
” under a combined n^m and wad tree.” 
and he siys it was''"in the summer of 

1921. HU version of it is this : 

Absut five years ago bjtb the plaintiffs deman- 
ded possession over the fields in suit from the de- 
fendant Maroti, and the latter declined to give 
possession. Defeodant Maroti remarked that 
his father had purchased the fields from 
Balambi. This was the only dispute. It was 
in the year :1921 during summer. Witness 
Tilluji Was prese it there in his gaiwada and 
I was in my house. 

The whole of this, except the first sen- 
tence, was elicited in cross-examination. 

Similarly the second plaintiff Sitaram- 
Hambirji (P. W. 8) said nothing about 
the demand for possession till be was 
questioned about it in cross-examination. 
Then ha said ; 

About one year after the sale in "my favour I 
had gone to tike possession of the fields in 
the summer of 192L. 1 do not remember the 

month of my purchase. 

The sale-dead in his favour was execu- 
ted on the 30th October 1920. No 
evidence on this or any other point was 
given by the defendants. 

The learned Judge of the lower Court 
disbelieves this evidence because there is 
nothing in the plaint beyond the usual 
formal statement of a domand for pos- 
session, which had been refused, and 
because the story of the attempt to take 
poss-ession, in addition to the peaceful 
demind for it, appoars*to him to be an 
after-thought to bring the case within the 
rule laid down by their lordships’* in 
the Privy Council case previously men- 
tioned. This story is also considered 
disproved by the deposition of Shiam- 
rao patel (P. W. 5), who says there was 
no atteoapb to take possession but only ft 
demaud and refusal. 

This is based on misconceptions both of 
the principle stated in the Privy Council 
case and also of the evidence in the 
present caso. The intention of a rovof 
sionor to avoid an alienation by a widow 
can be coramunicatel to the alionoa by 
peaceful words as well as by an attempt 
to take possession forcibly, and 'perbapsl 
better, and the witnesses do nob give oon'l 
bradiobovy versions of a single inoidenti 


1927 Pandouanq KAUCHANDfiA V. Doma (Findlay, J. 0.) Nagpur 307 


bnb versions of f»v70 incidents which agree 
in respect of each. Further the sugges- 
tion that an attempt to take possession 
forcibly would “ bring tho case within 
the rule laid down,” whereas peaceful 
•demand would not, is incompatible with 
the view that nothing but the in- 
stitution of a suit could do that. 

It is proved beyond doubt by this evi- 
dence that in the summer of the year 
1921 the two plaintiffs together told the 
defendant Maroti that they had no in- 
tention of allowing the alienation by 
Balambi to hold good after her death, 
‘'•and demanded i^ossession of the land, 
which he refused. Another fact making 
this still mere certain, which seems to 
have been left out of sight, is that it was 
in October of the previous year that 
Sitaram-Madhoji bad sold half his rights 
in the alienated land to Sitaram-Ham- 
birji. It is in the last degree improbable 
chat either of them would wait very long 
after that without at least asking the 
defendant to hand over the property to 
them peacefully. 

The plaintiffs are clearly entitled to 
getRs. 1,500 frona tho defendants, but 
their own delay in bringing tho suit cuts 
them off, not only from claiming any 
profits for the year 1921-22, but also 
from getting interest for the period 
before the institution of the suit and 
indeed no interest was spocifioally 
claimed in the plaint. They are, how- 
ever, entitled to interest from tho date 
which they did come to Court. 

The decree of tho lower Court will 
accordingly be modified by the addition 
to it of an order that tho defendants 
shall pxy to the plaintiffs the sum of 
Rs. 1, 500 with compound interest thereon 
at 6 per cent per annum from the 28bh 
of March 1925 till the date of payment. 
Tho defendants will also be ordered to 

pay the whole of the coits of ths plain- 
tiffs and their own in both Courts. The 
pleader’s fee in this Court will bo 
sevonty-fivo rupees. 

Decree modified. 
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Findlay, J. C. 


Pandurang 

Appellant. 


Ramchandra — Plaintiff 


V. 


Doma and others — Defendants — Res- 
pondents. • 

Misc. Appeal No. 6 of 1927, Decided 
on 12bh July 1927, against the decree of 
the Addl. Dist. Judge, Nagpur, D/- 30bh 
November 192G, in Civ. A. No. 91 of 192G. 

(a) Civil P , C„ O. 22, 10 — Applicalion 

under the rule rejected — Appeal under 0.43 
R. 1 (1) is the only remedy — Appeal — Plea. 

Where an application by an assignee pendente 
lite under O. 22, R. 10, is rejected, his onlv 
remedy is to file an appeal against this order 
under O. 43, R. 1. and he has no loous standi 
to come iu appeal against the ex-parte decree in 
the suit against other defendants, and it is nob 
open to thos3 defendonts to raise in the appeal 
against the ex-parte decree a plea in support of 
assignee’s position, [p 303 ^ 0 1 ] 

A. V. Khare and .1. V. Zinjarde — for 
Appellant. 

tJ . Padhyc—lov Respondent No, 4. 

Judgment. The appellant Pandurang 
Ramchandra sued the respondents Doma 
and Manaji in the Court of the first class 
Subordinate Judge. Nagpur, for posses- 
sion of a house. Doma and Manaji filed 
an application to the effect that the house 
had been purchased by one Nilkanbh and 
that bhoy had no title thereto. Nilkanth 
was accordingly joined as a party and 
merely raised a preliminary plea to tho 
effect that tho proper Court-fees had 
not been paid. This question was adju- 
dicatod upon on 19th March 192G and 
time was given for payment of Court- 
fees. In the meantime, on 7bh April 
1926, the fourth uon-applicanfc, Mahipat- 
rao, 13 alleged to have purchased the 
house in questioQ from Nilkanth. After 

hearings 

on i9th April 1926 and 25th June 190G 
but. as defendants 1 to 3 remaiired 
absent, the case was ordered to ))o heard 
on 2UhJuIy 192G. On that date one 
witness was o.xaminod and decree was 
passed in favour of the plaintiff. 

Meantime, on the same date, the pen- 
dente lite purchaser Mahipatrao applied 
to the Court under O. 22, R. 10, Civil 
1 . O.p asking to bo made a party on tho 
ground that ho had an interest in the 
subject-matter of the suit. That annli 
cation bad no reasons recorded on the 
order thereon : it bears merely an an- 
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dorsement ‘“rejected” signed by the 
Subordinate Judge. 

The judgment and decree having been 
delivered in the suit, all the three 
defendants as well as Mahipatrao ap- 
pealed to the additional District Judge, 
"Nagpur. The learned additional Dis- 
trict Judge held that there was no good 
reason why the fourth appellant. Mahipat- 
rao should not have been made a party, 
and having reversed the judgment and 
decree of the first Oourb, sent the case 
hack (or retrial. Against this judgment, 
the plaintiff has come to this Court on 
appeal. 

Now, in the first place, although the 
order rejecting Mahipatrao’s application 
was an unsatisfactory and laconic one, 
it is perfectly clear what the duty of 
Mahipatrao was. The order in question 
was passed under O. 22, B. 10, Civil 
P. G., and under O. 13, R. 1, Cl. (1) an 
appeal lay against that order. No such 
appeal was filed by Mahipatrao and I 
have already remarked that, although 
the transfer in his favour was effected 
on the 7th April 192G, he remained 
absent and took no stop whatever at the 
two intervening hearings and only filed 
an application to bs made a party whan 
the case was fixed for the ex-parfce evi- 
dence of the plaintiff on 7th April 1926. 
In those circumstances, therefore, it 
seems to mo that Mahipatrao had no 
locus standi whatever as an appellant 
against the judgment and decree which 
were passed. It is true that the three 
defendants joined with him in the ap- 
peal, but it must be remembered that 
as against them there was an ex-parto 
jndginent and decree a id it seems to me 
that it was nob open to these defendants 
to raise the plea they did in the addi- 
tional District Judge’s Court in support 
of Mahipatrao’s position: cf. Tliimmi v. 

The point I am really concerned with 
is. however, that, in niy opinion, Mahi- 
patrao had no locus standi whatever in 
the appeal, he joined in. in the lower ap- 
pellate Court, nis duty was to have filed 
an appeal against the order rejecting his 
application to be made a i>arty. It may 
be that, had ho done this, his appeal 
would particularly merge in the appeal 
against the judgment and decree, but as 
the present case stands, I am of opinion 

(1) yO All. 143 — yU 1. '277 — 14 A. L, J. 

1226. 


1927 

that there being no decree against Mahi- 
patrao, it was 'incompetent for the lower 
appellate Court to entertain his appeal 
against the judgment and decree in ques- 
tion. As 1 have already pointed out,^ 
it was equally incompetent for the 
three defendants to offer the appeal they 
did in view of their ‘having allocved the 
case to proceed ex parte against them. 
It is perfectly obvious, therefore, that 
the case as between the plaintiff and 
Mahipatrao must be fought out in 
another litigation. 

The judgment and decree of the appel-^ 
late Court are accordingly reversed and 
instead a decree will issue ordering the 
three defendants. Doma, Hanji and Nil- 
kanth, to pub the plaintiff in possession of 
the house specified in the plaint. The 
respondents must bear the plaintiff- 
appellant’s costs in all three Courts. 
n.K. Decree reversed. 
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liavichandra and another — Judgment- 
debtors — Appellants. 

v. 

Uka and others — Dacres-holdors — Rss- 
pondenfcs. 

F. A. No. 6S of 1926, Decided on 
27bh April 1927, from the order of 
the 1st Cl. Sub-J., Bliandara, D/- 26bh 
Juno 1926, in execution proceedings in 
Civil Suit No. 41 of 1918. 

LimltaUo'i Ac\ Art. 13'2 — The aritete 
shotill be liberally conitriiol In favour of the de‘ 
cree- holder. 

Article 182 shoulJ receive a fair aud liberal 
aud not t30 td^bnic.il a constructiou so as to 
enable the dacree-holdet to obtain the fruits of 
his decree. Tho langviige of the article o'jght 
not to be strained in the jadgment-dcbtoi's 
favour ; 36 Mad. 923, Foil. [P 309, 0 1] 

(6) LUnHallon Act, .-frf. 182 — .-IppfJcaffoa fo 
substitute Icyat reproscn‘atlvcs of judgment- 
debtor is a 

A step of substituting the Icg.vl representative^ 
of the deceased jiidg oi'int -debtor taken by an ap- 
plication is a step which must be treated 
as one in accordaiice with the spirit as well as 
tho letter of the law, for it must ultimately 
assist in the realization of the decree and facili- 
tate the actual exeeutiou of the decree when it 
is taken out. It is choceforo a step-in-aid of 
esecutiou within Art. 182 ; 2 C. L. J. 544, Foil- 

[P 310.0.11 

P. .S'. Dcj — for -Appellants. 

lioUc and Gxndhe — for Respondents. 


Ramchajidra V. Dka 
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Judgment. — This is an appeal against 
an order passed under S. 47, Civil P. 0., 
holding that the application for execution 
dated 2l3t December 1925, was within 
time by reason of the intermediate appli* 
cation, for substitution'of legal represen- 
tative of tbe'deceased ]udgment*debtors 
Birbal and Yado, made on 30th September 
1924. The suit which was instituted 
by Birbal, Yado and Balaji against Uka 
and others for possession of certain immo* 
vable property was dismissed by the first 
Court on 7th May 1920 and they were 
made liable for defendants’ costs. Their 
appeal was also dismissed in this Court on 
9th January 1922. Thus the execution 
of the decree would be barred after the 
lapse of three years from the date of the 
appellate decres. The present applica- 
tion which is dated 21sb December 1925 
is, therefore, prima facie barred by time. 
It would be in time only if the previous 
application dated 30th Sex^tember 1924 
is treated as an application for execution 
or to take a step-in-aid of execution The 
lower Court took this view and held 
that the present application is within 
time. The judgment-debtors have ap- 
X)eaied. 

It is argued on behalf of the ai^pel- 
lants that under Art. 182, Cl. (5), Sch. 1. 
Limitation Act, an application which 
could save limitation must be one which 
is in accordance with law, and it tnusb 
be for execution or to take some step-in- 
aid of execution of the decree, and that 
in this particular case the application 
dated 30th September 1924 does not 
satisfy any of tliese conditions. 

Varadaraja Mudali v. I^arwiesan 
Pillcti (l) bolds that Art, 1^2 should re- 
ceive a fair and liberal and nob too 
technical a construction so as to enable 
the decree-holder to obtain the fruits of 
his decree. It has been held in numer- 
ous cases that tho language of the 
article ought not to bo strained in the 
ju Jgmonb-dobtor’s fav'our. It is ?aid on 
halialf of tlie appellants that the Civil 
Procedure Code nowhere lays down 
that an appli.iation to bring the legal 
rei)re3entabives of a deceased judginont- 
debtor is a necessary preliminary 
stop to th3 making of an ap- 
plication for execution of tlio decree 
against the legal representatives of the 
deceased judgment-debtor under S. 50 

(IJ [19151 39 Mid. 923=30 M. U J. 400 = 30 
I. C. 707=(1915) JI. \V N. 700. 


read with O. 21, E. 22, Civil P. C., and 
that consequently an application whose 
sole purx'vose is the substitution of the 
legal representatives is not an applica- 
tion according to law within the mean- 
ing of Cl. (5) of the article, much less 
could it be treated as an application to 
take some steiJ in aid of execution. To 
construe the words of the article in this 
manner would he hypercritical. What 
we must -Ipok to is the sense and 
substance of a thing and not merely the 
letter. The application must certainly ac- 
cord with law. The article does not say 
that it should be one prescribed or requir- 
ed by law. There is nothing in the Civil 
Procedure Code which prohibits a Court 
from entertaining an application for 
substitution of the legal representative 
in place of a deceased decree-holder or 
judgment-debtor. The application for 
substitution dated 30bh September 1924 
was, therefore, certainly a stop which did 
not contravene any express provision ol 
the statute law or conflict, with any i>rin- 
ciple of law, merely because the Court is 
nob expressly empowered by the statute 
to have recourse to that extraneous 
assistance. In Jan'iradhan v- N^^rcn/ani-) 
an aiJplicatioQ made to a British Indian’ 
Court to transfer a decree from it to a 
Court in the native state between whom 
and the British Government there existed 
an agreement to execute ea^h other’s de- 
crees, was treated as a stop in aid of ox* 
ecution within the moaning of Art. 182, 
[udian Limitation Act of I90s. [n my 
opinion, there is no dill'erence in i>rinci- 
ide So for as the saving of limitation is 
concerned between an application for 
execution drawn up strictly in accor- 
dance with tho requirements ofE. 11, 
O. 21, and an application to take some 
stop-in-aid of execution, or for the matter 
of that between an application whicli 
asks for transfer of a decree from ono 
Court to another, or an api>licafcion 
which prays for tho completion of tho 
ariay of parties hy repairing the broach 
which death has can^o-l tl.oioin. What- 
evG)* 3tei> aids tho satisfaction of a decroo, 
aids its oxeention even though the 
latter word would he used strictly in 
a technical -^onse. Merely because the 
docreo-holilor instead of asking tho Court 
w'hich x^assel tho decree to execute the 
decree against the legal representative 

(2) tl91>' 42 Bom. 12 U = 4lj i. O. 50—20 Bom." 
h. R. 421. 
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after service of notice under R. 22, O. 21, 
Civil P. C., asks that Court to first com- 
plete the array of parties and thereafter 
makes an application for execution of 
the decree, he cannot be said to have 
acted in a manner V7hich does not ac- 
cord with law. He cannot he penalized 
for having displayed reasonable diligence 
in getting in the fruits of his decree. The 
stop of substituting the legal represen- 
itativo of tliG deceased judgment-debtor, 
'thus taken as per application, dated ?0th- 
iSeptembor l921 was a stop which must 
'bo treated as one in accordance with 
the spirit as well as the letter of the 
law, for it must ultimately assist in the 
realization of tho decree and facilitate 
the actual execution of tho decree when 
it is taken out. If this step had not been 
taken earlier the Court whose duty it 
was to execute tho decree would have 
necessarily been required to take it in 
execution as contemplated by R. 22 afore- 
said. I, tlierefore, overrule tho con- 
toution ol the appellants and uphold 
the order appealed against, which finds 
some support in Jofjendranath Roy v. 
RasiJichandra Danerji (3) where it is laid 
down that tlio Code of Civil Procedure 
does not prescribe any substantive ap- 
plication for the substitution of tho 
legal representatives of the deceased 
judgment-debtor and tbo application 
made for such substitution is in substance 
an application for execution within the 
meaning of S. 231, Civil P. C., 1882, 
Art. 17h, Ijimitafcion Act of 1877 which 
vo.spoctivoly corresj-.ond to O. 21, R. 22, 
Art. 1S2 now Civil P. 0-, and the Limi- 
tation Act. 1908. 

A minor |)oint which was urgod on be- 
half of Balaji individually, that limita- 
tion is not saved as against him is 
am])ly covered by Cl. (7), Kxpl. 1, Art. 182, 
Bitriitation Act. Tho appeal, therefore, 
fails and is dismissed with costs. 
Pleader’s fee Rs. 23. 

II. K. Ap/)e>(’ dismi-'ised. 
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Bhuivanlal — Defendant — Applicant. 

V. 

Sumranlal—VlodntxS . — Non-applicant. 

Civ. Rev. No. 256 of 1926, Decided on 
I9th March 1927, against the decree of 
the Addl. Sub-J., 1st 01., Ohhindwara, D/- 
16th June 1926. 

Civil P. O., O. 0, i?. 17 — Essentials of amend- 
ment indicated. 

There are three essential conditions which 
must ordinarily be fulfilled before an amend- 
ment can be allowed. There must be good faith 
on the part of the plaintifi ; the amendment must 
be possible without prejudice to the defendaut 
and the araondmeut must not turn the suit into 
one of a different character. 

Where the relief claimed rrmained the same, 
where the amendment was suggested at tho in- 
stance of defendant himself, and where the effect 
of the amendment 'was to re.striot the relief 
claimed to what was in reality only a modifi- 
cation of the original relief, 

Held : the amendment should be allowed as 
the defendaut by bis ple.adings must bo held to 
have waived the plea cf limit^itiou involved : 
33 AU. 171 ; 25 Mad. 448 and A. I. R. 1925 
All GO, Dlst. [1> 311 C 2 ; P 3l2 O H 

V. R. Dhohe — for Applicant!. 

K. V , Deoskat — for Non-applicanfc. 

Judgment. — The plain titf non-appli- 
canfc Sumranlal sued the defendant-ap- 
plicant: Bhuwanlal in the Court of 
the additional Subordinate Judge, first 
class, Chhindwara, for possession of five 
khasra numbers in M. M. Barelipar and 
Ghandan wara on the allegation that these 
wore his khudkashfc fields from which 
defendant had dispossessed him. The par- 
ties are real brothers. Defendant de- 
nied that tho fields were plaintiff's 
khudkashfc or that the latter had any 
title to them. Defendant's case further 
was that a partition had been effected by 
which the fields in suit foil to his share. 
He admitted having taken possession of 
the fields on Isfc June 1925. The plaintiff 
traversed these allegations and finally 
prayed that the suit might bo treated as 
one under S. 9, Specific Relief Act. 
Tho additional Subordinate Judge gran- 
ted this prayer by his order, dated the 
30fch April 1926, j^oinfcing out fclierehi 
that plaintiff’s origi nal relief was only 
one of possession ; that it was defendant 
who had raised questions of title ; and 
that the alteration made in reality no 
change in the nature of tho case. It i® 
the propriety or otherwise of this order 
which is in question in tho presenfc 
revision case. 


(31 (l‘.05j 2 C.L, J. Oil. 
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On behalf of the defendant-applicant, 
the contention has been that the amend' 
ment in question should not have been 
allowed as the relief then claimed was 
barred, possession having been taken in 
June 1925, while the amendment was 
allowed on the 30th April 1926 : cf. Art. 3 
of the schedule to the Limitation Act. 
Reliance has been placed on Upendra 
Narain Roy v. Ja^iaki Nath Roy (l), 
Mangal Prasad v. Chandramall (2), 
Shriram v. Oanpati Kunbi (3), and 
Nemasa v. Bamkrishna (4), in this con- 
nexion. The Madras case quoted is not 
peculiarly apposite in this connexion, 
the points involved being entirely differ- 
ent from the present case. The decision 
in Mangal Prasad v. Chandramal (2) is 
so far authority for the view that an 
amendment should not he allowed when 
its effect is to preclude the defence from 
setting up a plea like a bar of limita- 
tion and that when a new cause of ac- 
tion is added the question whether the 
claim based on that cause of action is 
time barred must be determined with 
reference to the date on which the suit 
was instituted. A similar view was 
taken by Ismay, J.C., in Shriram v. Gan- 
pali Kunbi (3), while in Nemnsa v. Ram- 
Krishna (4), the question of allowing a 
plaintiff to add a fresh relief which 
meanwhile had hscoma barred was simi- 
larly decided. In the same case, it was, 
however, i)ointed out that there would 
be an exception to the above rule when 
the amenclmont was ordered at the in- 
stance of the defendant. 

In the present case we 6nd this is 
precisely what did occur. The defendant 
having meanwhile raised pleas of his own 
title and of plaintiQ’s want of title ex- 
pressly want out of his way in his 
pleader’s oral atafcemant reccjrded by the 
Court on the 29th March 1926 to plead 
that plaintiff should be put on his elec- 
tion to decide whether to contintie the 
suit as one of title or as one under S. 9, 
Specific Relief Act, and the latter 
course wns eventually allowed by the 
Court. In the present case, moreover, 
the cause of action, viz., plaintiff’s ad- 
mitted dispossession by the defendant, 
was one and the same throughout. This 
was, therefore , in inv opinion no case of 

(1) [191HJ 45 Caf. 305 =47 I. 0. 

C. VV. N, Oil. 

(2) [1905] 1 N. Ij. R. 117. 

(9) [19001 2 N. L. R. 79. 

(4) [1914J 10 N. L. R. 32 -“23 I. C. 105. 
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addition of a new and novel cause of 
action. On the contrary, the effect of 
the amendment was to restrict and 
narrow the scope of the suit from the 
one of wider type contemplated by S. 8 
to the more particular type embraced by 
S. 9. Specific Relief Act. The decision 
in Lachman v. Shambu Narain (5), and 
Ramastvayni Chetti v. Paraman Chetti 
(6), are not to the point : in these the 
learned Judges concerned held that when 
a suit is fought out on the basis of title 
and the plaintiff fails, he cannot at a 
late stage be given a decree under S. 9 on 
the basis of title only. In the present 
case the position is entirely different : 
the amendment has been effected at an 
early stage before the ’question of title 
had been 'fought out. The decision in 
Ganesh Rai v. Bhushi Rai (7) is in- 
applicable for the same reason. 

There seems to me to be three essential 
conditions which must ordinarily bo ful- 
filled before an amendment like the pre- 
sent one can be allowed. There must be 
good faith on the part of the plaintiff : 
the amendment must be possible with- 
out prejudice to the defendant, and the 
amendment must not turn the siiit into 
one of a different character. Thera is 
here no question of mala fides on plain- 
tiff’s part : the amendment was made as 
a result of pleas offered by the defen- 
dant who wont out of bis way to sug- 
gest the possibility of its being made 
Again I cannot see that defendant was 
prejudiced. The cause ol viz., 

plaintiff’s dispossession and tlio relief 
claimed, viz., re-entry into jiossession, 
remained the same and the question of 
title will have to be fought out sepa- 
rately. ffinally, the character of the suit 
has nob been integrally changed ; posses- 
sion is still claimed, the only diO’erence 
being that the question of title has been 
waived aside for the present. 

No doubt, the fact remains that the 
suit as (.)ne under S. 9, Specific Relief 
Act, was barred on the dute it was 
brought, but, in the particular circum- 
stances of this case, where the relief 
claimed remains the same, where the 
amendment was suggested at the in- 
stance of defendant himself, and where 
the eff ect of th e amendment is to res- 

(V)’ il910j 33 AIL 1^4=7 iru:495=-7“ArL:'j: 

1078 (F, B.). 

(G) [1902] 25 Mad. 448—11 M. L. J. 403. 

(7) A. 1. R. 1925 All. G9=4GAn. 903. 
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ibricb the relief claimed to what is in 
reality only a moliflcation of the original 
jrelief, I am of opinion that the amend* 
|ment was rightly allowed and that the 
jdefendant by bis pleadings must be held 
|to have waived the plea of limitation 
involved. 

The application, therefore, fails in the 
main. As regards Courb*fees, however, 
the lower Court erred in allowing Court- 
fees and pleader’s fees in full. These 
should have been allowed at half rates 
in view of the change in the nature of 
the suit having regard to Art. 2, Sch. 1, 
Indian Court*fees Act. The lower 
Court’s decree will be modified accord- 
ingly. As regards costs in this Court : in 
view of applicant’s partial success and 
partial failure, I order the parties to hear 
their own respectively. 

Decree modified. 
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Viiixuak — Plaintiff — -Appellant. 

V. 

S'.tahxi and ''>tkcrs — Dsfendants — Res- 
pondents. 

S. A. No. o39 of 192o, Decided 
on 2S5h April 1927, against the decree 
of the Dist. .fudge, Nagpur, D/* ISfch 
September 1925, in Civil Appeal No 87 
of 1025. 

(a) Hindu Ltw — Alienation — Widow — 
Consent of reverfiioners — Xo question of necessity 
arises. 

Under the lijinbiy school of Hindu law, no 
que.stion of legal necessity, as such, arises, vvheu 
the next reversionary heirs havo consented to 
the alionation. (p 313 C 2 ] 

(i) Minor — Arbitration. 

Whore a minor is not validly ropresoutol in 
II 19 aw.ird au'l 8ul)i .-ri uont Court proceedi ugs by 
bi.s guardian, the guardian having an interest 
adverss to the iniiur. proceedings .against him 
arc not b nding on the minor : A l.lt. 11)21 Ma i. 
207-: and .1. /. /?. I'j-io AU. 91, lief. [I* 3M C 1] 

(c) Transfer of Properly Act, S. C (a) — Hindu 
reversio ncr. 

.\ remote rever-sioner has only a spas succos- 
sio'iis and this c.innot bo the subject of a con* 
tract or agreement : A. I. It. 1D17 P. C. 95, Ref 

[I* 311 C 1] 

A. V. Wazalu-fi ) — for Appellant. 

H. ^V. Dili and .V. It. I ndark ii — for 
Respondents. • 

Facts. —The minor plaintiff ^'inayak 
sued the six dofondants for possession of 


a 2*anna share in mauza Khapri and of 
houses and kofchas therein as well as 
for a declaration that the decree in suit 
No. 47 of 1921 in the Court of the first 
Munsiff, Katol, was void and inoperative 
against him. The main facts are : On 24th 
August 1918, Mb. Taoabai, along with 
her daughter Anjirabai (mother of the 
plaintiff) and Rangobai, defendanfe 3, 
(wife of Govind Rao defendant 2, and 
the mother of Mahadoo and Gulab Rao, 
defendants 4 and 5) mortgaged the pro- 
perty of her deceased husband Narain 
Rao to . defendant 6 Bajirao Ganpat- 
rao. The^ mortgage was for Rs. 2,000 
carrying interest at 12 per cent, per 
aanum with a condition of foreclosure 
if the debt was not paid within three 
years. On the same date, Tanabai also 
executed a registered deed of gift of the 
same property in favour of the plaintiff 
and of defendants 4 and 5 Mahadeo 
and Gulab Rao. On 3rd February 1921, 
defendant 6, the mortgagee, assigned his 
mortgage to the first five defendants for 
consideration. Immediately after that, 
the first five defendants on the one side 
and Tanabai, Anjirabai and the plaintiff 
on the other agreed to refer the claim 
of the mortgage- transferees to an arbitra- 
tor (Mr. Khandekar, pleader). The 
latter duly gave an award which was 
eventually filed in Court in suit No. 47 
of 1921. The mortgage claim was 
admitted by a pleader, who appeared 
for^ Tanabai, Anjirabai and the minor 
I)laintiff, and decree for' foreclosure 
(preliminary) was passed on 22nd Nov- 
ember 1921, while the final decree was 
obtained on 24th March 1923. Posses- 
sion was taken by the assignee-decree- 
holders on 18th April 1923. Plaintiff's 
case was that the decree was obtained 
fraudulently, that essential facts were 

from tho Court, that the plain- 
tiff s interest as a donee was suppressed 
before the arbitrator and the civil 
Court and that .Anjirabai, his mother, 
bad an interest .adverse to his own, and 
on those and other grounds his case was 
that tho decree was void and inoperative 
against him and that he was entitled to 
1)3 replaced in possession of his share of 
the property, from which he was dis* 
possessed under the said decree. 

Jho plaintiff’s suit was dismissed. 

The plaintiff ajjpealed to the Court of 
the District Judge, Nagpur, questioning 
many of the findings arrived at by the 
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first: Court. The learned District Judge 
agreed with the Subordinate Judge that 
the mortgage-deed was not vitiated 
by fraud or by want of consideration. 
He also pointed out that the arbitration 
proceedings as well as the evidence of 
Mr. Khandekar (P. W. 1) showed that 
at the time the plaintiff's position as a 
donee had not been suppressed. The 
Judge of the lower appellate Court, 
however, held that Anjirabai was an 
improper person to act as guardian 
ad litem for the plaintiff in the arbitra- 
tion proceedings and the subsequent suit 
in view of the fact that, as one of the 
assignees of the mortgage, she possessed 
a claim to the property, which was 
adverse to her son’s claim as donee. The 
learned District Judge further found 
that when application was made to the 
Court on the strength of the agreement 
arrived at in the arbitration proceedings, 
the express leave of the Court should 
have been obtained. He pointed out 
that prima facie both the improper 
representation of the minor by Anjirabai 
and the fact that the Court did not 
give its leave for the agreement 
she had made on behalf of the minor, 
would be sufficient ground for setting 
aside the foreclosure decree as against 
the plaintiff. He further held that 
legal necessity for the greater part of 
the mortgage debt had nob been estal)- 
lished. Having found so far, therefore, 
in favour of the pre5enb plaintiff-appel- 
lant, the lower appellate Court then 
pointed out that the parties were go\-eraed 
by the Bombay school of Hindu law 
and that, on the strength of the decisions 
in Bajraufji Sinah v. Manokarnika. 
Bj.kh$h Singh (l), Bepi i Behari lOnidu 
V. Dttrgn Charan Banerji (2). and Mallik 
Snheb V. Ma/likirjunappi (3), Tanabai 
bad power, altogether apart from the 
question of legal neoessiby, to alienate 
the estate with the concurrence of the 
body of persons constituting blio next 
reversionary heirs. In this case Anjira- 
bai and Rangobai wore the next rever- 
sioners and they concurred in the alien- 
ation by joining in effecting it. As 
regards the deed of gift, he pointed out 
that it coul d nob render the mortgage 

( 1 ) [loosj tio~ aTi: I ^ ir> i.7v7T^ii o. c.'xs’^ 

5 A. L. j. I (P. C.). 

(2) [l‘J0^J 35 Cal. 1035 3 C. L. J I'O— 12 

C. W. N. 014. 

(3) [ 1011 ] 38 Dorn. -224 -22 I.C. 292-=l5 Doni. 

li, R. 1112. - 


invalid as it was executed subsequent 
thereto and because it was not in favour 
of the next reversioner, the mere fact of 
these two reversioners being mentioned 
as guardians of the third (donee) being 
an insufficient basis on which to presume 
their consent to the gift. Holding thus 
that, although the plaintiff was not pro- 
perly represented in the arbitration 
proceedings and in the subsequent mort- 
gage suit, the minor plaintiff would all 
the same have had therein no plea open 
to him, on which be could have defeated 
the claim of the first five defendants, the 
District Judge arrived at the conclusion 
that the suit was bound to fail and dis- 
missed the appeal of the plaintiff who 
filed the second appeal. 


Judgment. — (After stating facts as 
above the judgment proceeded.) The 
findings of fact arrived at by the lower 
appellate Court hav'e nob been questioned 
in second appeal and only questions of 
law remain for consideration. The first 
question for consideration concerns the 
propriety of the finding of the District 
Judge that as the next reversioners 
Mb. Anjirabai and Mb. Rangobai con- 
curred in the mortgage by Mb. Tanabai. 
plaintiff has no locus standi to question 
the transaction. The contention of the 
appellant in this connexion is that even 
granting that the parties are governed 
by the Bombay school of law. the appel- 
lant is still entitled bo enforce his equity 
of revlempbion and that the decree in 
suit No. 47 of l‘J2L is nob and cannot be 
binding on him. The decisions in lianga- 
suyni Goundau y. Navhicippa Gounden 
(4) and Dehi Prosad Ohowdhnrij v. Golap 
Bhagat ( j) have been relied on in this 
connexion as laying down the principle 
that the only effect of the consent of 
the ne.xt reversioners in a tvansacticn 
sucli as I am concerned with is to raise 
a presumption that the transaction was 
a right and proper one. i. e., jnstifiod by 
legal necessity. Tliose case-:, however. 
ha\'e little direct boiriug on tho present 
one in which the parties l)oing governeil 
by the Bombay scho )1 of Hindu law, no 
question of legal necessity as such arises, 
and so far 1 find mysolf in complete 
agreement with the finding arrived at b\ 


(i) 

(5) 


A 1. R. luiS R. 
T. A. 72 {l». C.). 
[1913] 10 Cal. 
I. C. 273 --17 C. 


C. r.'G ^12 M;id. 523 =kG 

721-17 C. T,. J. 499^19 
W. X. 701 (F, n.). 
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the District Judge in para. 6 of the 
judgment appealed against : cf. Malik 
Saheb v. Malik Arjunapp<^ (3). 

But, apart from this, another aspect 
of matters has to be considered in the 
present case. The District Judge has 
found that the plaintiff was not validly 
■ represented in the award and subsequent 
Court proceedings by his mother who, 
,as one of the mortgagees, asserted an 
linterest adverse to him. In my opinion, 
jbbis fact vitiated these proceedings 
'against him : cf. Sellappa Gounden v. 
Masa Naiken (6), and Murlidhar v. 
Pilamhar Lai (7). Even assuming, there- 
fore, that the gift was subsequent to the 
mortgage, the plaintiff was at least 
entitled to his equity of redemption and 
the proceedings in suit No. 47 of 1921 
must be considered a nullity as against 
him. 

Moreover, there is still another point 
to 1)6 considered with reference to the 
arbitration proceedings at that time. 
Plaintiff, as a remote reversioner, had 
only a spos successionis, and this could 
not bo the subject of such a contract or 
agreement, as took place in the present 
instance : cf. Amrit Narayan S/nyh v. 
Gaya Sinyk (8). 

On both these grounds, tlierefore, I am 
of ojiinion that the plaintiff is entitled 
to succeed so far as his claim for a decla* 
i-ation is concerned. The judgment and 
decree appealed against aro accordingly 
reversed and a decree granting plaintiff 
a declaration that the decree in suit 
No. 47 of 1921 is void and inoperative 
against him will issue. As plaintiff cannot 
in the present state of matters succeed 
in whole as regards the relief claimed 
by him and has failed as regards the 
relief of posFossion, the suitable order 
as regards costs seems to me to bo that 
the parties should boar their own costs 
as incurred in all throe Gourts. I order 
accordingly. 

n.K. Appeal partly allowed. 


fO) A. 1. R. 1921 Mad, 297 - 47 Mad. 79. 

(7) A. I. U. 1922 All. 91-11 All. r.25. 

(8) A. I. R. 1917 P. C. 05=45 Cal. 500~'40 
I. A. 35 (P. C.). 
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Baldeo Prasad — Applicant — Appellant* 

V. 

Dhanaram — Non-applicant — Respon- 
dent. 

Misc. Ap. No. 53 of 1926. Decided on 
29th March 1927, from the order of the 
Addl. Dist. Judge., Nagpur, D/* 2l9b 
August 1926, in Misc. Judicial Oase 
No. 23 of 1926. 

Guardians and Wards Act, 8. 25 — Father 

leading an immoral life — Children living with 
maternal uncle — The power delegated by the 
father to the uncle for custody should not be 
allowed to be revoked. 

Where the father is contoat to allow another 
relation to take over and bear the ^burden of the 
maintenance and the education of his children 
for many years, and where during this period he 
is loading an immoral life, to take these children, 
from the environment in which they were living 
and place them in their father's bouse would 
amount to little more than an act of gross 
cruelty, and the father should not be allowed 
to revoke the authority which was given to the 
relation to have the custody of his children *. 
A. I. n. 1914 P. C. 41, Itcl. on ; A. J. B. 1924 All. 
022, Diss front. [316 0 2] 

R. N. Padhey — (or Appellant. 

Judgment. — The present appellant, 
Baldeo Prasad, applied under S. 25, 
Guardians and Wards Act, for the res- 
toration to his custody of his three 
minor daughters aged, according to the 
finding of the lower Court, 14, 10 and 8 
years respective ly. These three children 
aro at present in the custody of the res- 
])Ondent Dhauaram, tlioir maternal uncle. 
Admittedly, tlio wife of the appellant 
and the mother of the children died some 
seven years ago. She actually died in 
the respondent’s house and ever since 
then. until recently, oven on the appel' 
lant's own case, he assented to the 
children being maintained and brought 
up by the respondent. On 206h April 1926 
a Dotico was served on the respondent 
asking for the return of the custody of 
the children, but this not being complied 
with the appellant filed the application 
referred to in the lower Court. 

The application was resisted on van* 
OU9 grounds by the I'espondent and 
amongst these were the following : 

(a) That the respondent had brought 
about and celebrated the marriage of tb® 
eldest girl who meanwhile has died ; 

(b) that three years after his wife^ 
death tlie appellant took a mistress to 


4 
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live in his house and she still resides 
there. Allegations were also made that 
appellant had treated the mother of the 
minors cruelly, that he drank heavily 
and smoked ganja ; and 

(c) that the appellant had also arranged 
an unstiitable marriage for the eldest 
child Rampiari with one Bhika, this 
agreement only being cancelled with 
dilBcnlty owing to the efforts of the 
respondent. 

It was further pled that the real object 
of the present application was to marry 
Rampiari to a man Satyanarayan, who, 
the respondent alleges, is an unsuitable 
match for her. The man in question has 
one eye and is pitted with smallpox, and 
the child before the lower Court stated 
her unwillingness to he allied to this 
man. It was further pled that the girls 
have lived so long under the afl'ectionate 
care of the respondent and have formed 
association with his family which it 
would be improper to sever. The res- 
pondent is, on the appellant’s own admis- 
sions, in an infinitely better financial 
state then the appellant. 

The lower Court, after recording the 
statements of the parties and of the three 
children, came to the conclusion that, 
regard being had to the interests of tlio 
girls themselves, it was desirable that 
they should continue to live with the 
respondent. The additional District 
Judge was al'o influenced by the fact 
that the appellant his, for'yeara, bad a 
mistress living in his house and, on thoso 
and kindred grounds, he declined to give 
the father the custody of his children. 

In a case like this, we must start from 
tho dictum laid down by their Lordships 
of tho Privy Council in Annie Bcsanl v. 
Narat/nniah (l), which is to the follow- 
ing effect : 

Tbo father is the natural guardian of his 
children. This guardianship is in tho nature 
of a sacred trust, and he cannot, thcreforo sub- 
stitute another person to be guardian in the 
place, ile may, it is true, in the exerci.so of his 
discretion as guardian, entrust the custody and 
education of his children to auoth-T, but the 
authority ho thus confers is essentially a revo- 
cable authority and if the welfare of his children 
rcj^uire it, ho can, notwithstanding any con.- 
tract to tho contrary, take such custody and 
education once more into his own bands. 

The proposition stated in the passage 
quoted above speaks for itself and the 

(1) A. 1. R. 1‘J14 P. (j, 41=38 .Madr«07=4ri 
A. 311 (P. C.). 


only question is as to whether there are 
sufficient circumstances in the present 
case which would entitle this Court to 
prevent the revocation of the authority 
undoubtedly given in the past by the 
father to the respondent in the -matter 
of the three children in question. 

Much stress has been laid on behalf of 
the appellant on the decision uf Walsh, 
Ag. O. J., and Neave, J., in Sukhdeo Bai 
V. Ram Chandra Rai (2). The learned 
Judges pointed out in the said case that 
a father is not liable to be deprived of 
the society of his child, merely because 
he is leading an immoral life and it was 
pointed that an immoral father has 
just as good a right to his children as a 
moral man, and that in many cases be 
is as likely to see that his children are 
brought up properly, even if he himself 
does nob live in that -fashion. With all 
deference to the learned Judges who 
have decided the case quoted, I am 
unable to agree that in the majority 
of cases a father, who is leading 
an immoral life, prima facie is 
likely to have the real and best 
interests of his children at heart as 
a moral father. The mere fact of his 
immorality rather suggests tho opposite 
presumption. It is not, however, neces- 
sary for me in the present instance to 
hold that merely because the ♦p^'Qsent 
appellant still continues to have a 
mistress in tho liouso, this of itself 
would be sufficient ground for preventing 
tho revocation of tho authority in the 
past by the appellant to tlio ro-poncleDt. 
It has indeed been urged on behalf of 
tho appellant that the mistress in ques- 
tion is now blind and is only retained 
by the appellant in his house out of pity. 
Whether this be so or not, seems to mo 
immaterial, but on tho record thero aro 
strong grounds for believing that tho 
appellant has had a Sf>n by this mistress. 
He admits that a child was born to her 
after she beramo his mistiess, but 
professess ignorance as to who tho father 
of the child wa=,a most unlikely matter 
in tho circumstances. 

In the prosOnt case, liowever. another 
principle seoius to me to come into oper- 
ation. For some seven j ears back the- 
father has voluntarily allowed tho res- 
pondent to maintain, look alter and 
nurture all these three children. They 
have meanwhile been bronchfc up in an, 

(2) A. I. R. 1<J24 .Vll. G2'J=4C All.Tdc. 
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.a^imosphere and environineat which, on 
the material on record, there is every 
reason to suppose to be much superior 
and more beneficial to them than the 
atmosphere of their nabui'al father's house 
would be. In those circumstances, I am 
of the opinion that the present case is 
one where the father must be held to 
have lost his right to the guardianship 
of his children, nob only because be has 
deliberately permitted the respondent 
for seven years to undertake the duties 
of their maintenance and education 
which primarily should have fallen on 
the father himself, bub also because, at 
tlie age these children have now reached, 
it would be obviously detrimental to 
their best interests bo aUer the manner of 
their maintenance or the course of their 
education. "When to this fact is added 
the one that the father projjoses to take 
these children to his house where a 
woman, who was or possibly still is his 
mistress, continues to reside, the present 
case seems to me undoubtedly one in 
which the Court should exercise its dis* 
crotion against the father under S. 25 of 
the Guardians and Wards Act. The 
mere fact that the oldest child has ex* 
pressed her unwillingness to return 
to her fatlier would be no ground 
under the law. as it at present stands, 
for flisraissing the apjieal now before me ; 
nor do I think that the fact that the 
father proi)Oses to ally her in marriage 
with a man, who is equally unacceptable 
to the child herself and the respondent, 
would pi ima facie be a sullicionb ground 
for denying bo the father his natural 
riglit to the custody of his daughter. 

In Jjinclo V. Shum Lai ('3), Knox and 
Richards, I J., sot aside the authority of 
the father bo 'the custody of liis own 
diiuglitoT. ago! 10, chiefly on the ground 
that the father had married again and 
the child was likely to he liaiipier with 
lior maternal grandmother. That deci- 
sion was, in my opinion, dissented from 
for good reasons l)y Ayyar and 
Kapicr. T.r., in Aiulippav. Nallendrani 
fi), l»xit the present case is a much 
stronger one then the Allahabad ca^e 
roforrod to. Hero, for years past, the 
father lias lioon content to allow another 
relation to talce ovoi’ and boar tho bur- 

yi) lino'; J 2'J All. ilO-- 4 A. I.. J. 22-=l007 A. 
\v. N. 24. 

(1) fl0l5] so M xd. 47:1=23 M. L. J. 112 = 29 
I. C. 4 — 1010 M. \V. N. 330. 


den of the maintenance and the educa- 
tion of his children. During this 
period he has himself been leading an 
immoral life and to take these children 
from the environment in which they are 
now living and place them in their 
father’s house would, in my view, amount 
bo little more than an act of gross cru- 
elty. I have nob the slightest hesitation 
in holding on the material on record 
that the father in the present instance 
is unfit to have the custody of his chil- 
dren and it follows that the present is a 
case where he should not be allowed to 
revoke the authority which was given 
long ago to the respondent to have the 
custody of his children. 

These findings govern the appeal which 
is accordingly dismissed without notice 
to the respondent. 

UK. Appeal dismissed. 
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Macnair, a. J. O. 

Sakharam and others — Defendants 2*5 
— Appellants. 

V. 

T ularam and anotho — Plaintifif and 
Defendant I — Respondents. 

F. A. No. 55-B of 1925, Decided on 
19fch March 1927. 

(n) Court-fees Act, S. 7 {Iv) (cc) — Order under 
S. 14G. Criminal P. C., to sell crops — Decision 
tha‘. retention of sale-procecds'unnecessary^Sutl 
by other party — Suit must be for declaration 
and also possession — Ad valorem Court-fee is 
neccssary^Spcclfic liiUef Act, S. A2— Criminal 
P. C., S. 140. 

Whore a ^fagistrato passes an order under 
S. 140, Criminal P. C., a person claiming the 
property need only sue for a. declaration. 

But where the rviagistrato interfered with the 
possession of tho defoiidauts because an etner- 
gency bad arisen and decided that rotentiou of the 
sale proceeds was unnecessary, and ordered them 
to be handed over to the defendants, Held-, the 
Magistrate was holding the same on behalf of 
the defendants, and plaintifl's suit must be ^ne 
for possession and ad valorem fees calculated 
on tho value of tho subject-iaattor in dispute 
must be paid, [p 317 C 2] 

lb) Transfer of Properly Act, 62— Lease by 

tnoritjagor — Morlyagee is entitled to mortgagor's 
shire — Section does not apply. 

Where an agricultural lease by tho mortgagor 
in the ordinary oourso of uianagemeut is for the 
benefit of the mortgagee, S. 52, Transfer of 
Property Act. has no applientiou. [P 318 C 2] 

A/- Y. Sharcof — for Appellants. 

P. B. Gole and T'’. N, Bapat — for Res- 
pondents. 
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Order on Preliminary Point. 

Daring the bearing ot this appeal a 
question was raised whether the menao* 
random was suffiaiently stampei or nob. 
The material fasts as stated to me bj^ 
the parties 'are these. The plaintiff 
obtained possession of certain fields in 
execution of two decrees on the 14th 
November 1923. The defendants who 
were lessees of the mortgagor prevented 
him from taking the crops standing 
therein. Proceedings under S. 145, 
Criminal P. G., ware started and the 
Magistrate considering the case one of 
emergency attached the crops, sold them 
and retained the proceeds. The Magis- 
trate decided that the lessees should be 
treated as being in possession of the 
crops and passed an order, a copy of 
which forms Ex. P-7, directing that the 
proceeds of sale should be made over to 
the lessees. The plaintiff filed a suit 
claiming the sale-proceeds paying Court- 
fees ad valorem. In appeal the lessees 
have asked merely for a declaration, and 
the Court-fee on the memorandum is 
Ks. 15. They urge that the plaintiff 
should have sued only for a declaration. 

I have no doubt that where a Magis- 
trate passes an order under S. 14G, Cri- 
minal P. G., a porson claiming the pro- 
perty need only suo for a declaration. 
He does not need to sue Government as 
Government is merely holding the pro- 
perty on behalf of the true owner. The 
present case, however, appears to me 
different. The Mtgisbrato had interfered 
with the' possession of the defendants 
because an emergency had arisen. Before 
this suit was filed he hal decided that 
retention of the sale-proceeds was un- 
necessary. He was holding the sale 
proceeds on behalf of the defendants. In 
my opinion the defendatits must be con- 
sidered bo have been in possession whan 
the suit was instituted. The law does 
nob readily adopt the view that property 
is in the possession of no one who claims 
title. 

If A's property had been sold in execu- 
tion of a decree and the balance of the 
price was hold by t!io Court fo • payment 
to A, surely D, if lie claimed tliat ho 
was entitled to the balance because ho 
had had interest in the property, could 
nob .sue for a declaration. The same 
principle should in my opinion govern 
the present suit. 


In Vedanayaga Mudaliar v. Vedammal 
(1), the defendant was in possession of 
certain property apparently on behalf of 
a minor son. Proceedings were taken for 
the appointment of a guardian for that 
son, and the District Judge appointed a 
receiver to whom the property was made 
over. The order of the District Judge- 
was sat aside in appeal and it was- 
directed that possession of the property, 
should be handed back to the defendant. 
This order was passed subsequent to the 
death of the son. It was not carried 
out, and the plaintiff sued. It was held 
that the plaintiff could sue for a decla- 
ration as the property was in cusbodia 
legis and in the hands of an officer of 
the Court. I must, with respect, dissent 
from this decision. The defendants may 
be in my opinion in possession of property 
even if soma private person or a Court 
holds on their behalf and there is a pos- 
sibility that the plaintiff may obtain an 
ad interim order that such person or 
Court should nob deliver the property to 
the defendants. 

The plaintiff, then, was right in suing 
for possession, and the dofeudant-appel-, 
lanbs must pay ad valorem fees calculated! 
on the value of the subject-matter inj 
dispute. It has nob been suggested that! 
the appellants should nob be allowed to| 
moiify this appeal. Fee must be paid 
and alteration made by 25bh Februarv 
1927. 

Jiidgnieiit — The plaintiff obtained 
I Oasesdoa of certain fields i i oxocution of 
a desree oo a day when crops wore 
standing,, in the fields. The defendants, 
alleging that they were lessees of the 
judgment-debtor, prevented the plaintiff 
from taking the crops. Proceedings under 
S. 115, Criminal F. C., followed, the 
crops were sold and the proceeds were 
held by the criminal Court which ordered 
that they should bo paid bo the defen- 
dants. The plaintiff sued for the salo- 
proceeds, Rs. 5, 2-59. Tlie main defence 
was that the lessees were bona fide trans- 
ferees. and the leases wore binding on the 
plaintiff. The learno.l Sub- Judge has held 
that tho defendants are bona fide les- 
sees, Ijut thit the leases are not binding 
on the plaintiff. The suit was decreed, 
and the defendants appeal. 

The ground that the suit was bad for 
misjoindor is hardly pressed. Order 1, 
Rr_3, appears to me t") permit the join* 

(irilOOiJ 27 .Mad. .jJL. ■ ■ 
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8er. The main ground of appeal is thab 
the plaintiff decree-holder is bound by 
the leases. 

For the respondent it is strongly urged 
thab the judgment-debtor hinoself culti- 
vated the land and that the story of the 
leases is an invention intended to pre- 
vent the decree-holder from obtaining 
the standing crops. It is admitted by 
the lessees that tbe leases were given on 
favourable terms, but an explanation of 
this U offered. The plaint shows thab 
the fields were sold by action on 12bh 
December 1922 in execution of a 
decree obtained by one Gurmukh. The 
sale was not confirmed till 31sb July 
1923. I am told that the sale has sub- 
sequently, been set aside. The judgment- 
debtor Shooram (D. W. 1) states that he 
had sold his bullocks bo pay the debt due 
to Gnrmukb Marwari. Even after the 
sale of the bullocks the jndgmenb'debtor 
may have hoped to cultivate the land 
himself as he had done in previous yoirs. 

But finally he had to lease out his 
lands. This exi)lanation appears to bo 
natural. 

It is next urged that the absence of 
the loa^ie deeds is suspicious and is not 
explained. I remark that it was un- 
necessary for the defendants to allege 
that deeds of lease for a single year had 
boon oxocutod. The story that they 
were lost in the course of tho police in- 
vestigation is quite a natural one. There 
may bo some discrepancies, hut the de- 
fendants may not remember exactly who 
had the deeds last. It is clearly stated 
that tho documents wore produced be- 
fore tho police, and the plaintiff has nob 
troubled to cross-examine the witnesses 
on this point or to summon tho investi- 
gating officer in order to contradict them. 
It is next pointed out tliat there arc 
numerous discrepancies regarding the 
execution of those leases. Tho witnes- 
ses were examined some two and a-half 
years after the oxecutioii. There is much 
force in tho contention of the appel- 
lants’ counsel that witnosses of this sort 
make w’ild statements in cro'S-examina- 
tion and thab had the story of the leases 
boon false there would have been more 
efforts at cunsisbency. The learned 
Judge who hoard the witnesses has be- 
lieved thorn and I see- no reason to dis- 
agree. Ko inference can he drawn from 
a slip made by tho learned Judge who 
states in para- 10 that defendants 2 to 4 


were to have only a one-third share in 
the crops. The learned Judge himself 
recorded the evidence and the witnesses 
state that the terms of the leases were 
favourable. I agree, then, with the 
finding that the leases ware given on 
the terms alleged by the defendants. 

I have naxt to deal with the point 
whether the leases are binding. The 
learned Sub-Judge is clearly mistaken in 
saying that the leases in guostion were 
nob for the benefit of the plaintiff-mort- 
gagee. The plaintiff-mortgagee will 
clearly get the lessor’s share of the crops. 
It has been held that the leases were 
granted at a later stage when the judg- 
maot-debtor finally found ha could not 
arrange for cultivation by himself. Had 
the leases not been granted there would 
have been no crops. Batten, A. J. C.i 
in Shri Ganesh v. P>indurang (2) expres- 
sed the opinion that if the lease in that 
suit had been given in the ordinary 
course of inanagoment he would hold 
that it did not prejudically affect the 
rights of tho now malgu^ar. The pro- 
position that an agricultural lease may 
come under the provisions of S. 52, 
Transfer of Property Act, is sound, bub 
this does not mean that all agricultural 
leases must come under these provisions. 

I hold that on the facts found the 
leases did benefit the plaintiff-mortgagee 

who is undoubtedly entitled bo a sub- 
stantial share of the crops raised. Sec- 
tion 52 of the Transfer of Property Aot, 
then has no application. It is nob urged 
before me that the plaintiff could have 
obtained over a thousand rupees' by the 
use of the land if the land had been 
fallow when ho obtained possession in 
November. The appeal, therefore, must 
succeed. Each defendant must pay the 
share of the proceeds which represents 
t)i 0 shave of tho lessor in tho produce of 
the field reaped. I accept the evidence 
that the conditions of cultivation were 
those alleged by the defendants, and I do 
not see ro.ison for making the appellants 
jointly liable. The decree of tho lower 
Court is sob aside,, and tho case is re- 
manded in order that a decree may be 
passed in accordance with these direo* • 
tions. Costs in both Courts will be io 
proportion to success and failure. 

R.K. Appeal allowed. 


(•2) [1918] 14 N. ti. R. 133=:4G I. O. 763, 
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Findlay, J. O. 

Siidashiv Rao — A v^cbion* purchaser — 
Applicant. 

V. 

Umaji and anotka — Judgment-debtor 
:and Decree* bolder — Non-applicants. 

Civil Bevision No. 91 o£ 1927, Decided 
on 12th July 1927, against the order o£ 
Disc. Judge. Ghhindwara, D/- Slat March 
1927, in Misc. Appeal No. 13 of 1926. 

Civil P, C., O. 21, i?. 90 — Material irregiL- 
■larities cjusdem generis with those alleged in the 
application coming to light — Court should con- 
sider them while deciding the application. 

If iu tba oourse of aa enquiey ia au appKcabioa 
uuder O. 2L, R. 90 aay furclidi mabatUl irregu- 
larities come to light ejusdein geoeris with 
those alleged in thi origiual application, pro- 
vided the parties have due notice of the <iuos* 
tiou involved, it would bs the duty of ths Court 
to take these additional material irregularities 
into consideration in coming to a decision as to 
whether an auction sale was a legal one or not : 
A. I. R. 1926 All. 305, Bel. on. Cl* 319, C 2] 

R. W. Date — for Applicant. 

W. R. Parauik — for Non-applicant 
No. 1. 

Order ■“■That on the findings arrived 
at ]>y the learned District Judgo — find- 
ings of fact which this Court should 
not be at liberty to disturb in civil revi- 
sion — there were most serious defects 
and irregularities in conriesion with 
the auction sale I am concerned with, 
cannot bo questioned for one mcment. 
Doubt existed as to whether the per- 
mission granted to the decree-holder to 
bid above Its. 500 related to the five 
houses on bloc or to each separately. 
Apparently, also other intending p\;r- 
chasers wore in doubt as to whether the 
houses as they stood wore being sold or 
only their materials. No proper des- 
cription had beon giv’on of the property 
or its valuo* : these and other irregular- 
ities undoul>t8.11y occurred. What has 
been urged on bohalf of the applicant 
is that, in the original application tiled 
by the non-applicint Umaji, various 
grounds of irregularity, which the Dis- 
trict Judge has taken into consideration 
were nob mentioned. It is clear, how- 
ever, that the main allegation, viz., 
that other intending purchasers wished 
the houses to be pub up separately, 
whereas as a result of collusion between 
the agent of the decree-holder and the 
raalguxar, the houses were sold on bloc, 

does appear in the original application. 


In any event, 1 do not think that 
tho present applicant can derive bene- 
lit from the decision in Harbans Dai\ 
V. Kuiidan Lai (l). If in the. course! 
of an enquiry, such as has been made 
by the lower Courts in this case, any 
further material irregularities come to 
light ejusdem generis with those alleged 
in the original application, it seems to 
me that, provided the parties have due 
notice of the question involved, it would 
be the duty of. the Court to take 
these additional material irregularities 
into consideration in coming to a deci- 
sion as to • whether an auction-sale 
like that we are concerned with was a 
legal one or nob. Mukerji, J., in Ram 
Saraii Dxs v. Girdhari Lai (2) has 
pointed out that when a specific mate- 
rial irregularity has been alleged and 
when additional particulars subsequently 
come to light, which amount to a fur- 
ther material irregularity or to an in- 
crease in the original one alleged, it is 
open to the Court to bake these matters 
into consideration. All that really hap- 
pened in the District Judge's Court was 
that further particulars as regards the 
highly unsatisfactory conditions under 
which this was conducted, came bo tlie 
surface and were adjudicated upon by 
it. The sale, in short, was, from ev'ery 
point of view, a bad ono and. although 
in the original application, the present 
uou-applicanb 1 did not enter all tho 
particulars of the irregularities in ques- 
tion, bliQ fact remains that ho alleged 
material irregularity in support of the 
basic defect which relates to the doubt 
as to whothor bhs hou^os were to bo 
sold en bloc or separately. That was, 
in my opinion, a defect which went to 
the root of the sale and, even apart 
from the other considerations mentioned 
by the learned District Judgo. would 
have amply justified the order passed by 
the latter. 

I see DO reason, thoroforo, to inter- 
fere and dismiss the application. Appli- 
cant must baar the non-applicant I’s 
costs. Costs in tho lower Courts as 
already ordered. 

.ipplication dismissed. 


(1) C1898J 21 .\11. llo\^,18U,S) A. W N '>\ f 

(2) A. I. tt. 1025 All. 305.= 13 All. 2S6. ' “ ‘ 
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Macnair, a. J. C. 

Thdkur Mooratsinrjh and othevs — Plain* 
tiffs — Appellants. 

V. 

Miinilal — Defendant — Respondent. 

Second Appeal No. 21 of 1926, Decided 
on 22nd June 1927, against the decree of 
tlie Addl. Dist. J., Damob, D/- 8th Octo- 
ber 1925, in Civil Appeal No. 32 of 1925. 

(а) C. P. Tenancy Act, S. 80 — Tenancy can be 
termina'cd in any toay at the deaire of both 
parties. 

S. SO '1) speciiies the couditions under which 
aa absolute occupancy or an occupancy tenant 
may surrender his holding without consulting 
the wishes o( his landlord. It does not state that 
tho contract of tenancy cannot be terminated iu 
other ways at the desire of both contractinc 
parties. [P 320 C 2J 

(б) Occupancy Holding— Salt by landlord for 
•Vedment— Defendant not claiming through the 
tenant— Ife cannot plead that tenant has not 
surrendered. 

When a landlord svies to eject a trespasser 
from a tenancy holding, it is not open to the de- 
feucant. who is not a transferee from the tenant 
and does not hold under the tenant, to plead 
that the tenant has not abandoned the boldine 
11 .V. L. Ft. 124, FoU. [P 320 C 2J 

(cj C. P. Tenancy Ac», S. SS— Sub-tenancy for 
one near does noi continue after that year. 

There is no presump’.ion that a sub-tenancy 
for a single year coDtit:u98 after that year ex- 
pires: n X. L. n. 3. Dlsl. [P 320 G2] 

I . Done ajid P. .Y. Hud) a — for Appol- 
laots. 

d- y • Khtire f3i.n(\ W.B. Pendharkfir — 
for Respondent. 

Judgment. — The plaint alleges that 
<jne Bhuroy, tenant of a holding in the 
ratti of whiclj plaintiff 1 is the lambar- 
<lar, surrendered bis holding on 19th 
June 1924. The plaintiffs began to 
plough the 6elds but wore ousted by the 
defendant who had been in possession as 
sub-tenant of Bhuroy in the i)reviou 9 
year. They sued therefore to eject tho 
defendant. The defence was that tho 
defendant had been holding under the 
plaintiff latnbardar for a number of years 
:uid that Bhurey had no right in the 
fields at tho date of surrender. 
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1924-25. The other points raised in 
first appeal were not decided. 

In second appeal the decision of tho 
lower appellate Court is attacked. It is 
clear that that decision is erroneous. 
In the first place, S. 89 (l) of the Central 
Provinces Tenancy Act, specifies the 
conditions under which an absolute ocou* 
pancy or an occupancy tenant may sur- 
render his holding witnout consulting the 
wishes of bis landlord. It does not state, 
nor can it be inferred that the contract 
of tenancy cannot be terminated in other 
ways at the desire of both contracting 
parties. 

In the next place, when -a landlord 
sues to eject a trespasser from a tenancy 
holding, it is not open to the defendant, 
who is not a transferee from the tenant 
and does not hold under the tenant, to 
plead that the tenant has not abandoned 
tho holding; Sahasram v. Sheonath (1). 

The respondent’s Counsel urges that 
the plaint admits that the defendant was 
a sub-tenant in 1923*24 and that it 
should be presumed that this sub-tenancy 
was renewed for the ensuing year. Ho 
relies on Sheomanga: v. Nanhelal (2). 
But that ruling refers to a sub-tenancy 
from year to year, and the plaint merely 
states that the defendant had been a sub- 
tenant for one year. The defendant 
never alleged in this suit that he bad been 
a sub-tenant of Bhurey from year to 
year. There is, then, no basis for a 
presumption that the sub-tenancy for a 
single year continued after that year 
expired. After the expiry of the year 
the respondent was a trespasser. He 
cannot, then, plead that the tenant has 
still a right to tho holding. 

The decree of tho lower appellate 
Court must therefore be set aside, and 
tho case must he remanded to that Court 
for decision of the remaining grounds of 
appeal. Costs in this Court will be costs 
m the suit. A certificate for refund of 
Court-fees paid in this Court will be 
given to the appellants. 

Case remanded. 


The first Court held that the plaintiffs’ 
allegations were true and passed a decree 
forjiossossion. In first appeal it was 
belli that as tho deed of surrender 
was oxocuted on 19th Juno 1924, the 
plaintiffs bad no title to possession of 
tho fields during the agricultural year 


N.l_. i-c. 124 = 31 1. C. 303 
(2) [iOiej 14 N. L. R. 3=s43 1. C. 392. 
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Bapurao and others — Defendants — Ap- 
pellants. 

V. 

Narayan Keshav Ghande — Plaintiff — 
Respondent. 

S. A. No. 76'B of 1926, Decided on 
16th March 1927, from the judgment of 
the Addl. Disb. Judge, Yeobmal, D/- 20th 
November 1925, in Civil Appeal No. 75 of 
1925. 

Court- fees Act, S. 12 (ii) — Suit for ejectment 
stamped under S. 7 (xt) (cc) —Defendant raising 
question of title and Court decreeing suit on the 
same — Defendant appealing but paying Courts 
fee not on market value — No defect of jurisdic- 
tioyi — Question of Court-fee will not be allowed 
to be first raised in second appeal—Civil P. C., 
8 . 100 . 

Plaintiff claimed possession of a house from a 
tenant holding over and paid Court-fee under 
8. 7 (xi) (co). The defendants raised the question 
of title and in consequence of their plea, the 
question of title had to be gone into. The defen- 
dants appealed but did not pay Court-fee on the 
market value of the house, in second appeal 
defendants raised an objection that as Court-fee 
was paid under S. 7 (xi) (cc) plaintiff should not 
have been given a decree on the basis of title. 

field ; that as fcho objection had only been 
raised for the first time in second anpeal and as 
appellants (defendants) in their appeal in the 
lower appellate Court only paid Court-fees at 
the lower rate themselves, the question should 
not be reopened, no defect of jurisdiction beine 
involved. [P 322 c 1. 2] 

V.V. Kellcar — for Appellaats. 

M. V, Niyogi — for Respondonb. 

Judgment. — The defendanfcs-appol- 
lanfcs, Bapurao, Govinda and Anna, have 
come to this Gourfc on second appeal 
against the judgment and decree of the 
Additional District Judge, Yeotmal, dated 
20bh November 1925, by which their ap- 
peal against f^be decision of the Subordi- 
nate Judge. 2nd class, Kelapur, dated 17th 
August 1925, putting the plaintiff in 
possession of the house in suit, was dis- 
missed. 

There are only four points raised in 
the present appeal. The first of these is 
that the lower Courts have erred in iiold* 
ing that there had been a partition bet- 
ween Sibaram and his brothers. On this 
point I cannot find the slightest room for 
interference on second appeal. It is true 
the evidence is more circumstantial than 
direct, bub in the case of a partition 
which occurred, as the one in suit is 
alleged to have occurred many years ago, 
direct evidence may naturally not be 
lorfchcoming. The very detailed and 
1927 N/41 & 42 


careful consideration of all the evidence 
made by the Subordinafte Judge is on the 
whole conclusive on this point and there 
is no room whatever for this Court sit- 
ting as one of second appeal to disturb 
either the finding of the original Court 

in this connexion or that of the appellate 
Court. 

The second point urged in second ap- 
peal is that the sanitation clerk should 
have been examined on commission with 
respect to the sanitation papers produced 
in the evidence on behalf of the defen- 
dants. Had the decision of the first 
Court stood good ih*this connexion, viz., 
that there was nothing to show that the 
entries in the sanitation register related 
to the house in suit, there^ might have 
been some substance in this connexion 
bub, as the first Court has very properly 
pointed out, even if we assume that the 
entries referred to relate to the house in 
suit, their existence in no way shows 
that Baliram was owner of the house, the 
obvious explanation was that he paid' the 
charges on Sitaram’s behalf during the 
latter’s illness. 

The third point urged on behalf of the 
defendants-appellants is that the posses- 
sion of Baliram was also adverse, viz. 
during the two years or so he lived in 
the house in suit along with Sitaram. 
Such a suggestion is totally contrary to 
the probabilities of human nature and 
experience. It is perfectly clear fcliafc 
Baliram^ %vent. out of afVection. to live in 
Sitaram's house when the latter was 
ailing and nearing his end, and there is 
nobiiing whatever to suggest that during 
that period his possession could he or was 
adverse. The findings of fact am-ived at 
by both the lower Courts are undoubted- 
ly sound and they, in effect, dispose of 
this allegation. 

There remains the fourth contention 
urged in appeal, viz. that as the plaiutiff 
c^ame to Court paying Courfc-foo.s under 
o. 7 (xi) (cc). Indian Court-fcos .Act, for 
recovery of the house from his tenant, 
and as the plea of lease has been held* 
unproved, the plaintiff was not entitled 
to succeed on the .strength of a title 
raised independently of the alleged lease 
to the tenant. It is true that in para. 
lU (1.) of the plaint, an alternative plea 
was urged that if the Rs. 25 claimed as 
rent could not bo recovered as such, it 
should he decreed as mesne profits The 
fact, however, remains that posUssion 
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‘was olaicoed ia bhe present sait as from 
the tenant in respect of bis holding over 
after the termination of his tenancy. In 
ground 3 of the petition of appoal it is 
somewhat ingeniously urgei that the 
lower Courts failed to see that the plain- 
titf was not entitled to raise the question 
of, and Siicaead ou, title independently of 
the alleged ldi,sa. As a matter of fast, 
what really occurred was that it was the 
defendants who raised the question of 
title and it was in consequence of their 
plea that the question of title, apart 
from the lease had to be gone into. 
Moreover, it is pertinent to remark that, 
even in their appeal bo the Court of the 
Additional District Judge, the appellants 
refrained from^ raising the px'osenb ques" 
tion and expressly valued their appeal 
at only Rs. 75. I have been referred to 
the decision in Pr.zmatha Natk Ganguly 
V. Amiraidi Sheikh (l) and Balasidhan- 
tarn V. Pcru'nal Chetti (2). Tlie former 
decision is not peculiarly apposite. In it 
a suit for khas possession was instituted 
against three defendants. The defen- 
dant 1 admitted that he had been hold- 
ing the land undor a lease from the 
plaintilT, which had expired. The other 
two defendants established their plea that 
there was no relationship of landlord and 
tenant between the plaintiff and them. 
The Court held that, in the circumstances 
of the case, the suit could only proceed 
against defendant 1 on a plaint stamped 
under S. 7, 01. (ii). Court-fees Act. In 
the Madras case quoted, the Court-fees 
wore paid under the same provision, and 
•what Aiyar and Sastri, JJ., decided was 
that the title of the plaintiff need nob bo 
gone iot^ in the case. Kven assuming, 
therefore, that the appellants are enti- 
tled to raise, as they have done in effect, 
the plea that insufficieixt Court-foes wore 
paid, it seems to me that, in tlia peculiar 
circumstances of this case, the question 
of title having been raised by the defen- 
dants indopen lently of their denial of 
the lease and it being clear that, in the 
oirc'.iinstances, Ceurb-feos should have 
been payable on the market value of the 
proi>irliy under S. 7, 01. (5) of tho Gourt- 
I'oo^ .\ctr. tho question which remains is 
whotlior on that jxrirkot value the Judge 
of the lirsb Court had jurisdiction to ou- 
fcortain tho plaint and decide the case. I 

(1) [lUiOJ 21 C.W.M. 151 -55 I.C. 178. 

.(2J [1014] 27 M.L.J. 175=27 I.O. 102 = 1 M. 

C41. 
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have verified the fact that the Sub- 
ordinate Judge in question had at 
the time jurisdiction in suits of the 
nature of the present one up to Rs. 1,000. 

I have at the bearing recorded the state- 
ments of counsel and they are agreed 
that the market value of the property is 
Rs. 1,000. Therefore, had the suit been 
framed in the form in which the present 
defendants-appeilants now allege it should 
have been, for this is, in effect, what 
their allegation in para. 3, petition of 
appeal amounts to, the Subordinate Judge 
in question would have had jurisdiction 
to try and dispose of the suit. As this 
objection has only been raised for the 
first time in second appeal and as appal* 
lants-defendants in their appeal in the 
lower appellate Court only paid Court- 
fees at tho lower rate themselves, I do 
not think this question should be re- 
opened now, no defect of jurisdiction 
being involved. 

The appeal accordingly fails and is dis- 
missed. Appellants must bear the res- 
pondents’ costs. Costs in the lower 
Courts as already ordered. 

R.K. Appeal dismissed. 
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Kinkhede, A. J. C. 

Gangaprasad and another — Defen- 
dants — Appellants. 

y- 

KoduJal and another — Plaintiffs — Res- 
poodents. 

S. A. Ko. 68 of 1925, Decided on 28th 
June 1927, against the decision of the 
Addl. Dist. Judge, Jubbulpore, D/- 8bh 
November 1934, in 0. A. No. 49 of 1924. 

Civtl- P- C., S. 11 — Alternattve causes of 
acUon-^0. 2. i?. 2. 

A person U not bound to sue on au .alternative 
cause of action and failure to so sue in the 
former suit docs not bar subsequent suit. 

[P R22 O 2] 

TV. B. Pendharkar —for Appellants. 

H. S. Gour, M. R. Pathak and K, A, 
Potey — for Respondents. 

Judgnnent. — The sole question argued 
is whether the present suit for accounts 
is barred by the former suit either under 
S. 11, Expl.-4. or O. 2. R. 2, Civil P. O. 
1 am of opinion that the appeal of the 
defendant must fail for the simple reason 
that the plaintiff was not bound to sue 
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Sheobam y. Bambhau (Kinkhede, A. J. C.) 


OD thd al&ernaMye oausa of action in the 
formar suit. Though he might have sued 
in the alternatiye there was nothing in 
law which showed that he ought to have 
done so in the former suit. 

The appeal, therefore, fails and is dis- 
missed with costs. 

n.K. Appeal di$)7iissed. 
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Kinkhede, a. J. 0. 

Skeoram — Defendant — Appellant. 

V. 

Bambhau and others — Plaintiffs — Res- 
pondents. 

P. A. No. 38'B of 1926, Decided on 
11th July 1927, from the decision of 
the Ist Addl. Dist. Judge, Akola, 
D/- 25th March 1926, in Civil Suit No. 3 
of 1925. 

Trusts Act, S. 43 — Co-trusiee not consulting 
others — Eaxluslue management bona fide — No 
■corrupt motive — ffe sitould not be removed — Op* 
portunily should be afforded to correct. 

Where a oo-trustee bona fide believed that he 
'WAS entitled to oall hlmialf a hereditary trustee 
and as such bad the preferential or exclusive 
Tight of managetneot of the trust nroperty, and 
so did not consult his co^trustees in the past and 
-this exclusive inanagemeut could not be at- 
-tributed to any corrupt motives on the co- 
■trustee’s part. 

Held : he should not bo absolutely expelled 
from the management of the trust property. He 
should have a probationary period wherein he 
could show his own readiness to act in co* 
operation with the other co^trustees so as to 
make the working smooth and unobjectionable 
in any way. ' 323, 0 2] 

G. G. Hatwalue — for Appellant. 

A.V, Khare fund W. B. Pendharkar — 
for Respondents. 

Judgment. — No attempt has been 
■made before me by the respondeat to 
show that the conclusion of the lower 
Court that there is a clear indication in 
the defendant's acts that ho wants to 
thwart the authority of tho other trus- 
tees and assume the supreme power to 
himself is in any way unwarranted or 
unjusbitied. It is said that this kind of 
attitude on tho defendant’s part was due 
to a bona file beliof that he was entitled 
to call himself a hereditary trustee and 
as such had tho preferential or exclusive 
right of management of the trust pro- 
perty, but that since the defendant has 
now disabused his mind of that impres- 
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sion he should be given a chance to show 
that he can work smoothly if allowed 
to remain on the Board of trustees. 

-Looking to the antecedent history of 
the trust, as laid down in Mahomed 
Ismail Ariff v. Ahmed Noola Daioood {!), 
1 think, the defendant had reasonable 
grounds to think that his voice could 
reign supreme in the managemont of 
the trust, and that he could do every 
thing according to his own wishes with- 
out consulting plaintiff 1 or the other 
trustees. No' doubt there was this fail- 
ure to consult his co-trustees in the 
past, but the plaintiffs have not been 
able to show that this exclusive man- 
agement was attributable to any corrupt 
motives on the defendant’s part, because 
the lower Court has very correctly 
pointed out that no misapplication of 
the trust money is brought home to the 
defendant. All that is proved against 
him is, if I may so put it, his vanity 
which prevented him in the past from 
associating himself with the other co- 
trustees. But for that alone be ought 
not to be visited with an absolute ex- 
pulsion from the management of tho 
trust property. It would be a very dis- 
proportionate punishment for his fail- 
ures. I think under the peculiar cir- 
cumstances of the case, the defendant 
should have a probationary period 
wherein ho could show his own readi- 
ness to act in co-operation with the other 
co-trustees so as to make the working 
smooth and unobjectionable in any way 
and thus ensure the interests of the trust 
and its property. 

I therefore set aside tho decree of the 
lower Court and the appointment of 
Baliram Jeewaji Teli of Borgaon made 
thereunder and remand the case to the 
Court below with directions to fix a 
reasonable period of probation for the 
above purpose and give tlie defendant 
an opportunity to show that ho can use- 
fully serve on the Board of trustees and 
that his continuance on tho Board is 
for the interest of tho trust and its 
property. 

In the circumstances of tho case, I 
direct that each party sliall Ijear his 
own costs of this Conrt. Costs in the 
Court below will bo costs in the cause. 

B.K. Case remanded. 


(IJ A. I. R. 1910 L\C. 132^-^13 Cal. 
I. A. 127 <P. C.j. 
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Kinkhede, a. J. 0. 
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Kotval, A. J. O. 


Mohamad Hatam — Judgment-debtor — 
Applicant. 

V. 

Bavidutt Kisaiidayal Firm — Decree- 
holder — Non-applicant. 

Civ. Rev. No. 95-B of 1927, Decided on 
llfch July 1927, against the order of the 
Addl. Dist. Judge Akola, D/- 7bh April 
1927, in execution proceedings arising o it 
of Civil Suit No. 6 of 1925. 

Civil P. C., S, 70 {2)—NolificAtion tra,*is' 
Jerriv.g jurisdiction to Collector — Civil Court's 
jurisdiction ousted. 

The jurisdiction of the civil Courts in the 
Tuatter of the execution of decrees in cases in 
which any interest, in land used for agricultural 
purposes or held on a touiire which is recognized 
at the time of the settleiiieot of such land, or 
of houses or of other immovable property con- 
nected with such land or interest, and used for 
agriculturel purposes is to be sold, is ousted by 
uotification which transfers it to the Collector 
with effect from 1st April 1927. [P 324 O 1] 

B. K. Bose and A. F. Kliave — for Ap- 
plicant. 

D. W. Kathalay — for Non-applicant. 

Order . — The order sought to ba re- 
vised is clearly wrong and cannot be 
allowed to stand. The wording of the 
notification is clear and ousts the juris- 
diction of the civil Courts in tlie matter 
of the execution of decrees in cases in 
which any interest, in land used for 
agricultural purposes or held on a tenure 
which is recognized at the time of the 
settlement of such land, or of houses or 
of other immovable property connected 
!%vith such land or interest, and used for 
agricultural purposes, is to be sold, and 
transfers it to tlie Collector with effect 
from 1st April 1927. The proposed sale 
by the civil Court would thus be ultra 
vires and without jurisdiction and the 
same must be therefore stopped. I there- 
fore set aside the order and direct the 
lower Court to transfer the execution of 
tlio decree to the Collector as required 
by the notification. 

The revision is allowed with costs to 
ho paid by the non-applicant. The 
jilaadei’s fee will be Rs. 50 in this Court. 

n.K. Bevisioii allou'ed. 


Sheikh Umrao — Plaintiff — Appellanir 

V. 

Sheikh Karim and others — Defendaots- 
— Respondents. 

S. A.No. 231-B of 1926, Decided on 
12th April 1927, from the decree of 
the Spl. Addl. DUb. Judge, Akola. D/- 8th 
February 1926, in Civil Appeal No. 64- 
of 1925« 

Mahomedan Law — Gift — Marz-ul-mout- 
EssentiaU discussed^ 

That iUd^ss alou6 which in tho ordinary 
coiirsd is fa(al aod from which the person suffer* 
iag eventually dies and which is aooooipaDied 
by an actual appreheusion of death -in the- 
sufferer’s mind or by circumataaces likely to 
create in him the apprehensiou of death comes 
within the ddfinition of a marz-ul*mout* The- 
essential condition of a marz*ul*mout ia the 
apprehension or fear of death in the sufferer's- 
miud. To enable one to decide whe* 
ther such apprehension existed or was likely to 
have existed certain tests have been prescribed 
by tUe Mahomedan lawyers which, however^ are 
not conclusive either with respect to the illoess^ 
or the apprehension* When a person has suffered 
from an illness, which is ordinarily mortal for a 
long time, so that it has become, as it were, a- 
part of his constitution and thus ceased to cause 
apprehension of death, the illness is not a marz- 
ul*mout. The time which may bj considered 
long enough to negative the existence of the 
apprehension is a year or more. But a long con- 
tinued^ illness may become marz-ul*mout 
when it begins to increase in severity and the 
increase ends with death for the aggravation is 
to be taken as a new illness likely to create (ear 
of death in the sufferer’s miud« luability to 
attend to one^s daily avocations or to stand up 
to say cue’s prayers may be regarded as a. 
test of Diarz-ul^mout, for such iuability in a- 
person suffering from a mortal disease may 
ordinarily be taken as eufficiout to create an ap* 
prehension of death : 8 C. It'. N. 57 ; 31 Cal 

319 and 35 Cal. 271, (P. C.;) Foil. [P 325. C 1]. 

A. Bkagwanl aiid S. A. Ghodgay — for 
Appellant. 

AT. U. Niyogi — for Respondents. 

Judgment. — Sheikh Chand was the- 
father, and Nur Muhammad, the deceased 
father of defendants, 1 to 4 was the- 
brother of the plaintiff Umrao. Sheikh- 
Chand died on the 24th November 1909. 
On the 4th November 1909 by a deed, 
which though called a “sattlomont 
patra” is really a deed of gift, he had 
given away the whole of his property to 
Nur Muhammad. 


The plaintiff claims a half-share of the 
property by partition alleging that the- 
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•gift was void as it was made in the 
course of a marz*ul-mout, that is death- 
illness. 

The only point for decision here is 
whether, the disposition was made in a 
marz-ul-mout. It has been found by the 
lower appellate Court that Sheikh Ghand 
was suffering from asthma for 30 or 35 
years and that the immediate cause of his 
death was high fever from 'which he suffe- 
red for five or six days before his death. 

That illness alone which in the ordi- 
nary course is fatal and from which the 
person suffering it eventually dies and 
which is accompanied by an actual appre- 
hension of death in the sufferer’s mind 
or by circumstances likely to create in 
him the apprehension of death comes 
within the definition of a marz-ul-mout. 

The essential condition of a marz-ul- 
mout is the apprehension or fear of death 
in the sufferer’s mind. To enable one to 
decide whether such apprehension existed 
or was likely to have existed certain tests 
have been prescribed by the Mabomedan 
lawyers which, however, are not con- 
clusive either with respect to the illness 
lOr the apprehension. \Vhon a person 
jhas sufiered from an illness, which is 
jordinarily mortal, for a long time so 
that it has become as it were, a part 
of his constitution and thus ceased to 
cause apprehension of death the illness 
is not a marz-ul-mout. The time which 
may be considered long enough to 
negative the existence of the apprehen- 
sion is a year or more. Bub a long-con- 
tinued illness may become a marz-ul- 
mout when it begins to increase in 
severity and the increase ends with 
illness likely to create fear of death in 
fchosufferer’s mind. Inability to attend 
to one’s daily avocations or to stand up 
to say one’s prayers may bo regarded as 
a test of marz-ul-mout, for such inability 
in a person suffering from a mortal 
disease may ordinarily be taken as sutli- 
cionb to create an apprehension of death : 
see Ameer Ali’s Mabomedan law, Vol, 
1. S. 4 : TIassarat Dibi v. Golam Jajffar 
(1), Fativia Bihee v. Ahmad Balcsh (2), 
and Fatima Dibi v. Ahmed Daksh (3). 

Applying the law as stated above, the 
gift in question cannot be treated as one 
made in a marz-ul-mout. Asthma is not 

(1) tisyyj 3 0 . w."n. 57. ~ ’ ' 

(2» [1904] 31 Cal. 319. 

<3> [1908J 35 Cal. 271=35 I. A. 67=7 C L J 
122=12 C. W. N. 214 (P. C.). * ’ 
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a disease which is ordinarily mortal. It 
did not incapacitate Sheikh Ghand from 
standing up for prayers or attending to 
his daily avocations or personal needs 
and was not likely to have created a fear 
of death in his mind. The high fever 
of which he died came nearly three 
weeks after the gift was made. The gift 
was, therefore, not made in ^a marz-ul- 
mout. 

The appeal fails and is dismissed with 
costs. 

H.D, Appeal dismissed. 
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Findlay, J. C. 

Murlidhar and another — Defendants — • 
Appellants. 

V. 

Hussain Khan — Plaintiff — Respon- 
dent. 

S. A. No. 314 of 1926, Decided on 
24th June 1927, against the decree of the 
Dist. Judge, Nagpur, D/- 19th February 
1926, in Givil Appeal No. 127 of 1925. 

(a) Landlord and Tenant— Sir land— Land 
held in severally— Proprietor and not lambardar 
is the landlord. 

Where sir land has been distributed and has 
been held in severalty, each proprietor is the 
landlord of the land so held by him : 15 C. P. 
L. n 143, Foil, [P 326 C 1 3 

(4) C. P. Tenancy Act (1920). Ss. 12 and 13— 
Ex-propnelanj tenant of sir land held in seve- 
ralty surrendering it to the proprietot — Lain- 
bardar Cs 710I entitled to dispossess the proorietcr 
under S. 13. 

Where co-sharers, bolding sir l.vud in severalty 
sell their share to a stranger and then sur- 
render their ex-proprietary rights to him. the 
lambardar is not entitled to apply under S. 13 
to set aside the traiisictiou and the revenue 
Court has no jurisdiction to put the lambardar 
in possession ; A. 2. P, 1024 Nag. 381. Pef. 

_ [P 320 C 2J 

A. V. Wazal/oat — for Appellants. 

G. R. Trivedi — for Respondent. 

Judgment. — The plaintiff, ilussain 
Khan, is a 3 anna 6 pies co-sbarer in 
mauza Gobjai* (Chhindwara). lie acquired 
this share under a rogistored sale-deed, 
dated 30th June 1922 (Ex. P.l) from 
the previous co-sharers Ganpat Rao 
Damodar, Prahlad and Shri Niwas. On 
execution of the sale-deed, the vendors 
became ex-proprietary tenants of the 
three fields in suit, bub four days later 
viz., on 4th .July 1922, they snrrenderel 
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three fields to the plaintiff on payment 
of a consideration of Rs. 610. Defen- 
dant 1, Murlidhai’, is the lambardar of 
the patti in which the fields are situated. 
He presented an application under S. 13, 
Tenancy Act 1920, to the Deputy 
Gommissionor, Ghhindwara, and obtained 
possession of the fields from the plaintiff 
in pursuance of the said application. The 
other three defendants are subsequent 
transferees of the land. 

The plaintiff filed the prasent suit to 
recover possession of the three, fields 
from the defendants and also alleged that 
the action of the revenue authorities 
in placing defendant 1 in possession 
was ultra vires and without jurisdiction, 
The Subordinate Judge held that the 
fields in suit were the exclusive sir of 
the plaintiff, that he alone had the right 
to take a surrender of the land and that 
the action of tbe revenue authorities in 
connexion with defendant I's appli- 
cation was without jurisdiction. The 
first two defendants appealed to the 
Court of bho District Judge' who con- 
firmed the judgment and decree of the 
first Oourfc. 

In this Court it is not now denied that 
the sir land in question was held in 
severalty and as the exclusive property 
oi the present plaintiff. It is urged, 
however, that, in \ iow of S. 188, Sub- 

(2) (a), Land Revenue Act, the lam- 
bardar must bo deomod to bo the landlord 
of the fiuhhj in question and that, there- 
fore, the application bo. and orders of, 
the revenue Court were competent and 
could not now be questioned in the civil 
Court- In this connexion I liave boon 
reforroii to the remarks of Uallifax. A. J. 
G . in 2?. 5. RxvilcrisKnapuri v. Tanha 
(l). but nothing in those remarks saoras 
to carry the contention of the appellants 
so far as it would bo nocos^ary to go for 
bis success in tliis appeal. The law as 
laid down by Istuay, J. C., in thi.s con- 
nexion in Dhondha. v. V isJiUwuath (2). 
seems to mo still to stand good and 
nothing in the provijion of the Land 
Rovenuo Act 1917, relied on by tho 
plaintifl, seoms to me to detract from 
the view tliat where sir land has been 
di-^triljutod and has boon hold in sever- 
alty, eacli j)roprietor is the landlord of 
the land so hold by him. 

I do not think on the facts of tho 

(1) A. 1. K. 1923 Niig. 153=L0 N. L.’U, 69 

(2j [1902] X6 C. 1*. L. R. 113. 
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present case it is possible to hold thak 
by any stretching of language tbe lam' 
bardar, defendant 1, can be described as 
tbe landlord of the tenants of the fields- 
in question : cf. Nand Kishore v. Lai 
Singh (3). In this view of the case, 
therefore, I am of opinion that tbe ap' 
plication under Ss. 12 and 13, Tenancy 
Act, was an incompetent one and that 
the revenue Court was acting without! 
jurisdiction in passing the orders it did. 
I find, myself, therefore, in agreement' 
with tbe learned District Judge in his 
finding that the jurisdiction of the olvir 
Courts in the present case is not barred. 

It has next been urged that as 
there were only some four days between 
the execution of the sale-deed and tbe 
surrender-deed, both transactions should 
be regarded as one and the surrender 
should be held to have been in con- 
travention of S. 49, Tenancy Act 1920, 

I do not think that this contention can 
be accepted as from tho present appel- 
lants who, on the finding arrived at- 
above, have no locus standi in the matter^ 
If the question could arise at all, it could 
only be between • the ex-proprietary 
tenants and the present plaintiff. 

I find myself, therefore, in complete- 
agreement with the judgment of the 
learned District Judge and dismiss the 
present appeal Tbe appellants must 
bear the respondent’s costs. Costs in the 
lower Courts as already ordered. 

R. K. Appeal dismissed. 

(3) A. I. R. 1924 K3g. 381. 
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Kinkhrde, a. J.C. 

Mt. Bani and others — Defendants — 
Appellants. 

v. 

Zamaji and others — Plaintiffs — Res- 
pondents. 

S. A. Ko. 218-B of 192G, Decided 
on 11th July 1927, from the decree 
of the 1st Addl. District Judge, Akola, 

D, - 2Gbh February 1926, in Civil Appeal 
No. 16 of 1926. 

Evidence Act, S. 86 — Report of death was 
2}resnf>ied to be made wHhin a tveek of its 
occurrence. 

Whore the date of death of a person was in 
question, and a report of death iu the kotwal s 
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dated 6tli January 1913 was produced but 
it did not mention the date of death but the 
lower Court inferred that the death was within 
a week of the date of th3 roport : 

Held', that the inference drawn by the lower 
Court was not altogether erroneous or one which 
could not have been reasonably drawn from 
facts proved. [P 3'^'* C ^3 

W. B, Pendharkat — for Appellants.. 

G. G. Hatwalne — for^Respondents. 

Judgment. — The present suit was 
filed on 22Dd December 1921, and it is 
the plaintiffs’ case that they are within 
time because, according to 'them, the 
death of Gangabai after whom they 
claim to succeed as reversioners took 
place on 6th January 1913. In support 
of this contention of theirs they pro- 
duced a report of her death in the 
Kotwal’s diary of which Ex. P*3 is a 
copy. This report is dated 6th January 
1913 and does not mention the date 
of Gangabai’s death. Bub the Courts 
below have inferred that the death 
was within 12 years of the suit from 
the fact that the report is dated 
6bh January 1913, and in the usual 
course of things it must have taken 
place within a week of the data of the 
report. The correctness of this conclu- 
sion is challenged by th j appellants in 
this Court on the ground that there is 
no po.sibive rule in the manual framed 
by the liOcal Government under the 
Berar Land Lovenuo Code prescribing 
that the village w.abchmaii or the pabel 
of a village in Borar must ret>ort births 
and deaths every week. Looking to 
the oljject of these reports and their 
usefahiess in the matter of compiling 
perio.Ucal vital statistics. I am not pre- 
pared to differ from the lower appellate 
Court and hold that thi inference drawn 
l)y it is altogether erroneous or one which 
could not have been reasonably drawn 
from facts proved. It was opju tj that 
Court bo draw the iufcronje and to come 
to the finding it did in the state of the 
record. Tlio appeal, therol'oro, fails and is 
dismissed with, costs 

D. 1). A p i/e-i I d / s missed . 
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Mackair, a. J. C. 

Mohansingh — Defendant 1 — Appel* 
lant. 

V. 

Pitnji and ancthei — Plaintiff and De- 
fendant 2 — Respondents. 

S. A. No. 21-B of 1926, Decided on 5th 
July 1927, from the decree . of the 1st 
Addl. Dist. Judge, Akola, D/- 30tb Sep- 
tember 1925, in Civil Appeal No. 103 of 
1925, 

(a) Hindu Latu—~Joint family — No n-ucletis — • 
Joint brothers purchasing property — Presump' 
tio7i is that they are Joint tenants. 

Joint family property can come into existence 
without a pre-existing nucleus : 32 Bom. 479, 

Foil. CP 328 0 1] 

Where three brothers are joint at the time of 
a purchase there is no presumption that they are 
each possessed of separate x>roperty and that each 
contributes from his separate 'property to make 
up the purchase money. On the other hand, the 
inference from tbe facts, that the brothers are 
jcint, that theiu are uo other oo-sharers and 
that the brothers, after the purchase, own the 
property in equal shares, is tbixt -the pur- 
chase is made with joint funds. [P 326 C 1] 

(b) Evidence Act. S. 101 — V endor and vendee 
near relations — Hale-deed uith vendor — Vendee 
must prove that sa/e was not nominal — Benami, 
(Obiter). 

Whore the veudor aud vendee are near relations 
and the sale. deed is in pcs^6Ssion of the vendor 
the burden of proving that the sale is not bogus 
is on tbo veudoe. [P 328 0 23 

Fida Ilifssaiii — for Apr©llanb. 

G. G. llattcal.ic — for Respondents. 

Judgment. — Govincla, Narayan aud 
Namu were three brothers. The plaintill' 
Mb. Bunji is tbe daughter of Narayan and 
his wife Ranyuliai. Her case was that 
the field in suit was tbe property of 
Laxmibai, mother ot the three brothers. 
Laxcui died in 1U08 when her sons were 
separate. Thus iSarayan inherited a 
ono-thi rd share. Narajan and Rangubai 
became owners of Namu’s shave by ad- 
verse possession, and Rangubai purchased- 
Govinda’s share on 18th January 1UL3. 
Thus Rangubai became owner of the 
whole x)roi)orty, and the plaintiff suc- 
ceeded to her after her death in 1911. 

The defence was that the field in suit 
was purchased by Govinda on behalf of 
himself and his brubliers on 19th February 
i901,t liat tlie brothers never separated and 
that in 1916 the manager of the joint 
family sold the field to one Dhondu, who 
in turn sold it to defendant 1. 

* The first Court held that the field had 
been purchased by Govinda and his bro- 
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ther^, and fchafc the remainder of the de- 
fence was proved. The plaintiff’s suit 
was, therefore, dismissed. In first appeal 
various contentions ware unsuccessfully 
raised, but the lower appellate Ooart 
held that, as there was no nucleus of 
joint ancestral property, the brothers, 
after their purchase, became tonants-in- 
commoQ, and the plaintiff thus succeeded 
to her father’s share. The plaintiff was 
given a decree for joint possession of the 
field to the extent of one-third. 

In second appeal it is urged that, even 
if there was no nucleus of joint property, 
the acquisition by the three brothers 
would bs joint ‘family property. It has 
been held in Karsondas Dharamsey v. 
Gamjabai (1) that joint family property 
can come into existence without a pre- 
existing nucleus. Apart from this I 
consider that the finding of the lower 
appellate Court regarding nucleus is due 
to some confusion. It is found that the 
three brothers were joint at the time of 
the purchase. There is no presumption 
that they were each possessed of separate 
property and that each contributed from 
his separate property to make up the 
purchase-money. The inference from the 
facts, that the brothers were joint, that 
there were no other co-sharers and that 
the brothers, after the purchase, owned 
the property in equal shares, is that the 
purchase was made with joint funds. It 
IS then joint proparty and passes by 
survivorship on the death of a member of 
the joint family. 

It is urged by the respondent that the 
fact that one brother purportel to sell 
ono-tliird of the field in 1913 indicatoj 
that ho Was a separate o.vnor of the one- 
third. There is a concurrent finding 
that this transfer was a bogus transaction 
intended to defeat creditors. The brans- 
for, then, at the most, shows that tho 
transferrer hoped to induce crelibors to 
boliovo that he held a separate one-third. 
It does not lead to any inference regard- 
ing the manner in which tho land was 
roally hold. 

The respondent his filed cross-objoc- 
tion attacking tho findings of the lower 
Courts. It is first urged that the burden 
of Droving that the sale-deed executed in 
favour of ilt. Rmgu was a bogus one has 
been wrongly plasol. There is no sub- 
stance in thisgroini. If tlio scla fact 
to he Qoauderal that the sale-deod 

( ly ayjsj J n. 479 -10 Bj q7 


was exeented, it would be for the defen- 
dants to prove that the deed was bogus. 
But there are other facts auoh as the 
relationship of Rangubai to the vendor, 
and the possession of the sale-deed by 
the vendor. If these are considered, the 
burden of proof may bo upon the plain- 
tiff. In any case, the evidence has been 
fully considered. There is a finding on 
proper evidence that the vendee was 
never in possession. There is no reason 
for interference with the concurrent 
finding that the sale-deed was nominal. 

The appeal, therefore, succeeds. Tho 
decree of the first Court is restored, and 
tho plaintiff respondent must bear the 
costs in all Courts. Cross-objection is 
dismissed : costs on the objector. 

R.K. Appeal allowed ; 

Cross-objection dismissed. 
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Findlay, J. C. 

e 

Gulam Abbas — Plaintiff — Applicant. 

V. 

Secretary of Slate for India — Defen- 
dant — Non-applicant. 

Civil Revision No. 437 of 1926, De- 
cided on 28bh June 1927, from the order 
of the Sm. C, Court, Judge, Nagpur, 
D-/ lObh November 1926, in S. C. Suit 
No. 2168 of 1925. 

(а) Railways Act ,S. 75— Articles specified in 
Sch. 2 included In cojisigntnsnt— Consignee must 
prove what articles are contained in the several 
parcels — Evidence Act, S. lOG. 

Where articles specified io Sch. 2, Rail- 
ways Act aud requiting a special declaration 
under S, 76 are included in a oonsigatnont, the 
burden of proof as to what artioles are con- 
tained ill eich specific parcel and that tho value 
of such SDOoial articles in each package was less 
than Rs. 100, rests on the consign^s as the 
contents of each parcel is a special matter of 
knowledge to the consignee. But onus to prove 
the loss of packages rests ou tho railway com- 
P»ay- [P 329 0 1] 

(б) Railways Act, S. 75— “Parcel” or “package** 
does not Include plural. 

The word ” parcel” or "package” iu S. 75, 
Kailways .Act, does not incude tho plural. 

[P 329 0 3] 

Padhye — for .Applicant. 

^V. B, Pendharkar — for Non-applicant. 

Order. As a result of the re-trial - 
ordered in my judgment, dated the 30bh 
Sopteinber 1925, in Civil Revision No. 71 
of 1925, the .Judge of the Small Cause 
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■'Court has dismissed the plaintiff's suit 
And he has now come up hare on revision. 
The findings of the Small Cause Court 
Judge are that articles specified in Sch. 2 
Railways Act and, therefore, re- 
quiring a special declaration under S. 75 
were included in the consignment 
in question. As the plaintiff had, how- 
lOver, failed to prove what specific articles 
were included in each parcel and, even 
supposing that the articles liable to be 
• declared had been included in one pack- 
age, a? plaintiff averred, the Judge of the 
Small Cause Court held that it was 
impossible to settle the value of the 
articles contained in the second package, 
qven if these articles did not comprise 
any of the special ones liable to be de- 
clared under S. 75, Railways Act. 

It has been suggested before me on 
behalf of the applicant that the burden 
of proof as to what articles were con- 
tained in each specific parcel, rested on 
the railway company. It is hardly 
necessary to take this contention seri- 
ously. On the face of it, the contents 
of each parcel should have been a special 
matter of knowledge to the consignee 
and it was for him. through his con- 
signor. to prove this. Abljas Ali (P. W. 
1), tlie raunim of the firm in Bombay, 
who despatched the consignment, expli- 
citly stated that he was unable to bo 
precise as to the articles included in 
each package, and in those circumstances 
it was for the plaintitT to show that the 
special articles wore divided between 
the two packages to au extent which 
would moan that the value of such 
special articles in each package was less 
than Rs. 100. This, however, has not 
been proved and indeed plaintiff’s posi- 
tion, vide para, o of his written statement, 
dated 12th Sei)teml;or 10 gives no go 
by to any such assumption. 

Some attempt has ijoon made to argue 
that the kamarakhi valued at Ks. 
were made of earth and not of ^lass. 
Thus, on the applicarit’.s case, tliore aro 
only articles worth Rs. 80-12-0 to ho 
specially declared- I cannot, however, 
accept the contention in fiuestion. 
TaViar. Ali {P. W. -1) explicitly describes 
kamarakhi as made of glass. It is true 
that Mohsin Ali (P. W. 2) says that 
kamarakhi may he of earth or of glass, 
but it was for the plaintiff-applicant 
to establish this point on which he or 
bis consignor must have had special 


knowledge in the circumstances. On 
the evidence, therefore, as a whole, 
I am of opinion that the lower 
Court was justified in holding that, 
even if we assume that' all the 
articles liable to be declared were con- 
tained in one package, there has been no 
specific proof as to the value of the arti- 
cles in the second package. In other 
words, there is nothing whatever to show 
that, besides the articles liable, to be 
Specially declared in the first parcel, 
other goods were also nob included 
therein. 

I am wholly unable to accept the con- 
tention ui’ged on behalf of the non- 
applicant that the word *' parcel ” or 

package ’* in S. 75, Indian Railways 
Act, must, under S. 13 (2), General 
Clauses Act 1897. be taken to include 
the plural, as well. Such an argument 
overlooks the words “ unless there is 
anything repugnant in the subject or 
context," contained in the provision in 
question. If the intention of the legis- 
lature had been as suggested by the non- 
applicant, the word “consignment” would 
undoubtedly have appeared in S. 75 of 
the Act. The plaintiff’s case is, there- 
fore, a somewhat bard one, because assu- 
ming that the special articles were all 
included in the one parcel or package, he 
would have been entitled to compensa- 
tion as regards the contents of the other: 
but, in the circumstances of tho case, I 
do not see how it is po39il)lo to give him 
any relief. He has had aburulant oppor- 
tunity to prove his ca«o but has failed to 
do so by any satisfactory and detailed 
evidence. 

It has also been suggested that the 
railway company have failed to prove 
the loss of the packages. Undoubtedly, 
tho onus in this connexion rested on the 
defondan t-com pany, hut in my opinion 
it is amply dischargol by the oviclenoo 
of Vishwanath Krishna D.m.lokav (D.W.l) 
and Dwaikanath R-ajaram (D. \V. 2). 

1 am unable, tlioroforo, to interfere 
and dismiss the application. In tho 
peculiar circumstances of tlia case which 
is from certain points of view a very 
hard one, I order costs in both Courts to 
bo borne by the parties incurring them. 

Application, disjnissed. 
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Mackair, a. J. G. 

Krishna^. — Judgmeut-debtor — Appel, 
lant. 

V. 

Narayan — Decree-holder — Bespoo' 
dent. 

S. A. No. 379 of 1927, Decided on 19bh 
July 1927, from the order of the 2nd Addl. 
Dist. Judge, Wardha, D/- 3rd September 
1926, in Civil Appeal No. 10 of 1926. 

C. P. Tenancy Act, S. 12— -Land ortginally 
malik makbuza treated by holder as tenancy 
holding for more than 12 years — Holder becomes 
an occupancy tenant — Ills decree^holder cannot 
therefore attach the land. 

Where land originally malik makbuzi has 
been treated by the holder as his tenancy bold- 
ing for more than 12 years, be caonot claim 
any rights greater than those of a tenant in the 
land, and as an auction-purchaser cannot obtain 
any rights which the judgnijnt-debtoc can no 
longer ^enforce, and as tenancy rights are not 
attachable, the rights of such malik makbuza 
cannot be attached and sold. [P 330, C 1. 2] 

D. T. Mangalmurti — for Appellant. 

Balwantrao Pendharka) — for Respon- 
dent. 

Judgment. — This appeal was regis- 
tered as a miscellaneous appeal, but it 
appears to be a regular second -appeal 
against an order passed in execution. 
The decree-holder attacbed a field which 
is recorded in the revenue papers as 
occupancy field of the judgment-debtor 
The judgment-debtor contended that the 
field was not liable to be attacbed and 
sold. The first Court upheld this con- 
leutioD, but in appeal it was held that 
iho judgmonb-dobtor was the malik 
inakuza proprietor of the field and that, 
tfioreforo, tl’e field w-as liable to be 
sold. It seems probable that Ex. N-A- 
1, a copy of a judgment delivered 
ui •1914, correctly explains how the 
field came to be recorded as a tenancy 
holding. It was originally the malik 
iiiakl>uza plot of the judgmanc-debtor’s 
l)redoc 0 ssovs. Houfas were built upon 
it, and it was accordingly recorded as 
aiiadi. Then the houses tell down and 
ilio land was cultivated. The original 
title of the judgment-debtor was over- 
looked and it w-as recorded as his oacu- 
pancy holding. The judgment-debtor 
has been treating it as his tenancy hold- 
ing, over since the settlement entry of 
1911. He filed a suit in 1913 and do- 
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Scribed the plot as his tenancy holding, 
,Ifc is clear that he has been admitting 
the title of the malguzar as his landlord 
ever since 1911. He cannot now claim 
any rights greater than those of a tenant 
in the land. An auction purchaser can- 
not obtain any rights which the jndg'* 
naent-debtor can no longer enforce. The. 
rights of a malik makbuza then cannot 
be attached and sold. Tenancy rights 
are not attachable, and the rights of the 
judgment-debtor in this suit cannot be' 
attached. 

The remark in ’Ex. N. A.-l. that the 
field is a malik makbuza plot, has no 
bearing on this case. It may be that 
in 1913 the judgment-debtor could have 
claimed this plot as his malik makbnza. 
He cannot do so now when the rights of 
the landlord as proprietor of the plot 
have been adverse to him for over 12 
years. 

The appeal must, therefore, succeed. 
The decree of the lower appellate Court 
is set aside and the decree of the first 
Court is restored. Costs in both appel- 
late Courts will be borne by the respon'* 
dent decree-holder. Pleader’s fee Bs. 20,. 

R.K. Appeal allowed. 
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PiNDLAY, J. G. 

Mt. Gan/joo and another — Plaintiffs — 
Appellants. 

V. 

Laxman — Defendant — Respondent. 

S. A. No. 368 of 1926, Decided on 
12th July 1927, from .the decree of- 
the Dist. Judge, Nagpur, D/- 6th- 
April 1926, in Civil Appeal No. 263 of 
1925. 

C. P. Tenancy Ad, (1020), S. 1 ^— Widow can 
surrender the teriaucy even to defeat the rever- 
sioners Ih'vcrstoncrs' remedy is to attach it as 
transfer loider S. L3. 

Section 11 , Touaucy Act, 1920, is th® 
only provision which makes any distinotioo 
between the teuaucy of a house and au agricul- 
tural tenaiicy of au ocoupaucy field. Tenanoy, 
like other contracts, is essentially personal aud 
there is nothing apart from the said provisiou 
which limits the rights of a Hindu womau i® 
respect of the contract of touanoy. A 
widow is therefore entitled to surrender tke 
teuauoy and that holds good, even if her mofci^® 
is to aiiect the rovoraiouers’ rights and to secure 
the tenancy for her iuteuded husband'; A. /• 3.- 
1027 Nag. 129. Fell. ; A. I. R. 1925 Nag. 30^ 
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Dtst: The only remedy the reversioners have ia 
to attack the surrender as a transfer under S. 13, 
O. P. Tenancy Act 1920 [P 331, C 2 ; P 332, C 11 

A. V.Khare and A. V. Zinzardc — for 
Appellants. 

V. Bose and P. N, Eudra — for Respon- 
dent. 

Judgment, — The present suit was 
brought by Mt. Gangoo and Mt. Rangoo, 
the two minor daughters of Shiva Teli, 
deceased, for possession of three occu- 
pancy fields in mauza Pendhri (Nagpur), 
Their father Shiva had been the tenant 
of these fields, and on his death his 
widow, Mt. Soni succeeded to the ten- 
ancy. On the 3rd April 1924 Mb. Soni 
surrendered the field to the malguzar 
and on the same day the malguzar gave 
a perpetual lease of them to Laxman, 
the present-defendanb-rospondenb. Very 
shortly afterwards, Laxman married 
Mt. Soni by z>a<. The Judge-of tha first 
Court held that the transactions of sur- 
render and lease were fraudulent ; that, 
in the circumstances, the civil Court had 
jurisdiction to interfere and that plain- 
tiffs were entitled to succeed. 

The defendant Laxman appealed to 
the Court of the District Judge. The 
latter rightly pointol out that as re- 
gards the question of consideration for 
the surrender, this was primarily a 
matter as between the parties concerned 
and cannot be raised by a stranger. As 
he pointed out. the only qriostion for 
consideration was. 'in reality whether 
the reversioners have the right to ques- 
tion Mt. SDui’s surrender in the civil 
Courts. The l^istrict Julgo pointed 
out that, under !e. 33, C. P. Tenancy 

Aob IbOb, 'a Hindu widow’s surren- 
der can not he impeached except on ac- 
count of fraud or any like ground : c/. 
Dajiba v. (1), and the position 

remains the sane ha^'ing regard to 
S. 89, C. P. Tenancy Act lOL'). The 
only way, bhoreforo, in which, in 
tha District Judge’s opinion, the present 
plaintiQs could have contested the * 
render of the tenancy was hy any ap- 
plication un ior 8s. 12 and 13, 'I’enancy 
Act 1920. Ho furthor poinlod out 
that the only .s|,*ecies of fraud, which 
would otialjle tlio plaintilTs to siio in the 
civil Courts, would hefiaud on the 'Ur- 
rendering tenant. Tijo learned District 
Judge accordingly dismissed the plain- 
tiffs* suit and they liave now tiled tlio 
present appeal. 

U913J U N. U Li. 12rJ=:>U I. C. UUO. 
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Reliance has been placed on a long 
series of decisions in this Court to the 
effect that the civil Courts have juris- 
diction to interfere on the ground of 
fraud : c/. Gaheshdas v. Shankar (2), 
Wasudeo v. Bhiwa (3), Pandurang v. 
Baiija (4), Sheodayal v. Rewaprasad (5), 
and Deoram Gujar v. Biju Gnjar (6) and 
it has been urged that, on the wording of 
the plai nb, the civil Court had jurisdic- 
tion and relief should be granted on tha 
ground of fraud. As I read para. 3 of 
the plaint, to which I have given my 
careful attention, the fraud alleged was 
one on the plaintiffs committed jointly 
by their mother and by Laxman with 
thg object of securing the tenancy to 
themselves or to Laxman in view of the 
pal marriago which was about to taka 
place when the transaction impeached 
occurred. 

For my own part, as at present ad- 
vised, I can see nob the slightest reason 
for differing from the view 1 have taken 
in Deoram Gujar v. Biju Gujar (5) 
quoted aljove, but it. nevertheless, seems 
to me impossible to allow the plainbiffs- 
appellants’ present contention to suc- 
ceed. The matter seems to me to be, in 
fact, put at rest hy the decision of 
Hallifax, A. J. C., in Bikromv. Thakur 
Ganesh Sinoh (7). As the learned 
Assistant Judicial Commissioner pointed 
out therein, S. 11, Tenancy Act,. 
1920, is, in el'loct. tho only 
sion which makes any distinction l)oL-j 
woen, say. the tenancy of an lio’.isej 
ami an agricultural tocancy of an oocu-| 
pancy field. Tenatmy, ‘hUe other cun- 
tracts, is os'onbial!y personal, and. 1 
know of nothing apart from tlie said 
pro\isiou which limits tho rights of a 
ilii'.du woman in resi oct'of tho contract 
of tenancy. 1 do not think it can he 
suggested fer one momoiit that the rid- 
ing of Hallifax, A. J. C , referred to 
necossariK conflicts with the ajLi.al 
decision of Baker. J. C., and Kin* 
khede J. G., in tr • \-. 

(3), quoted above. .Vs was pointed 
out h\ Hallifax, .V. J. C.. the case in cjiios- 
tion dealt with th.o i asking, on tlie deatli 
of a Hindu women, of a tenancy inlioiited 
by her from a main an i hold hy her i.ji 

(c) IVM2 \ 8 N. 1.. 11. 22 ' = 13 I. C. 90U. 

(3) A. 1. U. 1023 N.ig. .30*;=2L N. L. R G2. 

(4) A. J. R. 102.3 K.ng. 2.:i. 

f5) A. I. R. 1026 Niig 2i2. 

(0) A. 1. R. 19-27 Niig. 2-20. 

(7J A. I. R. 1027 Ni.y. 129—23 N. Y.. R. i. 
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to her death, not with her rights and 
liabilities in respecfc of it during her 
life. 

In the present case there was clearly 
.no fraud on Mt. Soni ;*on*the contrary, 
the plaintiff 'appellants’ own allegation 
rather is that Mt. Soni disposed of her 
tenancy right in collaboration with Lax- 
man the defendant-respondent, 'in a me- 
thod calculated to overreach their rights 
as reversioners. As the law at present 
stands, Mfc, Soni was clearly entitled to 
surrender and that holds good, even if 
we assume that her motive was to defeat 
the reversioners' rights and to secure 
the tenancy for her intended husband. 
|In those circumstances, the only remedy 
the plaintiffs had, in my opinion, was to 
attack the surrender as a transfer under 
3. 13, C. P. Tenancy Act 1920. 

I 8-™ of opinion, therefore, that the 
decision of the learned District Judge is 
correct and I see no reason to interfere. 
The appeal is accordingly dismissed. 
The appellants must bear the respon- 
dents costs. Costs in the lower Courts 
as already ordered. 

Appeal dismissed. 
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Dalchand I'kakurd I'i — Plaintiff — Ap- 
pellant- 

V. 

f Ian pit and another — Defendants — 
Respondents. 

S. A. No. G8-Bo{1925. Decided on 
11th .July 1927, from the decision of the 
Di<b. Jud^o, Amraoti, D/- lOth December 
1921. in Civil Appeal No. 230 of 1921. 

Transfer of Property Act, S. 50 (4) [b)~~Charyc 
for ibnpald piirchnsc ynoney—V endor' s asiiynce 
c(Xn enforce. 

St.atubory charge for the unpaid purchase 
money .secured to the vendor.by the provisions of 
S. fjo (4) (b). Transfer of Property Act, enures 
in favour of the unpiid vendor’s assignee also. 

[P333 C IJ 

D. K. Bose, V, Bose and P. JV. liudra — 
for -Appellant. 

n. S. Gout — for Respondents. 

Judgment. — The appellant took a 
lease of the bouse in suit from defendant 
1 Ganpab on 'Jbh September 1920, for a 
period of 10 years. Tlieroaf ber.on the 28bh 
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September 1920, Ganpat mortgaged it to 
defendant 2 Hydar Ali and agreed to 
sell the same to him for Ra. 6,000. 
The very next day he also agreed to sell 
the same to Dalchand and received a 
payment of a part of the price, Rs. 500. 
Subsequently on the 2nd October 1920, he 
executed a sale-deed in Dalchand's 
favour and received Ra. 960 at the regis- 
tration of the sale*deed which took place 
on 4th October 1920. 

Hydar Ali, on the strength of the 
transaction entered into by him, sued 
defendant Ganpat and Dalchand for 
specific performance and possession of 
the house. That suit was compromised 
on the 11th April 1921. aud it was agreed 
that Dalchand should deliver possession 
on the 9th September 1930, to Hydar Ali. 
It was also agreed that Hydar Ali should 
withhold payment of the balance of the 
price to Ganpat until the appellant Dal- 
chand had instituted a suit for the re- 
covery of the amount due to him which 
the latter agreed to institute within a 
fortnight. 

Dalchand accordingly instituted this 
suit on the 14th April 1921, and obtained 
an order of attachment before judgment 
in respect of the moneys in Hydar Ali's 
hands and gob the notice served on 156h 
April 1921. But in contravention of the 
order of attachment, ^Hydar Ali paid 
the amount to defendant Ganpat on the 
27th April 1921. The plaintiff failed to 
obtain a decree against Hydar Ali in the 
Courts below on the ground tliat he had 
no cause of action against Hydar Ali, 
particularly as the latter was not guilty 
of any breach of the contract to with- 
hold payment for the space of 15 days 
from the date of the compromise which 
ho made with Dalchand. It was held 
also that plaintiff had no charge against 
the property in suit, or Rs. 2.000, the 
balance of unpaid purchase money in 
the hands of Hydar Ali. The plaintiff 
has, therefore, come up in second appeal 
and I think it must succeed so far as the 
claim for a cliarge is concerned. 

The personal contract set uji by the 
plaintiff with Hydar Ali was one for 
witliholding payment for a fortnight. 

It was not for a total abstention from 
payment to Ganpat or for payment over 
to plaintiff. The promise was duly ful- 
filled by Hydar Ali, as will be seen from 
the date of the payment which is a few 
days after the lapse of a fortnight from 
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the dafco of the compromise. The Courts 
balow were, therefore, right in holding 
that plaintiff had no cause of 
action to sue the defendant Hydar Ali 
for the amount. The plaintiff’s claim 
was decreed against defendant Ganpat, 

In view of the attachment before judg* 
ment the payment of the amount attached 
to Ganpat by Hydar Ali on the 27th 
April 1921, was void as against all claims 
enforceable under the attachment at the 
instance of the plaintiff ‘appellant. But 
that attachment could not under law 
give plaintiff a right to obtain a decree 
for the specific sum attached as if he 
was the owner thereof. All he could do 
was to proceed to sell the right to re- 
cover the amount attached as the pro- 
perty of his debtor or judgment-debtor, 
by execution of the decree obtained by 
him in this suit against defendant Gan- 
pat, and for that purpose he had to rank 
himself as an attaching creditor along 
with the other creditors of Ganpat, if any. 
That relief he must seek on the execution 
side and not in the suit, or by way of 
appeal. The diemissal of the suit so far 
as it sought recovery of the amount 
from the defendant Hydar Ali personally, 
was proper and it must stand. 

But all the same, I think the plain- 
tiff's claim could not be altogether dis- 
missed. The relief by way of the 
enforcement of the statutory charge for 
the unpaid purchase-money could not be 
denied to him. It was secured to him 
by the provisions of S. 55 (4) (b), Trans- 
fer of Property Act. It could not bo 
defeated by the personal undertaking ; on 
the contrary the undertaking was by 
way a further assurance of the tulfilment 
of the statutory charge thus created. 
But this charge is limited in its nature. 
It enures in favour of the unpaid vondes’s 
assignee also and consequently the plain- 
tiff could treat bis sale as operative only 
on his vendor’s lien for the unpaid 
purchase-money, to the extent of the 
amount paid by him and its interest. I 
therefore hold that plaintiff could reco- 
ver Rs. 500+ Rs. 9G0 total Rs. l,4GO, 
with interest thereon from the estate 
conveyed to Hydar Ali by Ganpat. I 
think be is not entitled to the costs of 
the previous litigation, as it does not 
come within the strict letter of the law. 
As regards tho rate of interest I think 
9 % per annum is a reasonable rate to be 
allowed in the circumstances of the case. 


I therefore reverse the decree of the^ 
Court below and direct that a decree- 
awarding Rs. 1,450 + interest thereon 
from the date on which it was paid up 
to the date of this Court’s decree at 6 ^ 
per annum with proportionate costs in 
all three Courts be passed in plaintiff’s 
favour and that the same be realized by 
the sale of the house conveyed to Hydar 
Ali by Ganpat. The decree shall carry 
future interest at the same rate untile 
actual realization. 

R.K. Decree reversed. 
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Prideaux, A. J. C. 

R'lo Sobhag Applicant. 

v. 

Thakar Bakhtawarsingh — Non-appli-' 
cant. 

Cr. Rev. No. 89 of 1924, Decided 
on 28th April 1921, from the order of the- 
Sub-Divisionil Magistrate, Khandwa r 
D/- 22ad December 1923. 

3{< Crinf,nal P, C., 8. 145 — Offerings made tO’ 
shrines in temples are not " profits ” within 
S. 145. 

Oflariogs made by pilgrims at the shrine do 
n5t coma within the definition of “ profits ” in 
S. 145. Where the dispute relates merely to 
offerings made, then the dispute is about move- 
able property, and a declaration under S. 145, 
Criminal £*. C., that one of the parties is iu 
possession of sueh offerings is an order made 
without jarisdictioQ : 37 Cal. 578 and 33 Cal. 

387, Be/. [P 33 i c 1.2] 

M. Gupta — for Applicant. 

H. S. Goui — for Non-applicant. 

Judgment.— Thero is a temple dedi- 
cated to Shri Onkarji at RIandhata. It 
is visited by Hindus from all parts of 
the country and they make offerings at 
tho shrine. The offerings are taken by 
the Raja of RIandhata, the present appli- 
cant. One Thakur Bakhtawar Singh, 
tho non-applicant, applied to tho First 
Class RIagistrato as follows : 

I have been eojoying tho 8 annas income of 
tho entire temple of Shri '* Onk.irji ” for the 
last several generations for ; 

(U Kaitik Sadi 11 to 14 ; 

(21 Mabashiwratri 1 day ; and 

(3) Baisakh Sudi 12 to 11, day and night 
for eight davs. This settlement was arrived at 
betwoon our ance.stors and the ancestors 
of the Raj.a of Mandbata .... Now tho 
Raja Sahib protests against this right of mine to 
enjoy the profits of tho temple for these 
eight days every year and this year too. Now tho 
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Raja Sabib tells me that I have a right to aojoy 
only ball the income of the o Rerings made by 
piigcims and to tbe goddess Parwati in this 
tomcle. Oar agents have since this morning 
been sitting to watch this income. This income 
is to be divided in the near future. As Baja 
Sahib is protesting this payment, there is likely 
to be a breach of the peaoa in the division of my 
incoma in the near future. I therefore . pray , 
that actioa ba taken, both to safeguard my 
interests and bo save the intended breach cf the 
peace. This question of right is settled by the 
District Judge and therefore cannot be opened 
ag-iin. 

On fcbis application an order was passed 
directing that the moiety of the income 
which the Court had collecfesd be given 
to tbo applicant Bakhtawar Singh, and 
that the other half be given to the Raja 
of Mandhata. .^gainst that order the 
pro56nt revision application is filed. 

Section 11-3, Criminal P. G., lays down 
that v;henever a Magistrate of the 1st 
Class is satisfied from a police report or 
other ioformation that a dispute likely 
to cause a broach of the peace exists 
cencerning any land or water or the 
boundaries thereof, within the local 
limits of his jurisdiction, he shall 
make an order in writing ; and that 
for the purpose of this section the 
expression “ land or water” includes 
buildings, markets, fisheries, crops or 
other produce of land, and the rents or 
profits of any such property. The ques- 
tion for decision is whether offerings 
made by pilgrims at the shrine come 
within the definition of “ profits” of the 
section. The District Magistrate is 
unable to support the order of the 1st 
Class Magistrate. 

It is argued for the non-applicant that 
the real distsute is with regard to the 
temple and that, therefore. S. 145 is 
applicable. It is clear from tbe pro- 
ceedings that this is not the case. The 
dispute is with regard to the division of 
the offerings made to the temple- The 
cases qvioted for the non*applicanb, viz., 
The Collector of Thana v. Krishnanath 
Oooind (l) and hi re M iithusami PiUcii i,^), 
are not to the point. It has \>een settled 
by tlio Calcutta High Court that offerings 
given by worshippers to any deity are 
not profits arising out of a building ; that 
they arise out of deity irrespective of 
the ljuilding or the land upon which he 
niay ha]ipon to dwell ; and that to^ hold 
otherwise would he to allow the criminal 

(1) [18B0J 5 Bom« 322. 

(2) 2Weir. 112. 


Courts to interfere with the customary 
laws of this country. It seems to me 
that where tbe dispute relates merely to 
offerings made, then the dispute is about 
moveable property, and that declaration 
under S. 145, Criminal P. G., that one of 
the parties is in possession of such offer- 
ings, is an order made without jurisdic- 
tion : see Giiiram Ghosal v, Lai Behari 
Das (3) and Ram Saran Patkahv- Raghu 
Nandan Gir (4). 

As the Magistrate’s order is without 
jurisdiction, I set it aside. 

D.D. Order set aside. . 

(3) [1910] 37 Oal. 578=U 0. W. N. 6H=8 
I. O, 182=11 O. L. J. 292. 

(4) [1910] 38 Oal. 387=16 0. W. N. 674=9 
I. 0. 6=13 O. L. J. 445. 
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Kotval, a. j. 0. 

Ahdu.1 Kayum — Dsfendant — Appellant. 

V, 

Moj iram and another — Plaintiffs — Res- 
pondents. 

S. A. No. 503 of 1925, Decided 
on 29bh June 1927, from the decision 
of the Dist. Judge, Hoshangabad, D/' 
30tb September 1925, in Civil Reg. 
Appeal No. 63 of 1925. 

Easements Act, S, 15— Aci« referable to 
ownership cannot be basis for claim to easement. 

Acts done during the statutory period which 
are only referable to a purported character of 
owner cannot validate a subsequent claim to 
an easement. [P 335 O 9J 

An easement is a restriction In favour »of one 
owner or occupier of immovable property of the 
rights of ownership of the immovable property 
of another owner. The restriction cannot be 
built up or asserted without ooneoiousness of 
tbe rights which are restricted. If the right that 
a person is exercising is not with the conscious' 
ness that bo is restricting another person's 
rights of ownership, he cannot be enjoying a 
right of easement : Lyell v. llothfleld (1914] 
3 A'. B. 911, Boll. [P 335 O 2] 

J. Sen — for Appellant. 

A. V. Khare — for Respondents. 

Judgment, — This appeal arises out 
of a suit brought on the 9bh April 1925 
for a declaration that the plaintiffs had 
a right of way for certain purposes oyer 
a lane which lay between the plaintiffs 
and the defendant’s houses, and the 
right to have rain and waste water from 
plaintiffs' house pass into the lane, and 
for a perpetual injunction restraining the 
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defendant from obstructing the way or 
the passage of the water. The trial 
Court held it proved that the rights 
claimed were enjoyed for twenty years 
as of right aud without interruption but 
dismissed the suit as it found that the 
psriod of enjoyment ended more than 
two years before the iusbitutioa of the 
suit. The lower appellate Court differ- 
ing from the finding last mentioned 
decreed the suit. The defendant appeals. 

A number of pleas were raised in the 
lower Courts, but in my opinion the 
plaintiffs’ suit must fail on the ground 
discussed below. 

In 1921 the plaintiffs had filed a 
suit for possession of the lane in dis- 
pute alleging themselves to be owners 
thereof. The suit was dismissed,, the 
plaintiffs having .failed to establish 
their title. An appeal and a second ap- 
peal were unsuocesstul. On the strength 
of certain remarks by the lower Courts 
as to common user an attempt was made 
in the second appellate Court to have 
the suit converted by amendment into 
one to enforce an easement. The Court 
refused to allow this to be done. The 
present suit was then brought. 

One of the defendant's pleas was that 
the plaintiffs having all along p-urported 
to use the land as owners no easement 
could be acquired. The trial Court ap- 
pears to have been of the opinion that 
it was immaterial that the plaintiffs pur- 
ported to use the land as owners and 
that it was sufiicient that they were 
never in fact owners. The lower ap- 
nsllate Court on this point observes ; 

Th9 that ther6 was a claim of a higher 
cisht of owaorship does not prevent the plain* 
tiffs from acquiring the 'lesser rights of enjoy* 
meat over the land in question for the benefit 
of another land belonging to them, A pres- 
criptive right of oasoment would ba acquired 
even if the plaintiffs mistakenly supposed that 
they were the owners of the land atid asserted 
that they gained the ownership by prescriptiou ; 

p. 1, 

Kond'i Reddi v, Rarita'iftmi Reddi (1) 
has, since fcho clafco of tho loarnod District 
Jnd^je’s judgment been overruloJ in Huhii. 
Rao V, Rao(2), whore it was 

obsorvofl as holow : 

It is clotr that a man is not Jinally prcchid^jJ 
Irotn clairning tlie bsuolit of an oi.sjinout 
nioroly bj^iuso in t\x 2 course of log.tl proeojcl* 
ings be m t le an unfounded claini to b3 owner, 

dS .\Iid. 1^17 I. C. .M~.T 

W. r>01. 

(2) A. 1. R. 1926 Mad. 728 = 10 Mid, 820 
(F. B.). 


however strongly the making of such a claim 
might weigh against him. The learned Judges in 
Konda lieddi v. Ramasami Reddi (l) seem to 
imply that the assertion of ownership during the 
period of user is not fatal to the success of a 
claim to an e.asement. To this proposition we 
cannot assent. Oar opinion is that while the 
mere putting forward of a wider claim in le-^al 
proceedings is not conclusive against a right 
of easement, yet the questioa quo animo egerit 
to what purported character are the acts of”user 
to be ascribed, is oqo which the Court must 
answer, and if Koyida Reddi v. Ramasami 
Reddi (1) implies the contrary we think it is 
wrongly decided. We agree with the conclusion 
of Shearman J. in Lyell v. Both field (3) that 
acts done during the statutory period which 
are only referable to a purported character of 
owner canunot validate a subsequent claim to 
an easement. 

So far as the easomouts with which 
wo are conceruod in this suit the mate- 
rial part of S. 15, Easementg Act, is as 
follows : 

Where a right of way or any other ev.seineufc 
has beatr peaceably and openly enjoyed by any 
persoa claiming title thereto, as an easement, 
aud as of right, without interruption and for 

twenty years, the right to such easement 

shall bo absolute. 

The words “ as an easement " clearly 
indicate that tlie rij'hb must be enjoyed by 
a person in his capacity as an owner of 
certain land (called dominant heritage) 
for the beneficial enjoyment of that laoid 
over certain other land not his own 
(called the servient heritage.) 

Their Lordships of the Privy Council 
in Aitornetj-Gcueyiil for ^^iqeria v. John 
UoU and Co., Ltd. (1), says : 

.\u easanieut. however, is coustitutod over .a 
Berviont toueruent in favour of a dominant tene- 
ment. Ill substance the owner of the dominant 
teuement throughout admits bh.it tha property 
is another’s and that the right being built up 
or a.ssorted is the right over tho property of thai 
other. 

An easement is a restriction in favour 
of one owner or occupier of immovable 
property of fcho rights of ownership of, 
tho immovable property of another! 
ownor. Tho restriction cannot bo built 
up or asserted wibho .zb conscio-isnoss of 
fcho rights which are resbricfcol. If fcho; 
right fcliafc a parson is oxeroisitig is noli 
with bha consci-jusaoss fch.tfc lio i.s ros-I 
fcriuting another [urson’s rights of owner-' 
ship lie cannot ha onjoying a riglib of! 
oasomonfc. Wliofcher fcho plainfcilfs wore' 
onjoying tho rights claimod “ as ease- 
ment ” or as rigliLs of ownorshii) de- 
ponds upon whab they wore intendini* 
to do. _ 

(i;/ HW14J3 K. B. ‘JU=:d-i Iv. J. K. B. 251 = 
30 T. L. R, G30. 

(4) [1915] A. C, 599=112 L. T. 955, 
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The question of the animus of the 
plaintiffs, therefore, requires determina- 
tion. It is clear in the present case 
that the plaintiffs always purported to 
exercise rights of ownership over the 
lane and not of easement. They asserted 
and brought evidence in support of 
their claim of ownersnip in the suit of 
1921 and pressed it in second appeal in 
1924. Even in their plaint in the 
present suit after describing in para. 2 
in what ways they have been using the 
lane for many years they state that as 
a matter of fact they had been the 
owners of the lane. Tbe plan attached 
to the plaint describes the lane as the 
plaintiffs’. As P. W. 1 Mojiram, one 
of tbe plaintiffs states : 

When I built the house I left this space 
(lane iu suit) out of my laud for my use. X 
used the land in suit as owuer. 

It is clear that the plaintiffs pur- 
ported to use the lane by right of owner- 
ship and not to exercise rights over 
another person's land. They never ad- 
mitted in substance that the lane was 
the defendant’s and that the right they 
ware asserting was a right over the 
defendant’s property. 

Tbe suit must, therefore, fail. The 
decree of the lower appellate Court is 
set aside and that of the trial Court res- 
tored. Costs throughout will bo paid 
by the plaintiffs. 

D.D. Suit dismissed. 
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Kinkhede, a. J. C. 

Jambudas — .\pplicant, 

V. 

Income Tax Commissioner, C. P. — Non- 
Appl leant. 

Mise. Jud. Case No. 44-B of 1926, De- 
cided on 15th July 1927, from the order 
of tlie Income-Tax Commr., D/- 23rd Sep- 
tember I92G. 


The normal presamption is in favour of good 
faith and not of bad faith on the part of the as- 
sessed. He is, therefore, entitled to ask the- 
Grown to start with a presumption that an en- 
try in the account books is made in the ordi- 
nary course and with no intention to conceal 
the income, and that it is for the Grown to prove- 
the contrary. [P 336 O 2} 

W. R. Puranik — for Applicant. 

G. P. Dick — for Non-Applicant, 

Order . — The question whether the 
applicant has been rightly found to have 
concealed bis income from the Income- 
tax Department depends upon the deci- 
sion of the question whether or not on 
the facts found the inference of conceal- 
ment could be based. The proper legal 
effect of proved facts is a question of law 

as held by their Lordships of the Privy 
Council in Nafar Chandra Pal v. Shu- 
kur (1). Moreover the Income-tax De- 
partment must always bear in mind that 
the normal pi'esumption is in favour of 
good faith and not of bad faith on the 
part of tbe assessae. The applicant was, 
therefore, entitled to ask the Grown to 
start with a presumption that the entry' 
in the Havana Khata Akola was made in 
the ordinary course and with no inten- 
tion to conceal the income, 'and that it 
was for the Crown to prove the contrary. 
Suffice it to say at this stage that as the- 
learned Commissioner does not seem to 
have approached tbe case from the right 
point of view of burden of proof, there i& 
likelihood of the conclusions drawn by 
him being .vitiated for want of proper 
appreciation of facts or for misappli- 
cation of the law to them. This Court- 
can always test the soundness in point of 
law of the conclusions drawn from proved 
facts. I am satisfied that the case in- 
volved questions of law on which the 
Commissioner could be compelled to- 
make a reference to this Court. The- 
pleader's tee Rs. 50. The non-applicanb 
shall pay applicant's costs. 


R.K. 


Order accordingly. 


Income-tax Act (1922), S. 66 — Inference 
from facta li question of law — Entries Ui as- 
-•■cssee'a boolcs — Presumption is that they are 
made in due course and not to conceal the In- 
come. 

The proper legal effect of proved facts is a 
question ov law : 40 Cal. 189, Foil. [P 336 C 2] 


U) A.I.P. 1918 P.C. £2=46 Cal. 189=45 LA 
183 (P.C.J. 


1927 


Deoba V. Babaia Nagpur 337 


5i5 A. I. R, 1927 Nagpur 337 

Findlay, J. C., and Macnatr, A. J. C* 

Dcoha — Dofendanfc — Appellant. 

V. 

Bahaia — Plaintiff — Respondent. 

F. A. No. 52-B. of 1925, Decided on 
12th July 1927, against the decree of the 
Addl. Dist. Judge, Yeotmal, D/- 31st 
March 1925, in Civil Suit No. 4 of 1923. 

Hindu Law — Son’s liability — Torts com- 
mitted by father— Liability extends to the bene' 
fit received by the estate — Tort. 

A Hindu son can ba held liable for torts com- 
mitted by his father during the latter’s life-time 
only to the extent to which the family estate 
has been benefited ; Phillips v. Hoinfrey (1883) 
24 C7t. D, 439, Foil.; (Case law considered.) 

CP'. 338, C. 1] 

Such liability does not amount to a debt 
which he is bound to discharge, and is distinct 
from obligations legally incurred in consequence 
of a contract or quasi-contract. [P. 338, C. Ij 

B. K. Bose, V. Bose and P. N. Budra — 
for Appellant. 

V. Khare — for Respondent. 

Opinion 

The order of reference, dated the 12th 
March 1926, was made by one of the 
Judges on this Bench. The question on 
which he desired the opinion of a Bench 
is this : 

Can a Hindu son be held liable for torts com- 
mitted by his father during the latter’s lifetime, 
even if these torts resulted in no benefit to the 
joint estate '? 

The appellant urges that this question 
must bo decided in the negative, and 
relies on Shrawan y.Bhiioail) -, Pare- 
man Dass v. Bhattu Mahton (2); Durbar 
Khachar v. Khachar Ilarsur (3) ; Ilaridas 
Ramdas v. Ramdas Mathuradas (1) ; 
and Panna Lai Ghose v. The Adjai Coal 
Co., Ltd. (5). The respondent takes up 
the position that a son is liable for the 
torts committed by his father as commis- 
sion of such torts amounts to the incur- 
ring of a debt. There is no question in 
the present case of the tort involving 
such illegality or immorality that the 
son would not be liable. 

We will now refer to the cases on 
which the respondent relies. In Chha~ 
kauri Mahton v. Gan<ja Prasad (6) a 
decree was in existence against the 

(IJ “L1U03J 1G”G. P. L. R. (35. ’ 

(2) [1897] 24 Cal. G72. 

(3 

(4 

1927 N/43 & 44 


[1903] 32 Bom. 348=10 Bom. L. R, 297 
[1889J 13 Bom. 677. 

A. I. R. 1927 Gal. 117. 

[1912] 39 Cal. 862=15 C. L. J. 228=12 
I. 0. 609=16 C. \V. N. 619. 


father before his death, and it was al* 
lowed to be executed against the son. 
The basis of the decision in Venkata- 
charyulu y. Mohana Panda (7) is that 
sons are liable upon contracts or quasi" 
contracts entered into by their father or 
upon similar other obligations legally 
incurred. In Garuda Sanyasayya v, 
Nerella Murthenna (8) Wallis, C. J., 
and Aiyar, J., held that a Dindu son was 
liable to account for amounts collected 
by his father and grandfather in their 
capacity as trustees, but subsequently 
misappropriated by them. Here a cri* 
minal liability was concerned, but there 
was breach of an obligation of a con- 
tractual nature. The decision in V en- 
katakrishnayya v. Ruudurthi Byragi (9) 
is to the same effect. In Hanmant 
Kashinath v. Ganesh Annaji (10) a 
money decree was in existence against 
the father before his death in respect of 
his breach of duty as a trustee. 

On the general question of what modi- 
fication can be allowed of the maxim 
actio personal moritur cum persona, the 
law applicable seems to us to have been 
happily expressed by Bowen, L. J.. in 
Phillips V. Bomfrey (11) in the follow- 
ing terms : 


llie only cases m which apart from the ques- 
tion of breach of contract, express or implied, a 

a wrongful act can be pursued 
against the estate of a deceased person who has 
done the act, appear to us to be these in 
which property or the proceeds or value of 
property, belonging to another. . have been ap- 
propriated by the deceased person and added 
to hi3 own estate or moneys. In such cases, 
whatever the original form of action, it is in 
substance brought to recover property or its 
proceeds or value and by amondineiit could be 
made such in form as well as in substance. lu 
such cases the action, though arising out of a 
wrongful act. does not die with the person. 
The property or the proceeds or value which in 
the lifetime of the wrongdoer could have been 
recovered from him can bo traced after his 
death to his assets and re-captured by the rieht- 
ful owner there. But it is not every wroujful 

* wrongdoer indirectly benefits 
that falls under this head, if the benefit does 
not consist in the acquisition of property or its 
proceeds or value. Where there is nothing 
among the assets of the deceased that in law 
or lu equity belongs to the plaintiff and the 
darnages which have been done to him are 

u ncertain, the executors of a 

?• 407=44 .^^;id. 2 T 47 

^ 0 * 740=9 

(9) A. I. R. 1926 Mad. 535. 

(40) ClOlO] 43 Bom. 612=51 I. C. 612=21 Bom. 
ij. K, 435. 


• « 
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L. T. 5=32 W. R. 0. 
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wrongdoer cannot be sued merely because it 
was worth the wrong doer’s while to commit 
the act which is complained o'f, and an indirect 
benefit may have been reaped thereby. 

As long as the maxim actio personal morifur 
cum persona is preserved by the law of this 
country, the line drawn is neither inconvenient 
nor unreasonable. If every wrongful act which 
was attended consequently and indirectly with 
advantage to the jWrongdoer or his pocket were 
to warrant an action against executors^ it would 
bs impossible to know when executors were 
liable or not and the maxim would in fact, 
become a mere source of -litigation. We have 
not now to consider che policy of the maxim. 
It is part of the law and, while it is so, ought 
not to be frittered away. 

In our opinion, fchera is nothing in 
the case? on which the respondent relies 
which supports tho theory that the pre- 
sent defendant'appellant Is responsible 
for the wrongful act of his father on 
the ground that the result of these 
wrongful acts, in fact, amounted to a 
debt which he was bound to discharge. 
No decree was in existence against the 
father before his death. We are con- 
sidering the liability of a Hindu son for 
torts committed by his father, not for 
obligations legally incurred in con- 
sequence of a contract or quasi-contract. 
We, therefore, think that the rule laid 
down by Bowen, L. J.. applied, although 
we are dealing with a Hindu father and 
;son. Our opinion on the question sub- 
mitted is, therefore, that the son can be 
held liable for torts committed by his 
father during the latter’s lifetime only 
to the extent to which the family estate 
has been benefited. 

[After the opinion of the Bench the 
appeal was heard by Mr. Findlay J. C., 
and was remanded for a finding on the 
question whether the family estate bene- 
fited by the tortious act.] 

T> jr Case remanded. 
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FiNDliAT, J. C. 

Kisan — Plaintiff — Appellant. 

V. 

Sitaram and others — Defendants — 
Respondents. 

P. A. No. 31 of 1926, Decided on 24fch 
June 1927, from the decree of the 1st 
Class Sub- Judge, Nagpur, D/- 17bh March 

1024, in Civil Suit No. 3 of 1924. 

(a) Usjcrlous Loans Act, S- 2 {3)~’Act is not 
retros2fecUve. 

The Act do93 not apply to mortgage deeds 
exo^uted bdfora the comoioaco ii^ut of tbo Act. 

[P 338, C 2] 


1927 

(6) Contract Act, 8. Tl— ^Compound Interest, 
instead of simple interest, at original rate is not 
penal, 

A mere stipulation for compouud, instead of 
simple, interest at the original rate oannot be 
described as increased interest, and such a 
stipulation is not in :the nature of a penalty 
25 All. 159 and 31 Cal. 138, Foil. 

[F 338, 0 2 ; P 339, 0 

W. B. Puranik — for Appellant. 

B. K. Manohar — for*Respondents 1 & 2, 

Judgment. — The facts of this case 
are sufficiently clear from the lower 
Court’s judgment. The plaintiff Kisan 
has come up here on appeal with regard 
to the disallowance by the Subordinate 
Judge of compound interest. Very ob- 
viously. the Subordinate Judge erred in 
supposing that he was at liberty to apply 
the provisions of the Usurious Loans 
Act, 1918, to the facts of the present 
case. The mortgage-deed in suit was 
executed in 1908 and the present suit 
cannot be described as a “suit to which 
this Act applies” under S. 3 of the said 
Act. 

The only question which remains, 
therefore, is whether, in the ciroum- 
stances of the present case, this Court 
is entitled to give relief to the respon- 
dent under S. 74, Indian Contract Act. 
Frima facie, as shown by the Subordi' 
nate Judge, there would be a strong case 
in equity for giving relief in view of the 
grossly swollen nature of the claim, in 
which the interest claimed amounts to 
some 11 times the original principal, and 
also in view of the fact that the plaintiff 
had delayed so long in bringing his suit. 
The actual provision as regards interest 
in the mortgage-deed in suit is that it 
was bo run at the simple rate of Re. 1*8*0 
par mensem and repayment of the amount 
due under the mortgage was to be mads 
within five years. If the mortgagor 
failed to make such I'epayment, then 
compound interest was to be charged* 
In Janki Das v. Ahmad Husain Khan 

(1) and in Praijag Kapri v. Shayam Dal 

(2) the learned Judges respectively con* 
cerned took the view that such a stipula- 
tion as wo are concerned with here is 
not in the nature of a penalty ; and it 
is difficult to see how, in view of ths 
terms of the explanation to S. 74, Oon- 
tract Act, it could be possible to 
that a more stipulation for compound 
instead of simple inter^esb at the original 

(1) [1902J 25 All. 159=(1902J A. W. N. 218. 

(2) [1904] 31 Cal. 138. 
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rate can be described aa increased inter- 
est. Thera has been no proof or, indeed, 
specific plea, that in the present case the 
creditor was in a position to dominate 
tho will of the borrower or that the 
latter did not understand the perfectly 
simple terms included in the deed in 
suit as regards interest. With respect, 
therefore, in view of the exaggerated 
amount of interest which the plaintiff 
would appear to be entitled to claim in 
the present case, I am forced to the 
conclusion that it is not open to me to 
give relief to the respondent in this 
matter of interest and I hold that from 
2acl September 1913 up to date of suit 
appellant is entitled to compound inter- 
est with yearly rests at the contract rate 
of Re. 1*8*0 per cent, per mensem. A 
decree will bo drawn up accordingly in 
supersession of that passed by the lower 
Court. The case, however, is one in 
which, from an equitable point of view, 
the defendant-respondent is certainly 
entitled to any relief which it is within 
the power of the Courts to give him, 
and the only method in which I can give 
such relief, and that only to a limited 
extent, is by ordering the parties to boar 
their own costs incurred in both Courts. 
A provision to this effect will bo in- 
cluded in the decree which will be 
drawn up under O. ’ll, R. -i (1), Civil 
P. C., in accordance with this judgment. 
I allow six months time for i>ayment 
from date of decree, but I see no reason 
to allow interest pondeute lito or future 
interest. 

R-K. Decree modiiicd. 
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Kotval, a. J, C. 

Aijdid Aziz and others — Dafendants- 
Appellants. 

V. 

Dcorao and otkera — Plaintiffs — Re- 
pondants. 

S. A. No. 301-B of 192-j, Decided o 
‘JncI July 1927, from the decision of th 
Addl. Disb. Judge, Amraobi, D. • 19t 
Au;just 1920. 

Public have right to oouduct religious procc' 
bious with music through a public street; A.l.l 
P. C. 36. ltd. on. ; 12. Dovt. 438, hoi 
uo longer good law. [1> (j ; 

jU. Y. Sharif — for Appellants. 

AI. It. Patkak — for Respondents. 


Judgment. — The plaintiffs and defen- 
dants represent the Hindu and Mussal- 
man residents of the village Murha 
Buzrug. The plaintiffs alleged that it 
was an ancient custom of theirs to bake 
every year on stated occasions religious 
processions accompanied by music along 
certain public roads, but that the defen- 
dants obstruct these processions at a cer- 
tain place on their route, where they 
allege that a masjid of theirs is situated ; 
that on account of such obstruction the 
police have on several occasions preven- 
ted them from baking their processions 
with music by that place. The plain- 
tiffs allege that what the defendants 
state is a masjid is only a takia or public 
cemetery and that even if it is a masjid 
the defendants have no right bo obstruct 
the processions. Alleging that the ob- 
struction is an infringement of their 
right, they pray for a declaration of their 
rights and a perpetual injunction to 
the defendants not to obstruct the 
processions. 

Tho defendants denied that the proces- 
sions were ever taken by any road near 
masjid, that in accordance with a long- 
standing practice in Berar whicb had 
acquired the force of law no music of 
any kind whatsoever was played in front 
or on any side of a masjid by the Hindus 
on any fo.stival, that this practice was 
always observed in respect of the masjid in 
Murha Buzrug, that the existence of the 
mosque by itself was a sufficient ground 
for stopping tho music iti front or ou 
the sides of it and that no suit could be 
maintiiinod against them because of the 
prevoDtivo action taken by tho police in 
the interests of public peace and order. 

The trial Court found that the pre- 
mises alleged by the defendants to be a 
masjid wore originally only a takia. bub 
were only recently claimed to bo or con- 
verted into a masjid. that tho plaintiff's 
from time immemorial took processions 
with music on the occasions and by 
routes stated by them, and tliat there 
was no practice in Berar of stopping 
music in front of masjids. It granted 
an injunction as prayed. Tim lower 
appellate Court confirmed those findings 
and dismissoJ the defendants’ appeal. ” 

In this Court only two points have 
been argued. The first is with reference 
to Ex. i D. 3. This document is a copy 

of order dated tho IGfcii June 1921 in a 
criminal case by which five Hindus, of 
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■whom one was Deorao, plaintiff 1, in this 
suit, were bound over nnder S. 107, 
Criminal P. C., to keep the peace tor a 
year. The allegations found to be prov* 
ed in that case were that a Hinda 
procession carrying the dead body of a 
Sadbu passed the masjid without stop- 
ping the music in front of it on the 19th 
January 1921 and that since that time 
there was ill-feeling between the Hindus 
named above and some Mahomedan resi- 
dents of the village which was likely 
to result in a breach of the peace. 
Peference is made in the order to a 
kararnama (marked Hx. P-1 in that case). 
All that is said in the Magistrates’ order 
about this kararnama is the following : 

In the year 1014 there was dispute in cod' 
noxiOD with stopping baja in front of the masjid. 
The leaders on both sides nassed agreement 
and amicably settled ‘the dispute. The karar* 
nama is filed Ex. P-1, According to this karar- 
nama the music was stopped in front of the 
masjid. 

This kararnama has not been produced 
in the present case and other evidence 
of its contents, it is admitted here, is 
produced. The learned counsel for the 
appellants submits that the order (Ex. 

1 D. 3) proves that the Hindus agreed 
to be bound not to play music near the 
masjid. The Magistrate’s order does not, 
in my opinion, suffice to prove the claim 
to stop the music as mado in this suit. 
But in any case no foundation is laid for 
using it as secondary evidence of the 
contents of the kararnama. The karar- 
nama was presumably in the possession 
oi the Mussalmans and its loss is not 
proved. The lower appellate Court was 
therefore right in not placing any re- 
liance on the order in pi'oof of the agree- 
ment. The first point fails. 

The second point urged is the wide 
proposition that no member of the pubiic 
has the right to go on a public road 
playing music of any kind whether the 
music causes annoyance or not to any 
other member. Venkatesh Appashet v. 
Abdul Kadar (1) \3 relied on in support 
of this pi-oposibion. The authority of 
that ruling, however, isshaken by thelater 
Privy Council ruling, Manzur Hasan v. 
Muhammad Zaman (2). In the case last 
mentioned the Shiah community were 
granted against the Sunni community 
of their town a declaration that the 

(1) liUlSJ 4'i Bom. 43b=40 I. C. 740=20 
Bom. R. 6C7. 

(2J A. I. R. 1925 P. C. 3C=d7 All, 151=52 
1. A. 01 (P. C.). 


former had the right to go in procession 
and perform matam in a public thorough- 
fare at the back of a masjid used by the 
Sunni community. The right to con- 
duct religious processions with its 
appropriate observances through a public 
street, subject to certain conditions, was 
affirmed. A distinction is sought to be 
made on the ground that the case was 
one concerning performance of matam^ 
and the playing of music. That circum- 
stance, however, makes no difference. 
Both matam and music are equally con- 
comitants of religious processions and 
the objection to both is the same, namely 
that they disturb devotions in the* 
masjid. This point also fails. 

The appeal is dismissed with costs. 

R.K. Appeal dismissed. 
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FfNDIiAY, J, 0. 

Mt. Ganiahai — Plaintiff — Applicant. 

V. 

Shankerrao and others — Defendants — 
Non-applicants. 

Civ. Rev. No. 355 of 1926, Decided on 
28th June 1927 from the order of the 
Addl. Dist. Judge, Nagpur, D/- 2nd Sep- 
tember 1926, in Miso. Judicial Case 
No. 52 of 1924. 

(а) Civil P. C., 8. 115— Pauper— Civil P. O., 
O. 33, R. 1. 

Revision lies from an order rojeoting appli- 
cation to be allowed to sue as a pauper : A. I. 
R. 1924 i^ag. 44 and 1925 Nag. 343. Foil. 
A. I. It. 1926 Alt, 446, not Foil. 

But High Court will not interfere in this- 
class of cases unless there is some material 
irregularity or illegality in the lower Court’s 
procedure even if on the evidence in question ifc- 
woro itself disposed to take a different view of 
questions of fact involved. [P 841, C 1] 

(б) Civil P. C., O. 33, R. 1 , Expl.—Onus to 
prove pauperism lies on the applicant. 

Under O. 33, Civil P. C., the onus of proving, 
that a person is a pauper within the meaning oi 
the explanation to R. 1 , lies heavily on the 
applicant : 10 All. 467, not Appr. [P 341, 0 2]j 

M. R. Bohde — for Applicant. 

W. R. Puranik and S. A. Ghadgay — for 
Non-applicant. 

Order. — This is an application by 
Mt. Guniabai against an order of th& 
Additional District Judge, Nagpur, re- 
jecting her application to be allowed to- 
sue as a pauper. The suit in question 
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was one for partition and the Oourt'fee 
ordinarily payable would be Ks. 976-6*0. 

In the first place an objection has been 
taken by the pleader for non-applicants 
1, 3 and 4 to the effect that no revision 
lies in the case, and the decision in 
Shankar Ban v. Ram Deo (l), has been 
quoted in support of this position. For 
my own part, I fully concur, on the 
contrary, in the decision in Achalsingh 
V. D. B. Seth Jiwandas (2), as well as in 
Ramchayidra v. Gajrabai (3). This 
Court, however, will not interfere in 
this class of cases unless there is some 
material irregularity or illegality in the 
lower Court’s procedure. Even if this 
Court, on the evidence in question, were 
itself disposed to take a different view of 
questions of fact involved, this cannot 
authorize interference in revision. On 
this view of matters only two questions, 
which may, by any stretch of reasoning, 
'be deemed to raise legal points, can be 
said to arise in the present case. 

It has, first of all, been urged that the 
non-applicant Sbankarrao was ordered in 
this case to produce a partition-deed, and 
failed to do so. It is clear from his evi- 
dence as N. A. W. No. 7 that his story in 
this connexion is that he made a search 
for the deed of partition and could not 
find it. I have been asked by the appli- 
cant’s pleader to reject this story and to 
hold that the non-applicant Shankarrao 
has suppressed this partition-deed as well 
as to presume that, if it had been pro- 
duced, it would have supported the pre- 
sent applicant’s story of her pauperism. 
In ordinary circumstances, I should 
certainly have felt compelled to make 
some presumption in favour of the appli- 
cant in this connexion, but there are 
special facts in the evidence in the 
present case which, in my opinion, 
disentitle 'me from doing so. Non- 
applicant 2, Ramchandrarao, who is 
only a formal party, aiid who is, indeed, 
alleged by other non-applicants to be be- 
hind the applicant in her present appli- 
cation and in the suit she desires to file, 
is obviously at loggerheads with the 
other non-applicants and, in particular, 
with Shankarrao. It is significant that 
Ramchandrarao did not go into the 
witness-box, and Shankarrao’s evidence 
goes bo show that the deeds of partition 

a) A. I. R. 192G AH. 44G=4S All. 493. 

(2) A. I. R. 1924 Nag, 41=19 N. L. R. 165. 

<31 A. I. R. 1925 Nag. 343. 


were executed in duplicate, Ramohandra- 
rao retaining one and Shankarrao the 
other. There is also other evidence 
which shows that the present' applicant 
sides with and often ^-esides with the 
non-applicant Ramchandrarao. I have 
not, therefore, the slightest doubt but 
that, if she had really been anxious to 
produce in the evidence the deed of 
partition, she could easily have arranged 
for the production of the copy in 
Bamchandrarao’s possession. In the cir- 
cumstances of this case, therefore, I am 
not prepared 'to draw any presumption 
against the contesting non-applicants 
from the fact that Shankarrao did not 
produce the deed of partition in question. 

I have also been referred by the pleader 
for the applicant to a decision of 
Mahmood, J., in Muhamad Husain v. 
Ajudhia Prasad (4). In that judgment, 
certain remarks are made which would 
tend to approve of a peculiarly lenient 
standard of iJroof being laid down in 
the case of an applicant like the present 
who desires to file a suit in forma 
pauperis. It is dillicult to lay down any 
general rule in such a matter, but with 
all respect for the learned Judge in ques- 
tion it seems to me that, under the rules 
contained in O. 33, Civil P. C., the onus 
of proving that a person is a pauper with- 
in the meaning of the explanation to R. 1 
idem, clearly lies heavily on the appli- 
cant in question. The non-applicants in' 
such a case are in no easy i)03ibion be- 
cause what they have to prove is in 
reality a negative and it is no matter for 
them to prove the property in the appli- 
cant's possession, a matter of which the 
latter must necessarily have special 
moans of knowledge. In any event, I 
cannot, however, see that the District 
Judge has in any way erred legally in 
this connexion. In a question of fact 
like the one we are concerned with in tho 
present case, many of tho conclusions 
must necessarily he largely arrived at on 
the inferences arising naturally from tho 
evidence. In this connexion I agree 
with the .Judge of the lower Court that 
the oval evidence produced in support of 
the applicant is far from satisfactory. 
On the other band tlie non-applicants 
have produced oral evidence which goes 
to show that the applicant engages in 
money-lending, and I may add that the 

story of the sal e of ornaments hv tlie 
(4) L183SJ 10 Ail. 4G7:^U88^ A.‘'wVnTi'79.'^ 
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applicant* strikes me as a very cock'and* 
bull one. Considering the applicant's 
story and the position in life of her hus* 
band, all the probabilities are against the 
story of her alleged pauperism and the 
present suit seems only one of a class too 
common in this country where a dis- 
honest attempt is made by a person, who 
could easily find the Court-fee necessary, 
to file a suit as a pauper with the mere 
object, of. so to speak, litigating cheaply. 
There is little to lose, and possibly much 
to gain, by such an attempt. 

I can find no ground, therefore, which 
would justify interference in revision 
with the order of the lower Court and 
I dismiss the present application. The 
applicant must 'bear non-applicants 1, 
3 and 4’s costs. Costs in the lower Court 
as already ordered. There will be only 
one set of pleader’s fees which I fix at 
Rs. 50. Non-applicants 2 and 5 will bear 
costs in this Court. 

Application diwiis^ed* 
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Findlay, J. C. 

Hajc Udaram Balioant Rao — Plain- 
tiff — Appellant. 

V 

Wallu ’and othci's — Defendants — Res- 
pondents. 

S. A. No. 187-B of 192G. Decided on 12th 
July 1927, from the decree of the Addl. 
Dist. .Judge, Yeotmal, D,'- 2nd January 
1920, in Civil Appeal No. 48 of 1925. 

(a) Registration Act, S. -in — Unregistered sale 
(Iced can be used to i>rov6 nature of vendee's 
possession. 

An uorcgifiterefl satc-deed, although not admis* 
siblo to prove the fuactiou of sale, is admis- 
sible to prove tho nature or quality of vendee’s 
possession : .1. I. R. I'JiO P. C., 41, Foil. 

[P 313 0 1] 

(b) Dcrar Alienated Villages Tenancy Law 
(l'.)21). Sr-XI— Continuous possession— Vendee {by 
unregistered deed) in possession since 1300 — His 
vendor in possession from 1S91 —Doth posses- 
s^ons can be lacked. 

A person iu continuous possession of a field 
since his purchase by an uorogistored deed from 
a prior tenant who was cultivating from 1891 
oaa tack bis vendor’s possession to that of his 
owi). Such person is a tenant who by himself or 
through his prodecossor-in-title has been culti- 
vating since before 1895. [P 313 C 1] 

M, R, Bobde — for .-^ppellaut. 

5. C. Datta Chaiidhri — for Respon- 
dents?. 


Judgment. — The plaintiff-appellant 
Raje Udaram Balwant Rao sued the 
defendants-respondents Wallu Jairam and 
Hupsingh for a declaration that they 
were not permanent tenants of field? 
4/1 and 76/1 in mouza Moba, of 
which they have been recorded as such. 
His case was that one Pitamber was 
cultivating all field 4 from 1888 to 
1893, that Hirya Mabac cultivated it 
from 1894 to 1898, and that it was given 
for cultivation to defendant 1, Wallu, in 
1899. As regard field 76/1, Dkandya 
cultivated it from 1888 to 1898 and]Wallu 
has been cultivating it since 1899 only. 

Defendants’ case as regard field 4 
was that Hirya cultivated it from 1893- 
to 1899, but Wallu had been his partner 
in cultivation during these years ; that on 
Gth March 1900 Hirya sold the northern- 
half of the field, i, e., No. 4/1 now in suit, 
to Wallu by an unregistered sale-deed, 
and that Wallu has been in continuous 
possession thereof ever since. As regards 
field 70, Ukandya had cultivated it 
before 1894, in which year he gave half 
if it viz., No. 76/1, to Wallu to culti- 
vate and the latter has held it ever 
since. We are not concerned in this 
appeal with field 76/1. 

On the issues which arose on these 
pleadings the Subordinate Judge came to 
the following findings : 

fa) that it had not been proved that ^^allu 
only commenced to cultivate 4/1 from 1S99 on- 
wards : 

(b) that Hirya bad transferred filed 4/1 to 
Wallu as alleged by defendants. 

Plaintiff not being held to have proved 
that be only leased field 4. 1 to 
defendant 1 in 1H99. the Subordinate 
.Judge was of opinion that he came into 
possession of the field before 1899, it being 
sold to him by Hirya and he thus ac- 
quired title from him. 

Plaintiff appealed to the Court of the 
Additional District Judge, Yeotmal, 'as 
regards the dismissal of his claim with 
reference to field 4/1. The Addi- 
tional District Judge hold that the sale 
in Wallu’s favour had been proved, tbafr 
plaintiff bad acquiesced in the tenancy 
being held by Wallu who was, therefore, 
entitled to tack on Ilirya's possession to 
his own, and, as that admittedly went 
hack as far as 1894, Wallu must be held 
to have complied with the requirement of 
continuotis possession since before the 
lat June 1895 laid down in S. 47, 
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Berar Alienated Villages Tenancy Law, 
1921. 

The main question involved ‘in the 
present appeal by the plaintiff is as to 
whethei- the lower appellate Court was 
correct in tacking on Hirya’s possession 
to that of Wallu. Mention has been 
made of an obvious mistake made by the 
Additional District Judge when he says 
Ukandya was Wallu’s predeeessor-iu- 
title. Very clearly this was a slip of the 
pen for “Hirya”: Ukandya was concerned 
only with field 76/1. This so-called 
misappeciation of the evidence is of no 
importance whatever. 

It has been urged, however, that be- 
fore the law of 1921 came into force, the 
tenant could have been turned out yearly 
and that in those circumstances Hirya 
could give no greater right of tenancy 
than he possessed himself. That is in 
terms true, but the facts here are that 
the tenant was not so turned out and 
that after the sale to Wallu, the landlord 
allowed him to continue in possession. 

The case, therefore, depends on whe- 
ther the sale in Wallu’s favour by Hirya 
is established. I do nob see that there 
exists any doubt as to the identity of the 
plot purported to have bean sold, and 
there is oral evidence as to the factum 
of the sale : -cf. deposition of P. W. 2, 
Sambhaji. Moreover, the sale deed, al- 
.though nob admissible to prove the 
function of sale, is admissible to prove 
the nature or quality of Wallu’s posses- 
sion : cf. Varada Pillai v. Jeevarthnani' 
mal (L). Taking all these circumstances, 

I think there was suUicienb evidence to 
justify the finding of fact arrived at by 
the lower appellate Gourb and it follows 
that, there being no evidence of the al- 
leged fresh lease for the first timo in 
1899, plaintiff must bo held to have 
acquiesced in the tenancy passing from 
Hirya to Wallu. It follows that defon- 
dants-respondents must be held to he 
tenants who by themselves or through 
their predecessors-in-titlo have been 
loultivating the plot since before the 1st 
June 1895. I am of opinion, bhoroforo, 
that the decree of the lower appellate 
Court is correct. The appeal is accor- 
dingly dismissed. Appellant to hear the 
respondents’ costs. 

U.K. Appezl dismissed. 


(Ij A. 1. R. lyi9 P. C. 11 — IJ M.id. 211—10 
I. A. 285 (P. C.). 
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Mt. Amritibai — Plaintiff — Applicant. 

V. 

Hatanlal and others — Defendants — 

Non- Applicants. 

Giv. Kev. No. 17-B of 1927, 'Decided 
on 11th July 1927, from the order of 
the 1st Class Sub-Judge, No. 1, Akola, 
D/- 13bh December 1926, in Civil Suit 
No. 18 of 1924. 

(а) Limitation Act, Art. 176 — Two rival 
claimants — Application of one in time — Other's 
application barred — The latter cannot continue 
suit revived by the former — Civil P. C., O. 22, 
R. 1 . 

The right to be brought on the record vests 
in the one or-the otherrrival claimant from the 
date o£ the death of the deceased party. The 
limitation therefore begins to run against both 
the rival claimants and each would get barred 
by time at the expiry of the limitation prescri- 
bed by Art. 176. Therefore one rival claimant, 
who has not applied to be brought on the re- 
cord within the limitation period, cannot conti- 
nue a suit revived by his rival’s application in 
time : A. I. R. 1923 .Vug. lOl, List. [P 314 C 1] 

(б) Civil P. C., 0. 22, R. 1—“ Right to sue ” — 
Meaning of. 

The expression “ the right to sue ” means 
the right to bring a suit .asserting a right to 
the same relief which the deceased plaiutiS 
asserted at the time of his death ; 36 Cal.. 709. 

Foil. tP 314 C 2] 

B. E. Bose, V. Bose, M. R. Bobde and 
P. N. Rudra — for Applicant. 

A. V . Khare — for Non-applicant 1. 

Order. — The suit out of which this 
petition for revision arUoa was filed by 
one Murlidhar against the pre.sonb non- 
applicants 2 to 1 for possession of pro- 
perty on the ground that ho succeeded 
to it as the reversioner after the death 
of a limited owner. Murlidhar diod on 
25bh February 1926 during the pendency 
of the suit. The present applicant Mb. 
Amritibai claiming to bo his sole legal 
representative in her capacity of a wi- 
dow applied on 7th April 1926 to he 
brought on record as such. The Court 
thereupon made an order dated 2Gth 
April 1920, substituting her name as the 
solo legal reprosontabivo of the deceased 
plaintiff and proceeded with the suit at 
her instance. While the suit was thus 
going on the present non-applicant 1, 
Eatanlal, moved the Gourb to bring his 
name on record as the solo plaintiff ur- 
ging that he acquired the inborosb of the 
deceased Murlidhar by virtue of an oral 
bequest and was, therefore, entitled to 
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continue the lis in his own name. The 
time for this application for substitu" 
tion of names or for the setting aside of 
the abatement of the suit had long 
expired. Mt. ‘Amritibai naturally oppo* 
sed the application of Batanlal, but the 
learned Additional District Judge held 
that the order substituting Amritibai as 
the legal representative of the deceased 
Murlidhar saved the suit from abate- 
ment and no question of the setting 
aside of any abatement could, therefore, 
arise. In this view of the case the lower 
Court held that Batanlal’s right to con- 
tinue the suit in his own name as against 
his rival Mt. Amritibai could not be 
questioned, on the ground that it was 
barred by limitation. The applicant 
Mt. Amritibai has come up in revision 
against the order entertaining the ^appli- 
cation of Batanlal. 

The question whether Murlidhar made 
the alleged oral bequest in favour of 
Batanlal is still undecided, as, by an 
order made by this Court, the further 
enquiry into the matter has been stayed. 

It is contended before me on behalf 
of Amritibai that even though Batanlal’s 
right to continue the suit may have ori- 
ginated in the alleged oral bequest,. he 
was like the applicant Amritibai himself 
under an obligation to apply for substi- 
tution within 90 days of the date of 
Murlidhar’s death, and that consequently 
his application dated Ith September 
192G, was barred by limitation, and that 
the Court below erroneously assumed 
jurisdiction, which did not vest in it by 
law in the matter of entertaining it. 
I think that this contention is correct 
and ought to prevail. As a devolution 
of interest caused by the death of a 
party to a pending suit affords an oppor- 
tunity to the hoir’ab*law to claim the 
right to continue the suit for himself, 
so it might entitle a legatee also to 
claim the same. In one case right tocon- 
tinuo the suit passes to the heir by the 
law of inheritance, and in the other it 
passes under the terms of the bequest. 
(The right thus vests in the one or the 
other rival claimant, with effect from 
the date of the death of the deceased 
party. It, therefore, necessarily follows 
that the limitation must begin to run 
against both the rival claimants, and 
each would gob barred by time at the 
expiry of the limitation proscribed by 
Art. 17G, Sch. 1, Limitation Act. The 


contention of the non-applicant Batan* 
lal that ha could continue the suit re- 
vived, as it was, by Mt. Amritibai with- 
out being required to get his name subs- 
tituted by means of an application made 
within the time prescribed by Art. 176, 
cannot legally prevail, for the simple 
reason that proceedings initiated by 
Mb. Amritibai, his rival, could never have 
been intended by her to enure for his 
benedt. Batanlal could not say that 
Amritibai’s assertion of the right to sue or 
to continue the suit in her own name 
was in essence an assertion by himself or 
on his behalf. If both of them had a joint 
right to sue or to continue the suit in 
their joint names and only one of them 
had sued or applied for substitution 
under a bona fide belief that ha or she 
was or could be the sole plaintiff or the 
sole legal representative, then the matter 
would have assumed a different aspect 
as held in Narayan v. Amrita (l). Bub 
here, as each has claimed the right to 
continue the suit exclusively to himself 
or herself, the case is one of a dear an- 
tagonism between them, and one cannot 
be said to represent the other at all in 
the matter of substitution of names. 
The inevitable result is that for purpose 
of computing limitation Batanlal’s ap- 
j)lication dated 4bh September 1926 must 
be considered on its own footing and quite 
independently of the proceedings taken 
by Amrititbai in her own interest. 

The e.xpression " the right to sue ” 
moans the right to bring a suit assert- 
ing a right bo the same relief which the 
deceased plaintiff asserted at the time 
of his doabh, as was held in Sarat Chan' 
dra v. Mani Mohan (2). It, therefore, 
follows that in the eye of the law the posi- 
tion is the same, as it might have been, 
had Mb. Amritibai instituted the suit in 
bar own name as it were. Batanlal 
could not ))ave forced himself into fche 
case as the sole plaintiff by ousting 

and claiming to continue the 
suit in his own name, as no Court could 
have jurisdiction to order a plaintiff 
who has commenced his suit to vacate in 
favour of an intruder and band over to 
him the conduct of thab suit. If the 
plaintiff who insbifcutad the suit or who 
has been allowed 6o continue it, is ulti- 
mately found to have no right of suifc, 
ha wil l suffer the consequences ; bub ib 

(1) A. I. R. 19-23 Na^7ToT=18 N. Hi, R. aU 
(•2) [190J] 30 Cai. 799—3 I. O. 995. 
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will not be legal to deprive him of the 
conduct of that suit and allow a stranger 
to continue it. In deciding to entertain 
Katanlal’s application tha lower Court 
has practically wrested the case from the 
hands of Amritibai against her will and 
showed its readiness to hand over the 
benefit ofthe to a stranger, who has 
yet to establish his right of suit based 
on the alleged oral bequest. In doing 
so tha Court has erroneously assumed 
a jurisdiction not vested in it bylaw, 
and its order is, therefore, liable to be 
set aside. The name of Batanlal, if sub* 
stituted in the meantime, must be 
deleted. 

The revision is allowed and the case 
is remanded to the Court of first in- 
stance for disposing of -the suit on its 
own merits as between Mt. Amritibai 
as the sole plaintiff and the non-appli- 
cants 2 to 4 as the only parties to 
tha suit. Applicant No. 1, Rabanlal, 
will pay the costs of this Ceurt and of 
the lower Court so far they were oc- 
casioned by his application dated 4th 
September 1926. I fix pleader’s fee at 
Rs. 50 for each Court. 

R.K. Revision alloxoed. 


A. I. R. 1927 Nagpur 345 

Findlay, J. 0. 

Lakhmichand Trilokchand — Plaintiff 
— Appellant. 

v. 

Janardhan and anotho — Defendants 
— Respondents. 

S. A. No, 392 of 192G, Decided on 12th 
July 1927, from the decree of the Disb. 
Judge, Nagpux*, D/- 6bh April 1926, in 
Civil Appeal No. 251 of 1925. 

(^) Transjer of Property Act, S. fjQ — Mort- 
gagor's right. 

The mortgagor's right is not extinguished by 
the passing of a final decree for sale, but only 
when the sale Is actually held ; 42 All. 5L7 and 

31 Cal. 863, Ref. [P. 345 , c. 1 ] 

(6) Tranfer of Property .-Icf, S. 74— Final 
decree for sale in prior mortgage — Subsequeyit 
transfer by mortgagor— Such transferee made 
party to suit for foreclosure by puisne mortgagee 
— Payment by transferee to puisne mortgagee is 
not voluntary. 

S. mort^ged a field to U in 1900. The field 
■was again mortgaged to V in 1909. H obtained 
a final decree for sale in May 1914. V was not 
made a party to the suit by U. S then, after 


the final decree but before actual sale, sold the 
field to It. V brought a suit for foreclosure in 
1920 against S and L and got a decree. L paid 
up tha decretal amount. In a suit by L to 
redeem H*s mortgage t 

Seld : that Jj being made party to F’s suit 
cannot be described as a volunteer, [P. 346, C. 1] 

W. R. Puranik and M. R, Indurkar — 
for Appellant. 

M. R. Bobde — for Respondents, 

Judgment. — The plaintiff, Lakhmi- 
chand Trilokchand, sued the defendants, 
Janardhan and Wasudeo, for redemption 
Of a mortgage, dated lObh March 1900, 
executed by one Ragho and his son 
Shrawan in respect of an absolute occu- 
pancy field. The first Court granted tha 
decree as craved for, but, on appeal by 
the defendants, the District Judge, 
Nagpur, dismissed tha plaintiff’s suit. 

The following are crucial data with 
regard to the present case : (a) Mortgage 

by Ragho and Shrawan in favour of Godi 
on lObh March 1900 ; (b) assignment 

of rights by Godi to one Hemraj on 9th 
July 1907 ; (c) the field was again 

mortgaged to Balaji and Sadasheo on 
13th April 1909; (d) Hemraj, as assignee 
of the prior mortgage, obtained prelimi- 
nary decree for sale on 31st July 1912 
and final decree on 8th May 1914; (e) 
on 27bh May 1914, the surviving mort- 
gagor (Shrawan) sold the field bo Lakhmi- 
chand, the plaintiff ; (f) subsequently, 
the field wa^ brought bo sale in execu- 
tion of Ilemraj’s mortgage and was 
bought by the present defendants. The 
subsequent mortgagees had nob boon 
shown as parties in ilomraj’s suit; (g) 
on I9bh January 1920, Sadasheo, the 
survivor of the subsequent mortgagees, 
assigned his rights to Vishwanath Patel 
who brought a suit and obtained a decree 
for foreclosure against the mortgagor, 
Shrawan, and his transferee, the present 
plaintiff. The latter paid up the dec- 
retal amount and now claims, as stand- 
ing in the shoes of tlie subsequent morb 
gagees, to redeem the prior mortgage. 

The appeal is solely concovnod with 
tha question as to whether the plaintiff 
has any right bo redeem. The learned 
District Judge so far correctly pointed 
out that the sale by Shrawan, the sur- 
viving mortgagor, bo Lakhmichand was 
valid and a possible interest was trans- 
ferred thereby in view of the fact that 
tha mortgagor’s right is nob extinguished 
by tha passing of a final decree for sale, 
bub only when the sale was actually 
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held t cf. Shah Mehdi Hasan v. Ismail 
Hasan (1) and Hibijan Bibi y. Sachi 
Bewah (2). The learned Diakricfc Judge, 
however, held 'that once the sale takes 
place, the mortgagor’s rights were then 
extinguished and the plaintiff, as his ven- 
dee, was in no better position than if be 
had purchased from the mortgagor after 
the sale to the defendants had taken 
place. The plaintiff was, in short, in 
the opinion of the District Judge, a 
volunteer and was no£ entitled to be 
subrogated to the subsequent mortgagee’s 
right to redeem the prior mortgage. In 
this view of the case, the learned District 
Judge reversed the decree of the first 
Court and dismissed the plaintiff’s suit. 

I do not think, however, that this 
complicated case has received sufficient 
attention or consideration at the hands 
of the Judge of the lower appellate Court, 
The subsequent •- mortgagees were not 
joined as parties to the first suit on the 
prior mortgage and the plaintiff’s real 
contention appears to be that, by paying 
the decretal amount in Yisbwanath 
Patel's suit, he became subrogated to the 
right of the subsequent mortgagees to 
redeem the prior mortgage. Everything 
seems to me to centre round the inten- 
tion of the parties when the sale-deed 
of 27th May 1914 was executed. That 
sale-deed is not on record. In this 


connexion, moreover, a question of mixed 
fact and law arises as to whether this 
sale-deed is or is not to be held one 
which was executed lis pendens. The 
qxiestion of subrogation, in short, which 
arises in tliis case and which was more 
or less definitely pled in paras. 2 and 3 
of the plaint, has not received sufficient 
consideration at the hands of the lower 
appellate Court. The present plaintiff, 
assuming tliat his salo-doed was a valid 
one and was not vitiated by the doctrine 
of lis pendens, can hardly be described as 
a volunteer. He was a party in the second 
mortgage suit and paid up the decretal 
amouut. It seems to me essential, there- 
fore, that the salo-deod of 27th May 1914 
should be on tho record as it may afford 
some clue to the intention of tho parties 
to the transaction. It has, indeed, been 
suggested on behalf of tho present res- 
pondents that the doctrine of subroga- 
tion does not apply in the circumstances 


(1) [1920] 12 All. 017— 5G I. C. 172=18 A.L.J, 
G22.- 

(2) [1001] 31 Cal. SC3=8 O. W. N. G84. 


of the present case and that there seemS’ 
to have been no intention to keep the' 
other mortgage alive. This, like the 
other questions, involves findings of 
fact which it is undesirable this Court- 
should at present consider. The case, 
therefore, must go back to the lower* 
appellate Court for further consideration... 

The judgment and decree appealed 
against are reversed and the case is re- 
manded to the lower appellate Court 
for re* trial of civil appeal 264 of 192» 
on the merits with advertence to the 
above remarks. There will be no certi- 
ficate of refund of Court-fees. Costs- 
incurred in this Court will follow the 
event. 

R.K. Case remanded^ - 


A. I. R, 1927 Nagpur 346 

Kotval, A. J. 0. 

Dehidm — Plaintiff — Appellant, 

V. 

Gzya Pershad — Defendant — Respon- 
dent. 

S. A. No. 327 of 1925, Decided on 306b 
July 1927, from the decree of the Disfe. 
Judge, Jubbulpore, D/- 306h March 1925, 

in Civil Appeal No. 13 of 1925. 

I/lniltaitoK Act, Art. 57— Neither absence of 
power to sell the ffoods by the pawnee nor. to 
recover the debt out of the sale proceeds bars the 
pawnee from sv.Xng for the debt under the con- 
tract of loan — Contract Act, S. 176. 

Neither the fact that the pawnee had no 
power to sell the goods pledged to him, nor tbd 
express stipulation that the recovery of the 
debt should be made oiit of the proceeds of sale 
to be hold by tho pawnor, takes away or 
suspends pawnee’s right to suo for the 
debt uudor tho contract of loan. The suit for 
the same must be brought under Art. 57 and 
time runs from the date of the loan : 30 Bom^ 

218 and 24 All. 251, Rel. on. [P 317, C 1] 

Ilari Singh Gom — for Appellant. 

B. K, Bose — for Regpondonb. 

Judgment. — The dofendanb borrowed 
certain sums of money from the plain- 
tiff between the 9bb and 16bh Pebruary 
1920 and deposited with him a numberlof 
bags of Ram Tilli and Tilli as security foe 
the debt. Although the plaintiff alleges 
that it was the defendant who was to 
sell the goods, they were sold by the- 
plaintiff on tho 20bh May 1921 and the 
14bh August 1921, The present suit was 
brought on the 3rd August 1923 for the 
balance due after giving credit for 
the sale proceeds. 


1927 MulIiA Fida Ali v. Sect, of State (Findlay, J. C.) 


The lower appellate Conrb on the 
authority of Yellappa y. Desayappa (IJ 
and Saiyid Ali Khan y. Debi Prasad (2) 
held the suit to be time barred. Yeh 
lappa y. Desayappa (1) was a case of a 
loan of money secured by a pledge and 
it was held that the suit for recovery of 
the amount of the loan was a suit for 
money lent and none the less so because 
the money lent was secured by a pledge. 
Saiyid Ali Khan y, Debi Prasad (2) was 
a case of a loan secured by a pledge of 
jewellery and the creditor sued for the 
balance due to him after selling the 
pledged property. It was held that the 
fact that moveable property was pledged 
as collateral security did not render the 
suit a suit of any other description than 
that to which Art. 57 of the schedule 
to the Limitation Act applied, and that 
the original contract of loan was not 
put an end to or susperseded and no 
right which did not exist before accrued 
by the sale. 

In the present case the plaintiff al- 
leged that he was not authorized to sell 
the goods, that the defendant was to sell 
them himself and that when the goods 
were sold the plaintiff was to recover 
the sums lent with interest out of the 
sale proceeds and make over the balance 
if any to the pawnor. If there was a 
deficit the defendant was to be responsi- 
ble for it. It is contended that by these 
stipulations the plaintiff’s right to re- 
cover the debt was suspended till the 
goods were actually sold and his cause of 
action did not arise till that time and 
that the lower appellate Court has 
failed to distinguish the particular facts 
alleged in this case from those of the 
rulings which it has applied. 

On the allegations of the plaintiff the 
main difference between the facts of this 
case and those of ‘the reported cases is 
that the plaintlQ* had not the statutory 
power to sell the goods pledged given 
to the pawnee by S. 176, Contract Act. 
.\nothor difference, if at all it may be 
called one, is that the recovery of the 
debt out of the sale proceeds which the 
law authorizes is here expressly stipu- 
lated for. Neither of these differentiat- 
jing circumstances in my judgment takes 
away or suspends the right of the plain- 
tiff to SU3 for the debt under the con- 
tract of loan. I do not think that the 

(1) [1906] 30 Bom. 218=7 Bom. E. R. 739. 

(2) [1902] 21 All. 261=(1902) A. W. N. 13. 
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suit if brought before the pawnor chose 
to sell the goods would have been liable 
to be dismissed as premature. 

The decision of the lower appellate 
Court that the suit is time barred is 
correct. The appeal fails and is dis- 
missed with costs. 

N.D. Appeal dismissed. 
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Findlay, J. C. 

Mulla Fida Ali Sultan Ali — Plaintiff- 
applicant, 

V. 

Secretary of State — Defendant — Non- 
Applicant. 

Civil Eevision No. 188 of 1927, Deci- 
ded on 25th July 1927, from the judg- 
ment of the Small Cause Court Judge,. 
Nagpur, D/- 19th March 1927, in Civil 
Suit No. 1262 of 1925. 

Railways, Act. S. 72 — Risk’note H'^Company 
is not liable for damages as a result of the waggon 
going s^k. 

The words “from any cause whatever” cover 
iocidents which happen as a result of the 
waggon going sick,, and, therefore, the railway 
company is exempted from liability for loss or 
damages arising therefrom : 2 N. L. B. 125 ; 14 

N. L. R. 122 ; A. I. R. 1925 Nag. 350, Relied on: 
A.l. R.l02i All.Q, Dlst. [P 348 Cl] 

M. R. Bohde — for Applicant. 

Order . — The facts of this case are not 
in dispute. A consignment of tiles was 
being conveyed to Nagpur by tho defen- 
dant, tlio Groat Indian Peninsula Railway 
Company. In the course of tho journoy 
at Ghalisgaon, the waggon containing 
the tiles became unserviceable and it 
was found necessary to tranship them 
into another waggon. This was dono, bub 
tho precaution of patting grass between 
each layer of tiles was neglected with the 
result that, on tho plaintiff's case, more 
than half the tiles arrived at Nagpur in 
a broken and unserviceable state. The 
Judge of the Small Cause Court found 
that the tiles had been carefully packed 
in the original waggon, that similar pre- 
cautions were not taken when tho con- 
signmont was transhipped at Ghalisgaon 
and that a quarter of them were 
damaged or destroyed largely as the result 
of this want of precaution. 

On these facts the only question I am 
at tho moment concerned with is whe- 
ther under risk-note form 11 the defan- 
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danfc company were absolved from liabi- 
lity, Under the form the railway is 
exempt from responsibility for any loss, 
destruction, deterioration or damage to 
the consignment from any cause what- 
ever, except for the loss of a complete 
consignment or one or more complete 
packages due either to the wilful neglect 
of the railway administration or to 
theft. Here, I am only concerned with 
the words "from any cause whatsoever." 
The argument oflferad on behalf of the 
applicant has been that these words can- 
not reasonably be construed as applying 
to the peculiar circumstances of the 
present case. When the contract was 
entered into, the parties had not in con- 
templation the abnormal contingency of 
transhipment becoming necessary, and it 
is suggested, therefore, that the words 

from any causa whatsoever" cannot be 
held in the present case to cover 
damages done to part of the consign- 
ment owing to negligence on the part of 
the railway company. I have been re- 
ferred in this connexion to the decision 
in E, I. liy. Co. v. Gopi Krishna Kashi 
''Prasad (1), wherein it was held t^at in 
Ithe case of a consignment sent under 
risk'Dote form B the railway company 
were nob protected in respect of undue 
delay in delivering the goods. 

For my own part, I cannot see any 
ground whatsoever -for differentiating 
this case in this connexion from the de- 
cisions in Hiralal v. B. N. Ry. Co. (2). the 
Aqeyit, G. I. P. Railway, Bombay v. 
Karaylal (3) and the B. N. Ry. Co. v. 
Dilloo (4). The plaintiff deliberately 
entered into a contract to have his goods 
conveyed at a cheaper rate and in return 
therefor ho exempted the railway 
company from liability for loss or 
damages except in certain speciffed 
cases. The argument that the words 

from any cause whatsoever" would nob 
cover incidents which happened as a 
result of the waggon going sick, seams to 
mo to bo of no weight whatever. The 
breaking down of a truck or waggon en 
route through overheating of axles or 
any other cause is a most common and 
ordinary contingency and one that in- 
deed, at any rate, in the case of heating 
of axles is almost inevitable at times in 

(1) A. I. R. 1924 All. 8=45 All. 534. 

(2) [190G] 2 N. L. R. 125. 

(3) [1918] 14 N. L. R. 122=48 I. C. 294- 

(4) A. I. R. 1925 Nag. 350=21 N. L. R. 73. 
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this country. It would rather be indeed, 
in my opinion, that the words "from any 
cause whatsoever” have precisely re- 
ference to contingencies of the kind 
which arose in this case, and the argu- 
ment that these words are' not wide 
enough to protect the railway company 
in the present instance seems bo me to 
have no sound basis. The decision of 
Daniels, J., in E. I. Ry.v. Gopi Krishjia, 
Kashi Prasad (l) seems to me to be dis- 
tinguishable. In that case, the findings 
were that the cause of action was not 
due to any of the speoial events against 
which the railway is protected by the 
risk-note ; precisely the converse is true 
of the present case. The damage caused 
arose out of an incidence purely inciden- 
tal to the carriage of the goods from the 
one station to another. 

For these reasons, therefore, I am of 
opinion that the plaintiff’s suit can- 
not sucoesd and has properly been dis- 
missed by the Judge of the Small Cause 
Court. The application is accordingly 
dismissed without notice to -the non- 
applicant. 

Application dismissed. 
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FtNDLAY, J. 0. 

Mahdeo Patel — Plaintiff — Appellant, 

v. 

Narayan and others — Dafendanb3“ 
Respondents. 

S. A. No. 393 of 1926, Decided on 18bh 
July 1927, from the dacroa of the Dist. 
Judge, Nagpur, D/- 22ad April 1926, in 
Civil Appeal No. 3 of 1926. 

AcqiUescetice^Trespa$ser building on site of 
another In spite of owner’s protesting— Owner 
suing for possession after two years — He has not 
acquiesced and is entitled to possession — BvS’ 
dence Act, S. 115. 

mere faot that more than two years were 
allowo3 by the owner of the site to lapse after the 
building had been begun by a trespasser on the 
f ormer s site before a suit for possession of the 
Site was instituted does not establish acqu- 
iescence, especially whan a protest has origi- 
nally been made by him before the building was 
begun. The owner is entitled to possession. and 
not only damages; 3 N. L. B. 114, Dist. 

[P. 349, 0. 2] 

D. T. Mangalmoorli and W. R. Pnrcl' 
nik — for Appellant, 

M. R. Bohde — for Respondents. 


Mahdeo Patbi, v. Naratan 
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Judgment. — Tha plaintiS-appellaab’s 
suit for possession of three plots, A, B 
and O, shown in the map hied with the 
plaint, was decreed in the first Court so 
far as plot A was concerned. The 
four defendants appealed to the Court of 
the District Judge, Nagpur, while the 
plaintiff filed a cross-objection to the 
effect that he was also entitled to a 
decree with regard to plots B and G. 
The ccoss'objection failed, but the defen- 
dants’ appeal succeeded to the extent 
that, instead of granting the so-called 
injunction for the removal of the super* 
structure and possession of plot A, the 
lower appellate Court gave the plaintifi 
a decree for Ks. 60 as damages in respect 
of the trespass on his land. 

Against the judgment and decree of 
the lower appellate Court, the plaintiff 
has come up on appeal, while the defen- 
dants-respondents have filed a cross-objec- 
tion. It will be convenient to dispose 
of the latter first, because, if the cross- 
objection were to succeed, the plaintiff’s 
suit would be liable to dismissal and no 
question would arise as to the form of 
relief the plaintiff was entitled to on the 
findings of the lower appellate Court. 

As regards the cross-objection : the only 
point pnssed therein was that the lower 
appellate Court erred in not applying 
the maxim falsa demostratio non nocet 
as laid down in Bhayalal v. Dwarka 
Parshad (1). I do not, however, think 
that, in the circumstances of tbo present 
case, there is any room for application 
of the maxim in question. It is true 
that the sale-deed shows the boundaries 
of the house to the east and west, but 
the description is obviously a loose one 
if only for the reason that a gali which, 
the defendants do not claim, intervenes 
between Yado Patel’s house and the land 
of the defendants. Tbo position thus 
arrived at by both the lower Courts was 
that, virtually the description, whether 
by measurement or by boundaries, was 
correct, and this being so I am of opinion 
that there is no room for interference 
with the finding of fact arrived at by 
both the lower Courts to the effect that 
the strip of land A, measuring x 46 
feet has been encroached on as alleged. 

Passing now to the appeal filed by the 
plaintiff : what has been urged on his 
behalf is that the lower appellate Court 
erred in ara^Um* a decree for damages 

(IJ [1902J 15 0. P. L. R. 163, 


only. In so doing the learned District 
Judge seems to have been misled by the 
decision in Bekari Lai v. Sheo Lai (2). 
That decision had reference to a question 
of easement. Here, both the Courts 
below have come to a finding that there 
was a deliberate trespass on plot A, 
and it is further clear that a protest was 
made at an early stage in this connexion 
on behalf of the co-sharer whether 
Mahadeo or Punjabrao is really immate- 
rial for tha present purpose. It is true 
that the protest also had reference to 
plots B and G which have been held 
to belong to the defendants, but that, in 
my opinion, makes no difference as re- 
gards the validity of the protest made so 
far as plot A is concerned. 

I cannot see that there has bean any 
proof of acquiescence on the part of the 
malguzar. The mere fact that more 
than two years were allowed to lapse 
after the building had been begun before 
a suit was instituted does not, in my 
opinion, establish acquiescence, especially, 
in view of the fact that a4)rote9t had 
originally been made. The defendants, 
in proceeding with the building as they 
did, acted with their eyes open and, both 
in law and equity, should be obliged to 
take the consequences. The nature of 
the relief granted by the lower appellate 
Court undoubtedly leads to an anomaly. 
We have here a trespasser who deliber- 
ately builds on land he has been warned 
not to build on ; the party aggrieved 
comes to Court reclaiming the possession 
of the land so trespassed on ; and all the 
lower appellate Court has done is to 
grant him damages, more orjess arbi- 
trarily settled, instead of the relief of 
possession ho is prima facie entitled to. 

I am, therefore, of opinion that the 
judgment and decree of the lower appel- 
late Court are incorrect and that, in 
substance, the relief granted in tha first 
Court is the proper one. Tho judgment 
and decree appealed against arc, there- 
fore, reversed and the decree of the first 
Court is restored with the modification 
that two months, from the date of the 
decree of this Court, will be allowed for 
the removal of the superstructure by the 
defendants. If they fail to do so within 
that period, the plaintiff-appellant will 
be entitled to enter upon the land and to 
remove or otherwise dispose of the struo- 
tm^q he sees fib. The defendftnftq-ro^- 

(2) [iy07J 3 N. L. R. in. 
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pondents musb bear the plaintiff-appel* 
iaot’s Gosbs both in the appeal and in the 
.cross-objection, 

E.K, Decree reversed : 

Cross-objection dismissed, 
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Kikkhede, a. J. O. 

Jain and others — Defendants 1, 5, 7 
and 8 — Appellants. 

4 

V. 

Tukaram and others — Plaintiffs and 
Defendant 6 — Respondents. 

S. A. No. 22*B of 1924, Decided on 
lltb August 1926, from the decree of 
the 1st Addl. Dist. Judge, Akola, DA 19bh 
February 1924, in Civ. Appeals Nos, 598 
and 600 of 1921. 

(а) Ilindu Law — Partition — Limitation, 

Whca inequality results in unfairness and 

prejudice to the minor, he can bring a suit for 
reopening partition and limitation runs from the 
date of the minor’s knowledge. [P 3S0 C 2] 

(б) Hindu, Law — Partition — Reopening. 

When a co*p.\roener brings a suit for reopen- 
ing a partition, other co-paresners who do not 
impeach the partition should not be allowed to 
get any benefit from the reopening, [P 350 O 2] 

A. V. Khare and W. B, Pendharkai — 

for Appellants. 

M. B, Niyogi — for Respondents, 
Judgment. — This appeal is against 
the decision of the lower appellate Court 
aUirming the plaintiff’s right to reopen 
a partition effected in 1907 during his 
minority so far as it related to the fields 
on the ground that it is unfair, unequal 
and prejudicial to the minors’ interest. 
The plaintiff’s right to do so is chal" 
lenged on three grounds : (1) that a suit 
for partial partition does not lie; (2) 
that the claim is barred by limitation 
on the ground that it was filed more 
than throe years after i)lalntiff attained 
majority or 12 years after partition ; and 
(3) that the plaintiff’s allegations of 
fraud or mistake are vague and indefi- 
nite and that the lower appellate Court 
has not given a distinct finding as to 
whether the inequality or unfairness was 
due to fraud or mistake as alleged. 

I think none of these contentions can 
be outortained in second appeal. The 
lower Courts have given good reasons 
for upholding the plaintiff’s right to a 
partial reopening of the partition so far 
as the fields are concerned. It is not 
.the defendants' case that the apparent 
.inequality of shares of fields which is 
the best proof of unfairness and pre- 


judice to the minors' interest was com* 
pensated by allotting a large share of 
house property to the plaintiff and his 
brother Yeshwant’s share, I cannot, 
therefore, entertain the first ground. As 
regards the question of limitation : suffice 
it to say that the right of a minor co- 
parcener to reopen partition accrues on 
knowledge of facts entitling him to re- 
open, and limitation must, therefore, run 
against him from the date of such know- 
ledge. Hera the finding is that the 
plaintiff got knowledge only in 1919 
and as ho filed the suit in 1920 he is 
well within time. As regards the third 
and the last objection : I think the 
defendant should have, by serving inter- 
rogatories on plaintiff, called upon him 
to make more specific allegations of 
fraud or mistake if he was not satisfied 
with the version already given in the 
plaint. It is too lata for him to urge 
that plea now. The lower appellate 
Court has not given a distinct finding as 
to whether the inequality was due to 
fraud or to mistake. 1 think this may 
not be necessary as it was sufficient if 
the inequality was due to either of the 
two and has resulted in unfairness and 
prejudice to the minor. The defendants’ 
appeals, therefore, fail, so fa^ as the 
nlaintiff’s right to reopen the partition 
once made is concerned. 

The defendants further contend that 
although the plaintiff may have the 
right, defendant 6 had no right, and 
the benefit of the reopening of the 
partition cannot, therefore, be extended 
to him. As a fact, defendant Yoshwant 
has not asked that the partition be re- 
opened so far as his allotment is con- 
cerned. It was in virtue of his personal 
privilege that plaintiff was held entitled 
to reopen the previous partition. Suoh 
is nob the case with Yeshwant who has 
never challenged its binding charaoter as 
against him. X, therefore, see no reason 
to allow him to derive an indirect benefit 
from the reopening of the partition at 
plaintiff’s instance. Although the lower 
Courts may be entitled to say that 
Yeshwanb’s share in the property waS 
one-fourth that is only with a view to 
ascertain plaintiff’s share, but the asoer* 
tainment need not go further than this 
in the absence of any claim by Yeshwant 
for a re-disbribubion of the property even 
as regards his own share. I, bhereforei 
while affirming , the decree of the lower 
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appellate Gourb, order that the direction 
bo allot l-annas share to Yeshwaut on 
'partition, which is liable to be misunder-* 
stood, be deleted, and that only the 
plainbiflf’s one-fourth share of the fields 
in dispute be ascertained and separated 
from the rest of the property and pub 
in his separate possession. This decree 
will govern the other appeal consolidated 
with it. 

The appeals virtually fail on their 
merits and are dismissed with costs ; the 
decrees of the lower appellate Court will 
be confirmed with the variation set forth 
above. 

N.D. Appeals dismissed. 
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Findlay, .J. C. 

Naoo Rao — Defendant — Appellant. 

v. 

3/^. Alookhi — Plaintiff — Respondent. 

S. A. No. 555 of 1925, Decided on 25th 
July 1927. 

(a) Occupancy holding — Fractional share. 

There oaa be no tenancy in leapect ol a frac* 
tioual share of an occupancy field not defined by 
metes and bounds : 14 N.L.U. 62, Foil. : A. I. R. 
1025 Nag. 124, Dht. [P 352, C 1] 

(5) Civil P. C., S. 100 — Question of law 
depending on findings of fact cannot be allowed 
for the first time in second appeal. 

A person cannot be allowed to raise iu socoud 
appeal for the first time a question of law which 
requires questions of fact to be gone into. 

tP 352, C 1] 

(c) Landlord and tenant — Co-tenant of oo- 
cupancy field dying 7ielrfcss — Z,am6ardar can- 
not resist possession by other co-tenant. 

When one co-tenant of an occupancy field 
dies hoirlees, the lambardar is not entitled to 
got the undivided fractional share of the dec- 
eased co-tenant and so cannot resist the other 
co-tenant’s right to possession of the same. 

[P 352, C 2] 

N. R. Alekai — for Appellant. 

B. K. Bose — for Respondent. 

Judgment. — The plaintiff Mb, Aloo- 
khi sued the defendant Nago Rao for 
possession of field 80, an occupancy ono, 
in mauza Wadwibara. The dofondanb 
is the lambardar of the malial in which 
the field falls. The field was originally 
held by one Tukya who died in 1909, 
and, afbor his death, it was recorded in 
the names of his widow and his daughter 
Pisi. Both Sarji and Pisi died in August 
1923. The plaintiff claims the field as 
the daughter of Pisi. It is also alleged by 
her that Tukya had, by a registoral gift- 
deed, dated Jlst March 190G, made o%’er 
an undivided half-share in the field bo 


Pisi and that the defendant had ratified 
the gift by accepting rent from Mt. Pisi 
and Mt. Sarji, Mb. Sarji again was alleged 
to have inherited a half-interest in the 
field on Tukya’s death, and to this 
Mb. Pisi succeeded on the death ot Sarji. 
It is admitted by the plaintiff that she 
was entitled to Pisi's half-share only by 
inheritance, but her case was that she 
is entitled to exclude the defendant 
from possession of the other half and 
that consequently it has lapsed to her. 

The defendant denied that Mt. Pisi had 
been validly recorded as a tenant and 
he also denied the gift of the half-share 
by Tukya to Pisi and, in any event, pled 
that gift was inoperative, having regard 
to S. IG, Tenancy Act 1898. 

On those and other issues framed by 
the Subordinate Judge, the following 

findings were given : 

(i) That Tukya had gifted a half-share in the 
field CO Pisi ns alleged and that the gilt was a 
valid one, there having been no fraud in con- 
nexion with its registration such as would 
render it inoperative. 

(ii) That the defendant had ratified the gift 
iu favour of Pisi. 

(iii) That the plaintiff is the real daughter 
of Pisi and that, in any event, oven if she were 
a stop daughter, she could inherit that half 
which she got by gift, but not the other half. 

(iv) That the plaintiff had foiled to prove that 
Tukya had left any other he:r, but that even 
so, the plaintilt could claim possession of the 
entire area In suit, 

(v) That the tenancy being indivisible, it 
could not lapse to the defendant and he was 
not even entitled to possession of half the to* 
nanoy land in question. 

The defendant Nago Rao appealed to 
the Court of the District Judge, Nagpur. 
The learned District Judge found that 
the gift of a half-share was valid, that 
the plaintiff was Pisi's real daughter, 
and that, therefore, she was entitled to 
hold half interest in the tenancy. Fol- 
lowing Sumera v. Premchaud (l), he 
held that there could be no tenancy in 
respect of a fractional share of a field 
nob defined by metes and bounds and 
that, therefore, the dofo*^dant could nob 
succeed in his claim, oven to hold half 
the field, until it was established by 
him that there were no heirs of Tukya 
entitled to hold that half-share. 

On behalf of the defendant in this 
Court it has been urged that it was not 
for him to show that there were any 
heirs of Tukya surviving, and the appel- 
lant’s case in this Court has been that 

(1) [1918] 11 N. L. R. 02=41 I. 
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there should be a declaratory decree to 
the effect that be is entitled to retain 
one-half of the tenancy and that there- 
after proceedings under S. 93, O. P. 
Tenancy Act could be undertaken for the 
partition of the holding. 

I do not think that the appellant's 
present position is much advanced by 
the decision in Skersingk v. Kalusingh 
(2). The facts therein were wholly 
different and distinct from those of the 
present case. There, one of the occu- 
pancy tenants had relinquished or aban- 
doned his share in an occupancy holding 
in favour of the landlord, and the land- 
lord, accepting this relinquishment, re- 
cognized his heirs as tenants in his place. 
Here, the position is entirely different. 
An undefined half of the present tenancy 
has, so to speak, disappeared, and the 
tenancy must for the present be re- 
garded as an undividable one : cf. 
Sarjuprasad v. Muratlal (3). The de- 
cision of Batten, A. J. 0., in Sumera v. 
Premchand (1) is clear authority for the 
proposition that there can be no tenancy 
in respect of a fractional share of a field 
not defined by metes and bounds. If the 
position adopted by the appellant could 
be sustained, a most anomalous state of 
matters would arise. The landlord 
would have his own tenancy in respect 
of the undivided share of the share along 
with tlie present plaintiff. Prom this 
point of view, therefore, I am of opinion 
that the decision of the learned District 
Judge contained in para. 8 of his judg- 
ment is correct and this necessarily 
implies the failure of the present appeal. 

It has. indeed, been urged on behalf 
of the respondent that she is entitled, 
in any event, to come in as an heir in 
respect of the remaining half of the field 
as a daughter's daughter and that she 
could, therefore, succeed as a bandhu : 
cf. Gliunaji v. Tulsi (-1) and Dansidhar 
y. Ga7ieshi (5). I do not, however, find 
it necessary to discuss this question, but 
I feel bound to say that I do not think 
this contention could, in any event, 
have succeeded, oCTored as it has been 
jfor the first time in second appeal. 
Before the point could be adjudicated 
on, questions of fact would have arisen 

(2) A. i. R. 1925 Nag. 121=22 N. L. R. 17 

(3) [1901] l-l C. P. L. R. 33. 

(4) A. T. R. 1024 Nag. 90=20 N. L, R. 183. 

(&] [1900] 22 All. 338=(1900) A. W. N. 107. 
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as to which school of Hindu law tho 
plaintiff was governed by, and it waa 
perfectly clear from the statement of 
her pleader recorded on the 16th August 
1924, that she only’ in reality laid 
claim in her own right to the one-half 
of the tenancy. As I have indicated^ 
however, it is unnecessary, in the cir- 
cumstances of the case, to consider this 
point and, for the reasons already given^ 
1 do not think the defendant is entitled 
even to a declaratory decree with regard 
to the alleged right to a half-interest in 
the tenancy. 

^ The appeal accordingly fails and is 
dismissed. The appellant must bear the 
respondent’s costs. Costs in the lower. 
Courts as already ordered. 

B.K. Appeal dismissed. 
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Hallipax, A. J. G. 

Dharmu and others — Defendants — Ap- 
pellants. 

V. 

Dalsingh — Plaintiff — Respondent. 

S. A. No. 204 of 1927, Decided on 24th 
August 1927. 

Limitation Act, S. 28— C. P, Tenancy Act 
(1920), 5.104(4). 

Ssetion 28, Limitation Aot, applies to the right 
in a tenancy in the Central Provinces : A. I. R. 
1926 Nag. 99, Dls$. from. [P 352 0 2] 

J. Sen — for Appellants. 

Judgnoent. — Mr. J. Sen has been 
beard for the appellants. Their conten- 
tion is that S. 28, Limitation Act, does 
not apply to the right in a tenaccyi al- 
though S. 104 (4), Tenancy Aot, 1920, 
says in so many vrords that it does. 
That is at first sight preposterous, but in 
support of it I have been referred to the 
reasons stated by one of the-Judges of 
this Court in Banan v. Ranjitsingh (1). 
The basis of the whole of the reasoning 
which is given at considerable length ap- 
pears to be in the statement that 

the legislature have deliberately abstained 
from es-tendiog the provisions of S. 28, Limita- 
tion Act, to the tenancy lands in the Central 
Provinces. 

The statement seems to have been 
made without reference to S. 104 (4), 
Tenancy Act, 1920, of which there ap- 
pears to be no mention in the judgment. 
The appeal is dismissed without notice 
to the respondent. 

D.D. Appeal dismissed. _ 

Tl) A. I. R. 1926 Nag. 99. 


Dharmu v. Dalsingh (Hallifas, A. J. O.) 


Rao Saheb V. Umrao (Hallifax, A. J .C.) Nagpur 353 


1927 

A. 1 . R. 1927 Nagpur 353 

Hablipax, a. J. C. 

Rao Saheb and aiiother — Plaintiffs — 
Appellants. 

V. 

Umrao — Defendant — Respondent. 

Second Appeal Nos. 66 and 9*1 of 1926* 
Decided on 23rd December 1926, from 
decree of the Addl. Dist. Judge, Raipur, 
D/* 9th November 1925, in Civil Appeal 
No. 141 of 1925. 

(a) Registration Act, S. 17 — Lease in per' 
petuity of sir land- for premium over Rs. 100 
must be registered — If unregistered the tenancy 
is from year to year and landlord desiring to 
eject must return the premium amoxtnt — Con- 
tract Act, S. 65. 

Where a document agreed to lease sir land 
in perpetuity for a premium of Rs. 6l7 on an 
annual rent of Rs. 12. 

Held: it requires registration: A. J. R. 1923 
Nag. 171, Foil. [P 353 C 1] 

In absence of a registered lease, the lessee 
has to be treated as a tenant from vear to vear. 
and if the landlord desires to eject him, he must 
return the premium amount back according to 
S. 05, Contract Act. [P 353 C 2] 

(b) Registration .let, S. 17 (2) (o)--Nccessify 
of registration. 

An agreement to leise contemplating that 
another document would be executed later on 
does not require registration: ,1. I. R. 1922 Nag. 
^S,Ri‘f. [P 353 Cl] 

(c) Part Performance — Person in i^ossession 
can retain it if he can successfully sue the other 
for specific performance. 

A person in possession of the property of 
another is entitled to retain that possession if 
be can show that he could successfully maintain 
a suit against that person for specific perform- 
ance 'of a contract that would give him that 
title. [P 354 C 1] 

(d) Limitation Act, Art. 113 — Docu7ncnt con- 
templating another document to be crecuted — No 
.date fixed — Time runs from notice of refusal. 

Where an agreement stated that another lease 
would be executed, but in the contract no date 
was fixed for the execution of the second deed. 

Held: the threo-year.s period of limitation for 
specific performance began to run against the 
plaintiff when he first had notice that the 
defendant refused to execute it. [P 354 C Ij 

M. R. Bobde — for Appellants. 

Ti. K. Hose, V . Bose ami D. Y. Deshmukh 
— for Respondent. 

Judgment. — The land in dispute is sir 
land belonging to the plaintilfs. On the 
29th January 1922 they executed a docu- 
ment agreeing to lease it in perpetuity to 
the defendant for a premium of Rs. 647 
on an annual rent of Rs. 12 and they 
put him in possession. This document 
undoubtedly required registration, accord- 
ing to the principles stated in Sowu v. 
1927 N.'45 & 46 


Bhadria (l), and as it w.as never regis* 
tered it cannot now be used to prove the 
lease or the agreement to lease, of which 
also all other evidence is excluded by 
. S. 92, Evidence Act, so that the defendant 
has to be treated as a tenant from year 
to year. 

The fact that there was no registered 
document conferring the lease was not 
discovered till 1923, and in a suit filed on 
the 7th September of that year the plain' 
tills claimed a decree for ejectment on 
the false allegation that the lease was for 
eight years and the defendant was hold- 
ing over. The suit was dismissed on the 
ground that the defendant had not been 
given any notice to quit. Thereafter the 
plaintiffs gave him formal notice and filed 
the present suit for ejectment on the 
30th .April 1925. 

In the lower appellate Court it has 
been found that the plaintiffs are entitled 
to resume possession of the land, as the 
defendant must be treated as a tenant 
from yexr to year and he has now had 
ample notice to quit, but that the j)lain- 
tiffs must pay him hack the Rs. 647 
he admittedly paid them for the perpetual 
le.vse they agreed to give him but never 
(lid fully give him. Both parties have 
appealed against this decree, and the 
defendant's appeal {S. .A. No. 94 of 1926) 
will he considered in this judgment. 

On tlio facts that have so far been taken 
into consideration in the case tlio deci- 
sion of the lower appellate Court is un- 
doubtedly correct. In deciding that 
the plaintiffs must pay Rs. (547 to tlie 
defend. int before taking i>ossession, the 
learned .Addl. District Judge has gone 
entirely on general principles of equity. 
That is not necessary when there is a 
statute governing tlie matter, and the 
statute in this case is tiie Contract .Act, 
of which S. 65 leads to tlie saino result, 
both in regard to the liability to refund 
and the amount to ho refunded. 

But a fact proinincntly on the record 
has so far been left out of sight, wliich 
makes tlm primary decision in tlio case, 
that of the plaintiffs’ riglit to resume 
possession, wrong. That is, the fact that 
the rmregistered document contains a 
very distinct agreement to execute another 
document later. The words, which are 

near the beginning of the document, are 
these: 

(i) A. I. H. 171—19 R.T?6.~ 
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Kuinbar tafsil zei ko kaslit ke live dekar vah 

^ % 

patta damami likb dete bain wo yab karar karte 
bain ke zamiu mazkur-i-bala ki ijazat Sarkar se 
mangakar wo us men maurusi bakk dekar sani 
patta damami talirir kai* devenge. 

It was a mistake to suppose in the year 
1911 that a perpetual lease of sir land 
required the permission of a revenue 
officer, but t!.e parties were undoubtedly 
under that mistake, and the intention to 
execute another document later is pro- 
bably the reason of the failure to register 
this one. Anyhow there is the agreement 
to execute a perpetual lease later, aud'a 
document containing such an agreement 
does not require registration. That such 
a document contains also covenants which 
cannot be proved without the document 
having been duly registered does not pre- 
vent it being used for proof of this agree- 
ment; an unregistered mortgage-bond can 
be, and not infrequently is, used in proof 
of the personal covenant to pay. The 
matter is discussed sliortly in Jitcandas 
V. Mt. Janki (2). 

Now, whatever may be the true mean- 
ing and limitations of the "doctrine of 
l^avt performance" whicli has been inon- 
tioued in argument here, it is admitted 
.that a ])erson in possession of the pro- 
Iperty of anotlier is entitled to retain that 
possession if ho can show that he could 
Isuccesstiilly maintain a suit agaiust that 
, person for specific performance of a con- 
[tract that would give him that title; it 
is assumed that tlie suit has been filed 
and decreed and the contract has been 
oxccutcd. because these things are bound 
to happen. 

Now a suit filed by the defendant 
cn 30th A]>ril 1925, the day ^jn which 
the present suit was filed, for specific 
l erforinance oTtlio contract set out above, 
would undoubtedly succeed except possi- 
bly on the question of liniitation. That 
then is the only question romatniug for 
discussion In tho contract no date was 
fixed for the execution of the second deed 
,.ind, therefore, under Art. 113, Sch. 1, 
jLim. Act, the three-years iieriod of limita- 
Uon began to run against the defendant 
' .vhen he first had notice that the plain- 
tiffs refused to execute it. It cannot be 
suggested that he had such notice before 
he was informed of tho previous suit for 
his ejectment, which was filed on tho 7th 
September 192-3. Ilis suit for specific 
performance was therefore well within 
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time when the present suit was filed on 
30th April 1925. 

The plaintiffs’ appeal will accordingly 
be dismissed, and in the defendant’s appeal 
it will be ordered that the decree of the 
lower appellate Court be set aside and 
the suit dismissed. The plaintiffs will be 
ordered to pay the whole of the costs of 
both parties in all three Courts. In this 
Court the pleader's fee in each appeal 
will be fifty rupees. 

D.D. Appeal dismissed. 
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Kinkhede, a. J. C. 

Dashrath — Plaintiff — Appellant. 

V. 

Tarachand — Defendant — Respondent. 

Second Appeal No. 73 of 1927, Decided 
on 15th August 1927, from deicree pf 
Dist. J., Niinar, D,'- 2lst December 1926, 
in Civil Appeal No. 93 of 1926. 

Hindu Lato — Widow — Gift by widow. 

A doaeo from a widow acquires no title under 
it. unless the gift is one occasioned by spiritual 
necessity or made in the performance of iu* 
dispensable acts of 'duty or religious necessity 
and relates to property which forms only a small 
portion of the entire estate. In absence of any 
such purpose, the gift is void and cannot be 
validated by subsequent acts of ratification : 8 
M. I. A. Foil. CP 857 0 2, P 358 0 U 


S. B. Gokhale — for Appellant. 

W. R. Puranik — for Respondent. 

Judgment. — This is an appeal by the 
plaintiff-appellant who lost his suit in 
both the Courts below. His title to sue 
is based upon a sile-deed, dated 17tb 
August 1924, executed in his favour by 
Mansaram Bholu and Bebari, of whom 
Mansaram claimed to be a donee of the 
house in dispute under a deed of gif^r 
dated 25th May 1921, executed in hie 
favour by Mts. Gbisibai and ChampabaB 
re pectively, tlie widow and mother of 
one Nagu Teli, the admitted last male 
holder. The defend-int-respondent is 
transferee from one Dr. Hasan AH, under 
a deed, dated 22nd July 1924, who in hie 
turn was a purchaser of the same 
from Mt. Gbisibai as per sale-deed datod 
2Bth September 1921. The sole questioOi 
as rightly put by the District Judge, 
whether the alleged gift is valid or voJdv 
because, if tho alleged gift of 25th May 
1921 be good the sale, dated 2Bth Septo® 
her 1921 can convey no title whereas if.cd®* 
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gift in May is void, the sale in September 
is valid. 

The first Court found that Mt. Ghisi- 
bai'<was iucompetent to make a gift of 
her deceased liusband's property and 
therefore the same was void. It also held 
that the gift was voidable at Mt. Ghisi- 
bai’s instance on the ground that it was 
induced by fraud, but that she did not 
avoid it, and further that it was not 
followed by delivery of possession. The 
result of these findings was that the plain- 
tiff’s right to sue was negatived and the 
claim dismissed. The lower appellate 
Court upheld the findings as to non-deli- 
very of possession and non-avoidance of 
the gift, but held that the gift could not 
be invalid for non-delivery of possession, 
although it could be treated as valid for 
want of avoidance by Mt. Ghisibai and 
that, unless it was found that the donor 
was incompetent to make the gift, the 
plaintiff's claim ought to succeed. On 
this question of Mt. Ghisibai’s in- 
competence to make a gift of her hus- 
band’s property coming to lier by inheri- 
tance, the learned District Judge held 
that the gift is void and could not be 
ratified by Chunilal, the next reversioner, 
by subsequently consenting to it on I6th 
August L924. The learned District Judge 
drew the conclusion that Mt. Ghisibai 
was therefore free to sell away the house 
to Hasan Ali in September 192L as the 
property remained unaffected by the gift 
of May 1021 and thus the title of the 
defendant was uphold and the dis- 
missal of plaintiff’s suit maintained. 

The plaintiff’ has therefore come up in 
second appeal It is urged on his behalf 
that the Privy Council decision in Bijoy 
Gopal Miikcrji v. Krishna Maliishi Debt 
(U, whicii has been rightly interpreted in 
Keslio Prasarl Singh v. Chandr ika Prasad 

(2), should have been followed and the 
plaintiff’s claim decreed. On behalf of 
the respondent reliance is placed on the 
following cases reported in Abdulla v. 
iimn Lai (3), Pilu v. Babaji (-I) and 
Earn Suniran Prasad v. Gouind Das (5) 
and the c.isos cited therein, and it is urged 
that the gift was altogether void and bo- 
ll) CinOTJ 31 CUl. 3-20 =3T 1 A. 87 = 11 C W 

N. 4-24— 5 C. L. J. 3 4 (P. G.). 

(-2) A. I. R. 1023 Patna 12^=2 Pat. 217. 

(3) [1012] 31 All. 120=12 I. C. 601=3 A. L. J. 

1318. 

(4) [1010] 31 Bom. 165=4 I. C. 584=11 Bom. 

L. R. 1201. 

(5) A. I. R. 1026 Patna 582=5 Pat, 046, 
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yond the competence of a Hindu widow 
to make and could not be validated by 
the reversioner's subsequent ratification 
and, therefore, the house continued to be 
the property of Mt. Ghisibai, inspite 
of the gift and could be sold away by 
her for valuable consideration, and plain- 
tiff’ was therefore not entitled to any 
declaration of his own title thereto. 

A persual of the pleadings shows that 
Nagu Teli had a lot of other estate and 
that the same devolved on his death on 
his widow Mt. Ghsibai as his widow. 
His mother, Mt. Charapabai, had no 
interest in the property during Mt. Ghisi- 
bai’s lifetime. The house in suit was 
thus not the only property comprised in 
the inheritance but formed a fragment 
thereof. "What proportion it formed of 
the entire estate there is neither pleading 
nor proof to show it. Nor is it the case 
of the plaintiff-appellant that the gifted 
property forms only a very small portion 
and that the gift was made in the per- 
formance of indispensable acts of duty 
or religious necessity : cf. Lakshmi- 
naratjana v. Dasu (6). The gift in the 
present case was challenged as being in- 
duced by fraud, but tho donor’s plea of 
alleged fraud was not made the subject of 
a suit by her to sot aside the gift or to 
get tho deed declared as null and void and 
of no effect. According to the District 
Judge’s findings it must therefore stand 
good on tho ground of uon*avoidance 
by suit. 

Tho question therefore reduces itself to 
a <iuestion of a Hindu widow’s com- 
petence to make a disposition of her hus- 
band’s estate by way of gift. There is 
also n> suggestion that tho occasion of 
tho disposition was reasonable or proper 
with reference to the spiritual need of 
tho donor's husband, according to tlie 
notions i>rovalent amongst tho Hindus. 

I cannot, in tlie absence of proof aliunde 
as to tho truth of tho recitals as liold ii> 
Khuh Lai Singh v. .Ijndhya ^I/sser (7), 
attichany imp.)i tance to tlK)so recitals in 
the gift deed {winch appears to he iiierely 
formal) wherein it is alleged tliat the 
donee, having porfoniied tho obscijuies of 
the deceised Nagu and looked after the 
donors and their comforts, they were 
making tho gift of their own free will 
and pl easure ^ • in order that the donee 

( 6 ) [i^Hj 11 .\l.Td 2H8.' 

(7) [lOlG] 43 Cul. 574=31 I. C. 433=22 C.L.J, 
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may become owner of the property like 
themselves with effect from the date 
of the gift ibijaya aj tareekhse turn kamil 
malik bajaya hamare ho chuke). The 
words "kamil malik hajfiya hamare" 
are very significant. They clearly indi- 
cate that the donors purported to clothe 
the donee with only such title or pro- 
prietary rights as they themselves 
had in the house. It is quite plain 
that Mt. Champabai had no proprie- 
tary or other interest of her own to 
transfer, and the only interest which 
Mt. Ghisibai had was that of a Hindu 
widow in her husband's estate. 

In the Collector of Masulipatam v. C. 
Venkata 'Narainapah (8) their Lordships 
of the Privy Council have said that 

for religious or charituble purposes or those 
which are supposed to cooduce to the spritual 
welfare of her husband, she (the widow) has a 
largely power of disposition than that which she 
possesses for purely worldly purposes. 

In the absence of any attempt on the 
part of the Privy Council to define “ the 
spritual purpose,” the Indian Courts 
have attempted to suggest certain res- 
trictions of limitations to the meaning 
to bo attaclied to that expression by hold- 
ing that 

the spritual purpose should be such as is re- 
garded by the Hindu coramunitj* us reasonable 
and proper though not absolutely necessary ; 
cf. V. Talayyc v. O. liania Krishnajtia (9). 

No attempt has been made to justify 
the gift in question on any of 
these grounds. Religious necessity or 
sinitual purpose being, therefore, out 
of the question, the gift cannot bo justi- 
fiable and, it was, therefore, liable to be 
impeached at the instance of the donor 
herself, and also by necessary implica- 
tion, of her transferee for value under a 
conveyance, dated 28th September 1921, 
executed by her and the next reversioner 
Chunnilal (Ex. D-5) on the ground of 
want of competency to make it. 

The l^rivy Council decision in Bijoy 
Gopal Mttkerji v. Krishna Mahishi Debi 
(l), on which reliance is placed by the 
appellant, was a case of an ijara lease 
granted by tlie widow for consideration, 
and as such, tho principle laid down 
therein as to alienations for value being 
voidable at the option or election of the 
next reversioner, does not in my opinion 
necessarily apply to the case of a gift 
which requires no consideration. The 

(8) [16G0] 8 M. I. A. 529=2 W. R. 61 (P.^. 

(0) [1910] 31 Mad. 288=20 M. L. J. 798=6 
I, C. ‘2A0—{1910) M. \V. N. 222. 


Court of first instance has rightly pointed 
out that the alienees for value have cer- 
tain equities in their favour, but no such 
equities arise in favour of donees who 
are mere volunteers. The case of a gift 
thus stands on a different footing from 
that of a mortgage, sale or lease. This 
distinction is clearly pointed by * the Al- 
lahabad and the Bombay High Courts in 
their decisions reported respectively in 
Abdulla v. Ramlal (3) and Pilu v. 
Babaji (4). The reason for this distinc- 
tion is plain enough and is not far to 
seek ; in the case of gift, there is no 
room for the theory of legal necessity ; 
on the face of it, the gift is a voluntary 
act of the transferrer. Even the consent 
of the reversioner to a gift does not, and 
cannot, put it on materially sounder 
basis, because the very foundation, 
namely the existence of a justifying cause, 
such as legal necessity, whose place is 
supplied by the reversioner’s consent in 
the case of transfer for valuable consider- 
ation, is itself wanting in the case of a gift. 

As pointed out by this Court in 
Mukund v. Laxman (lO), their Lordships 
of the Privy Council, in Collector of Ma' 
sulipatam v. C. Venkata JjJarainapah (8), 
laid down that the restrictions on a 
Hindu widow’s power of alienation are 
inseparable from her estate and that their 
existence does not depend on that of 
heirs capable of taking on her death. 
Drake-Brockinan, J. C., further observed 
in the said case that this doctrine was 
applied in Narasinha v. Venkatadri (H) 
where also, the plaintiff, as in this case, 
relied on the gift. The result, therefore, 
if one were to state it in the words of 
the learned, J.O., is that 
a widow would certainly not be at liberty to 
make a gift of immovable property to a mere 
outsider like the plaintiff in tho present case : 
in Chooraniani Dasi v. Daidyanath (12), a 
gift somewhat of that nature, being one to an 
idol, was held to be ab initio void. 

The learned Judicial Commissioner 
was, no doubt, dealing with the case of 
a plaintiff who sued to eject the defen- 
dant on the basis of a will made by a 
Hindu widow in his favour in respect of 
property inherited by her from her father. 
The first Court had disraissed the suit on 
the ground that the testator’s life-in- 
terest as a daughter came to an end by 
her death, and her will was, therefore, 

(10) [1910] G N. L. R. 46=5 I. C. 762. 

(11) [1885] 8 Mad. 290. 

(12) [1905] 32 Cal. 473. 
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inoperative ; but the District Judge held, 
on the strength of the Privy Council de- 
cisions in Modkusudan Singh v. Hooke 

(13) and Bijoy Gopal v. Krishna (l), (on 
the latter of which cases reliance is 
placed before me) that the will was not 
void, but voidable at the option of the 
heirs of the last male holder, and, failing 
any such heirs at the optir*n of the 
Government, and in the end decreed the 
claim. But the appellate Court’s decree 
was set aside in second appeal by this 
Court on the ground that 

a testator could not bequeath property which 
he or she could not have alienated inter 
vivos, 

and that the suit being an ejectment 
suit, 

the defendant was entitled to rely not only on 
his own possession, but also on the jus tertii of 
the Crown if there be no heirs. 

These observations, at p. 48, appear to 
me to lay down the principle which ap- 
plies necessarily to the present case, be- 
cause here also, the plaintiff, 
in order to oust him (defendant), relies on a 
transaction beyond the legal power of its 
author, incompatible with a devolution pres- 
cribed by Law 

To my mind, this being a title 
suit, the plaintiff must succeed 
on the strength of his own title ; 
and the defendant, being in possession, 
is entitled to question the plaintiff’s 
right of suit, even if he cannot make 
out his own title to the property. 

On the basis of a gift made by a mana- 
ger of a joint family of an item of joint 
family property on which a minor had a 
share, the donee sued a person in posses- 
sion. Both the Courts below gave him 
a decree. The defendant who was a 
trespasser went up in appeal to the High 
Court and urged that the gift to the 
plaintiff was void ab initio. On the 
other band, the plaintiff-respondent urged 
that the defendant himself, having no 
rigiit to the property as he was a trespas- 
ser, could not question the validity of 
the gift ; and even, supposing that he 
couid do so, the gift would be invalid 
only with respect to the minor’s share 
and not with respect to the shares of 
those who executed the deed of gift and 
wiio were not minors. Bayloy, C. J., and 
Fulton, J., of the Bombay High Court, 
held in tiiat case : Kalic v. Harsu (14) 
that 

(13) [189S] 25 Cal. 1 = 22 I. A. 16-1 = 1 C. \V. 

N. 433=7 Sar. 191 (!’. C.). 

(14) [1895) 10 Boin. 803. 


the plaiutiS could not recover. The gift not 
being made from neoessity, or for the perfor- 
mance of any pious du^v obligatory on the minor 
or the family, was invalid, and could not be 
given effect to even with respect to the shares of 
the donors. 

They further held that 

In an ejectment suit the defendant, thoiigh a 
trespasser is entitled to require the plaintiff who 
seeks to eject him to prove that he has a supe- 
rior title. 

The present suit, though styled as a suit 
for a declaration of title, in view of the 
special order given by this Court as the 
result of proceedings under S. 145, Cri- 
minal P. C., Dashrath v. Tara^ 
chand (15) is, virtually, on the same 
level as an ejectment suit. In both the 
plaintiff must, in order to succeed, prove 
his title to be superior to that of the de- 
fendant, who, being in possession holds, 
the stronger ground and may be a person 
having even no title. Whether therefore 
the plaintiff be a donee from a widow, or 
from a manager of a joint Hindu family 
owning joint ancestral property, he ac- 
quires no title under it, unless the gift is, 
as pointed out above, one occasioned by 
spiritual necessity or made in the per- 
formance of indispensable acts of duty or 
religious necessity and relates to property 
which forms only a small portion of the 
entire estate. That the powers of a Hindu 
widow over her inheritance could not be 
higher than those of a manager of a joint 
family in the matter of making a gift of 
a portion thereof, is clearly stated in JRam 
Sumran Prasad v. Gobind Das (5) by 
Jwala Prasad, J., in the following words 
at page 676 of the report. [J. L. R. 5 
Pat. (Ed.)] ; 

She (widow) succeeds as any other male mem- 
ber to the entire estate of her husband (move- 
able and immovable) and takes po.ssessioa of it 
as ail absolute owner thereof. Her interest is 
not in any way limited nor does she hold a life- 
estate only a.s sometimes it is supposed to be. 
Oply her power of dispositiou is a qualified one 
and is analogous to the power of a male copar- 
cener in a joint Mitakshara family, and the 
reason of this is in the nature of lier relation- 
ship with her husband. 

The view of this Court, negativing the 
power of a coparcener or manager ,of a 
joint family to make a gift even of his 
own share of the joint family property, 
has been enunciated in very emphatic 
terms in Raian Patel v. Laioo (16), Soh- 
haravi Teli v. Miikdu (i7) and Vinaijak 

(15) A.l.R. 1925 Xag. :.y7=21 N.l .R 191. 

(Ui) aSSS) 1 C.P.r .R. 110. 

(17) Cl«99) 12 C.IM-.R. 63. 
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R<io V. Ziaxman (18). If it needs any 
more emphasis, I have only to state it in 
the words of Drake- Brockman, J. C., as 
Dsed in the la5t“mentioaed case that 
the estate is wholly unafiected by it (gift) and 
in its entirety stands free of it. 

In this state of the law, it could not be 
contended for a single moment, on the 
authority of Mahraja Keshav Prashad 
Sifigk V. Chandrika Prasad (2), relied on 
hy the appellant’s learned pleader before 
me, that a gift by a Hindu widow of the 
■whole of the property of her deceased 
husband of which she is in possession, is 
valid against everyone except the rever- 
sioners. On the contrary, this Court has 
gone the length of holding that not only 
the reversioner but his transferee also can 
take up the defence open to him : cf. 
Sheikh Muhammad v. liamchandra 
U9). Much more would a person who is 
in the advantageous position of a defen- 
dant (nevermind he may have no title of 
his own) be entitled to put the donee, who 
comes into Court to assert his title based 
solely on a gift made to him by a Hindu 
widow, to strict proof of his right to sue, 
on tlio ground that his donor had no legal 
competence to make it. 

But if we were to look to Ex. D-5, re- 
ferred to above, the position of the defen- 
dant is mucli better than that of a tres- 
passer. His transferi'cr had taken a con- 
veyance of the house not merely from the 
widosv Ghisibai, but also from Chunnilal, 
the next reversioner. So, by the conjoint 
act of the widow and the next reversion- 
ary heir, the defendant has succeeded in 
ac(iuiring a title for valuable consider- 
^ ation, which must necessarily be superior 
to that of the plaintiff as a mere donee 
from a Hindu widow. No doubt, after 
the date of the said conveyance as per 
Ex. D-5, the plaintiff had attempted to 
secure, and in fact secured, the ratification 
of tlie gift by or on the part of the next 
leversioncr Chunnilal, and obtained from 
tlic latter a registered deed dated I6th 
-August 1924 ; but that deed is of no legal 
consequence, for tlie simple reason that 
the gift, being void and and beyond the 
legal competence of the donor, could not 
bo validated liy subsequent acts of ratifi- 
. cation. As pointed out in Mukund v. 

\J^axmaii (10), the gift was like the will 
void al> initio and of no effect, as there 
can be no ratification of a void act. The 

(18) [1918] 14 N.E.R. 50=44 I.C. ol. ' 

(19) .\.1.R. 1920 N:ig. 179. 


mere execution of the deed dated 16th 
August 1924 could not clothes the plain- 
tiff with any higher rights than the gift 
itself could. 

Under these circumstances, I uphold 
the decision of the Courts below and dis- 
miss the appeal with costs. The' costs in 
the Courts below will be paid as already 
ordered. 

N.K Appeal dismissed. 
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Hallipax, a. j. C. 

Shi vdayal — Plaintiff — Appellant. 

V. 

Rameshwar and oi/i^rs“”DefeDdants — 
Respondents. 

Second Appeal No. 581 of 1925, De- 
cided on 8th November 1926, from 
decree of Addl. Dist. Judge, Bilaspur, 
D/- 30fch September 1925, in Civil Appeal 
No. 3 of 1925. 

— Construction — .Malik" and "inalik" 

kamH. 

Where the testator left his self-acquired pro- 
perty to his wife and daughter in full owner- 
ship (by using the expressions “ malik ” aud 
“ malik kamil 

Held : the title acquired by the legatees was 
that of full owner. [p 359 0 1] 

M. R. Bobde and G. R. Deo — for Ap- 
pellant. 

V. Bose — for Respondents. 

Judgment. — The plaintiff-appellant 
has been given tlie decree for which he 
prayed, which is an unconditional decree 
for possession of the house he bought 
from Janki Bai, a Brahmin widow ; but 
he has boen driven to appeal against 
certain incidental and really irrelevant 
findings given in the Courts below. The 
finding as to the nature of .Janki Bai’s 
cwnorship of the property is no part of 
the basis of the decree and in the future 
litigation that is sure to arise, if things are 
left as they are, it would certainly not 
be binding on the parties to this suit, 
though there would be much discussion 
and waste of time in that litigation over 
the question whether it is binding or 
not. The parties have, however, agreed 
that the question of the nature of Janki 
Bai’s ownership of the house under her 
father’s will shall be deciued now, and 
that the decision shall be final and bind- 
ing on them both. 

The inverted mol hod of approaching 
question of this kind, which is perhaps 
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more common than any other in our 
Courts, has been followed in the lower 
appellate Court in this case. There is, 
first of all, a discussion of all the ques- 
tions of law that may possibly arise in 
the case, when the facts come to be 
looked at, with a statement of all the 
principles to be found in published judg- 
ments of other Courts on which these 
questions are to be decided. After that 
comes an application of these principles 
to the facts which are only incidentally 
mentioned in the course of the discussion. 

The facts bearing on the question to 
be decided are these : Ramprasad Brah- 
min, into whose intention, as expressed 
in his will, we have to enquire, came 
originally from the Rewa State and had 
no relatives at Bilaspur except his wife 
and daughter. On the 3rd July 1911, 
he executed a will to this effect : 

I am old and likely to die, and therefore be- 
queath all my property, which is self-acquired 
and consists of three houses and certain move- 
ables described below, to my wife Ganga and my 
daughter Janki, wife of Bishesar Prasad (who 
on my death will in any case be my heirs and 
the owners of the property), and direct that 
after my death they shall have possession of 
the property and shall be the full owners of it. 
lHy relatives, who have been separate from me 
fov a long time and live in their own country, 
have no right whatever in my property and no 
claim to it. 

The word translated ‘owner” is 
"malik.” and "full owner” represents 
** malik kamil. ’ ’ 

If that will is not an expression of a 
desire and an intention to confer on the 
two women a full and unqualified estate 
in the property, in place of the limited 
estate which they would have inherited 
in succession without any will, then it 
is impossible to write a will conveying 
such an intention. What the finding of 
the Courts below amounts to is that, 
tliough Ramprasad said in his will that 
ho intended to confer an absolute estate 
on his wife and daughter, he did not 
rc.xlly intend to do so because most 
Hindus are reluctant to do so. 

Tlie learned Additional District Judge 
has added, as a reason, tlie entirely unjvis- 
tifiable assumption that Ramprasad’s 
daughter was unchaste during his life 
to his knowledge. A wanton assertion 
to this effect was made by defendant; 
1, which was not only entirely unsup- 
ported and found unproved in the 
first Court, but was disproved hy the 
iacts stated by defendant 1 liimself. 


Janki’s husband, defendant I’s brother, 
died in March I9l6, and her father 
died in October of the same year, 
and the will was made in July 1911. 
In the lower appellate Court, however, 
this scurrilous allegation was accepted 
as true without any question at all. 
The learned Judge of the first Court was 
also of opinion that Ramprasad executed 
the will merely as evidence that the 
property he held was his own and ac- 
quired by'him separately ; it was both 
unnecessary and useless for any such 
purpose. 

It is found that on Ramprasad’s death 
his daughter Janki Bai became the abso- 
lute owner of the whole of his property. 
In this view, or in any view of that 
question, the form of the order in this 
appeal must be that it will be dismissed^ 
The two defendants other than Janki Bai 
will, however, pay the whole of the pb.in* 
tiff’s costs in all three Courts. 

D.D. Order accordimjly . 
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Findlay, J. C. 

Abdul Majid Khan — Defendant Apel- 
lant. 

V. 

Tuhiravi and another — Plaintiffs — 
Respondents. 

Second .\ppeal No. 570 of 1925, De- 
cided on yth February 1927, from de- 
cree of Addl. Dist, Judge, Nagpur. D - 
2lst October 1925, in Civil Appe;;l No. 
49 of 1925. 

Kx'idcnce .!<•/. iSs. -13 and S — 
ment not inter 2 ^artes is ndtnissillo to j^roce 
fit'c ichen snc?i title is in issue. 

Whove title of a p.irty is in question, a pre- 
vious judgment not inter parte.s, though uot 
res judicata, is a valuable proof of title and is 
admissible under S. 43 read with S 3. [P 360 C 1] 

Judgment. — The facts of this case are 
sufficiently clear from .the lower Courts’ 
judgments. The plainlitfs-rcspondents 
obtained a decree tor possession the 
site in dispute, logetliev with the removal 
of the building erected hy the dclendant- 
appellant tliereon. On aiqieal Ijy .ne 
present appellant to the Court of the .Xd- 
ditional District ludge. Nagpur, the do* 
cvee of the Subordiuate •Iwlge, -.vas up- 
held and the defendant lias now come up 
here on second appeal. 

Tho first contention, wliich lias !> 0 en 
pressed on Ijehalf of the Jefendant-appel- 
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lant, is that the lower appellate Court 
has wroogly placed the onus of proof oq 
the present appellant. I have been re- 
ferred in this connexion to the fact that 
the Additional District Judge first of all, 
dealt with the evidence of the defendant 
in detail and then proceeded to discuss in, 
the latter part of his judgment, the evi- 
dence for the plaintiffs, thus, it is alleged, 
wrongly placing the burden of proof on 
the appellant, and it is also suggested that 
the tenor of paras. 6 to 9 of the appellate 
judgment suggests the same thing. I am, 
however, unable*to accept this contention. 
As I read the lower appellate Court’s 
judgment, it does not seem to me that 
there was any mistake as to where the 
burden of proof lay, although it may be 
admitted that tlie judgment would have 
been in a better form had the evidence 
of the plaintiffs been discu-sed iu the 
first instance. It is perfectly obvious, on 
the discussion of the evidence by the Ad- 
ditiorn’l District Judge, that even fully 
accej)ting tlie position that the initial 
onus of proot rested on the plaintiffs, 
they had fully disciiarged it and that the 
evidence produced on behalf of the defen- 
dant was almost negligible in quality as 
compared witii that for the plaintiffs. I 
do not think, therefore, that this is a 
case where any question of misplacing of 
the burden of proof and of the present 
appellant having been injured tlieroby 
does arise. 

The next contention urged on behalf of 
the appellant is that the judgment and 
decree in Suit No. 5 of 1917 were inad- 
inissihlo in evidence It is perfectly true 
that the present defendant not having 
been a party to the said suit the said 
judgment and decree were not and could 
;not be res judicata. But nevertheless, it 
sconjs to me undoubtedly relevant as 
affording valuable proof of the i)laiufeiffs 
respondents' title. In the said suit. 
Mt. Gangahai, res{>ondent 2 claimed 
from tlio Government plot 46G, which 
forms part of the land in dispute and she 
obtained a decree accordingly, the land 
being cut out of nazul. The judgment 
and decree in question are, therefore. 


to dispute the accuracy of the decision as 
regards these nazul entries, it would have 
been open to him to bring a suit for set- 
ting aside the nazul entries in question, 
but this he did not do. 

It has next been urged that the lower 
appellate Court has failed to discuss the 
question of limitation, which was un- 
doubtedly raised, although in somewhat 
vague and general terms in paras. 3, 4, 
and 6 of the defendant’s written state- 
ment and was again reiterated in ground 
6 of the petition of appeal in the Court 
of the Additional District Judge. This 
question seems to me quite immaterial 
now in view of the fact that there is on 
record a definite finding of fact that 
Hodba only occupied the site with the 
plaintiff’s i)ermissioQ, and a similar re“ 
mark applies to Zibal. No question of 
limitation,,, therefore, in the defendant- 
appellant’s favour could possibly arise on 
the perfectly legitimate findings of fact 
arrived at by the two lower Courts. 

It has next been suggested that a de- 
cree for removal of the house should not 
have been granted and that the plaintiff 
should, in the discretion of the Court, at 
the best, only have been awarded ootn- 
pensation. It is jjerfectly clear, however, 
that the present defendant-appellant pro- 
ceeded with the building of this house on 
the most shadowy and immaterial grounds 
and that tlie iilaintiffs did not acquiesce 
therein, but on the contrary, endeavoured 
to prevent its erection. 

If over there was a case for granting 
tlie relief which the lower Courts have 
given the plaintiffs, the present was, in 
iny opinion, one and I can find nob the 
slightest ground for disturbing the judg- 
ment and decree of the lower appellate 
Court. The appeal is accordingly dis- 
missed The appellant must bear the 
respondent’s costs. Costs in the lower 
Courts as already ordered. 

Appeal dismissed . 
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cleirly relevant under S. 43, read with S. Kadu Mahat — Defendant 1 — Appellant. 
8. Indian Evidence Act. Again, as re- v. 


gards the lease of nazul granted to the 
lilaintiff'-iespondent 1 (cf. p. 5) of the 
remaining portion of the plot in dispute, 
thi« is also undoubtedly similarly rele- 
ovatifc If the present defendant wanted 


^laharajsingh — Plaintiff — Resjiondont. 

Second Appeal No. 345 of 1926, Deci- 
ded on 2/tli July 1927, from decree of 
Dist. Judge, Bhandara, D/- 11th March 
1926, in Civil Appeal No. 69 of 1925. 
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H'atre ? — Defendant contracting to sell occu- 
pancy field — Failure by defendant to serve 
7iotice on the landlord — Express repudiation by 
him — Plainti Jf serving notice on the landlord 
after two years — Suit for specific jyerformance 
Just before three years — Delay was held not to 
ajnount to ivaiver. 

DefendaQt contracted on 4th Jlarch 1Q-A2 to 
sell his occupancy field, the contract to be 
performed within two months. The defendant 
failed to perform the same by reason of his 
failure to serve notice on the landlord of his in- 
tention to sell and he expressly repudiated it 
by serving notice on plaintiff purchaser on 4th 
September 1922. The plaintiff then served, on 
23rd August 1924, a notice on the landlord noti- 
fying his intention to purchase the occupancy 
field, and brought a suit for specified perform- 
ance on 26th February 19*25. 

Held: that the delay or inaction was no proof 
of waiver or abandonment of the right, inas- 
much as tlie plaintiff had notified his intention 
to enforce the contract not to the defetidant 
but to the landlord. [F 362 C 1] 

C. D. Parakh — for Appellant. 

Jlf. i?. Bobde and M. R. Indurkar—tov 
Respondent. 

Judgment. — This second appeal raises 
one question only. It is this. The plain- 
tiff’s contract of purchase, which is dated 
4th March 1922, and which was to be 
performed within two months, hut which 
the defendant admittedly failed to per- 
form by reason of his failure to serve 
notice on the landlord of his intention to 
sell, and wliicli he expressly repudiated by 
serving notice on plaintilT on -Ith Septem- 
ber 1922, was to bo regarded as still sub- 
sisting at the (late of the suit, namely, on 
2Rth February 1925, i. c., after the lapse 
of two years and live months from the 
time its repudiation had becoinc known 
to biin (plaintilf). Cn sliort wlietlier the 
silence of plaintilf from Itli September 
1922 to 2Gtli Feljruary 1925 was indica- 
tive of an intention to forgo the right 
to enforce due performance of the c.ki- 
tract or it was cemsistent with the plain- 
tilT’s treating tliat right as still subsist- 
ing. The lower appellate Court, dissent- 
ing from the view taken of the facts by 
the trial Cotut, came to the conclusion 
that the delay or inaction was no proof 
of waiver or abandonment of the right, in- 
.ismuch av. the ptaintitT bad notitied his 
intention to ‘etiforce the contract not 
to the defendant, hut to the lattdlord, by 
serving notice <)n him on 2drd August 
1924. The Court of appeal has regarded 
this serving of notice oti the landlord as a 
piece of evidence negativing the inference 
of abandonnient or waiver vvliich the de- 
lay in forcing tlie contract might lead to. 


The correctness of this conclusion is be- 
ing challenged in second appeal. The 
question, therefore, is whether the Court 
of first appeal has drawn the only right 
conclusion from the facts found or has 
committed any error of law in failing to 
draw the right conclusion. 

To my mind the silence was very sig- 
nificant and could have given rise to the 
inference for which the appellants are 
fighting, especially as, in view of the 
express repudiation of the contract of sale 
on the defendant’s part, plaintiff’s silence 
was liable to be misconstrued as con- 
duct amounting to waiver or abandon- 
ment. Under the circumstances, it was 
the plaintiff’s duty to speak out and put 
himself into communication with the 
defendant directly, and disabuse him of 
the impression by warning him that he 
was going to be held bound to perform 
the contract of sale in spite of the breach 
he committed, and that, with that end in 
view, he (plaintiff) had taken steps to 
secure his own position, even as against 
the landlord, by serving a notice practi- 
cally on liis (defendant’s) behalf of his 
(tenant’s) intention to soli tlie holding to 
him, and calling upon him to enforce a 
right of pre-emption. How far this in- 
direct notification of the tenant's inten- 
tion to sell by the purchaser to the land- 
lotd was effective as against the latter, 
is not a matter the legality of which can 
or need be tested in this suit; still it was 
not witliout value as a piece of conduct on 
plaintiff's part indicating that ho still 
liad the willingness and readiness t(.> per- 
form his part of the contract, namely, to 
purchase and pay tlie unpaid purchase 
money for the laml. No doubt the plain- 
tiff could have made it tnuch more effec- 
tive, even as against the defendant, by 
sending him a copy of the notice served 
on the landlord, and thus apprising him 
also of the steps ho was taking towards 
the enforcement of the contract of sale, 
but then lie failed to so notify them to 
the defendant. I have, therefore, to con- 
sider whether fr.nn this omission on 
plaintiff's part to notify his intention to 
enforce tlie contract to tlio defendant, the 
latter could be said to have in any way 
been misled into acting to his prejudice 
On tlie findings airivotl at by tlie lower 
appellate Court, defendant 1 has not acte*! 
to his ]>reiudice. There is, therefore, no 
reason to think that the omission was in 
any way instrumental in loading the de- 
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fendant to infer abandonment or waiver 
and to act to his prejudice, so as to debar 
the plaintiff from asserting that his 
right to enforce the conti*act was still sub- 
sisting. 

I fully appreciate that the intention 
net to forgo would have been very clearly 
manifested to the defendant had the 
jplaintiff' intimated to him that he had 
iserved a notice on the landlord; but from 
*his failure to do so, no inference is legiti* 
imately deducible that he thereby wanted 
to suggest that he had given up his in- 
tention to enforce performance of the 
contract of sale as against liis vendor. The 
evidential value of this piece of conduct, 
of serving notice on the landlord, would 
certainly have been augmented had the 
defendant also been made aware of the 
fact: but the omission to inform him 
does not take away from the. intrinsic 
evidentiary value which that piece of 
conduct has as supporting the plaintiff's 
intention to enforce the contract of sale 
as a subsisting contract as against the de- 
fendant. On the whole, then, I hold that 
the inferences drawn by the lower ap- 
pellate Court are legitimate, and justified 
by the circumstances held proved in the 
case, and that the decision must therefore 
stand, 

Tlie appeal fails and is dismissed with 
costs. 

H . K . .1 ppea / d i sm issed. 
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Findlay, J. C. 

Mt - Jani — Plaintiff — Aj)pellant. 

V. 

Jidpti and othors — Defendants Res- 
pomlents. 

Second Ajjpoal No. 575 of 1925, Deci- 
ded on 2bth April 1927, from decree of 
Dist. Judge. Nagpur, D'- 21st September 
1925, in Civil Appeal No. 90 of 1925. 

{a)C.J\ Tcnancn -It;/, S. Yl — Surrender oj 
ovcupiiHcti Jioldiiig bi/ l/iiidn v i<Ivw liever- 
bioners rajinot chfillciuje. 

.\ of occupiincy IioldiiiK Ilimlii 

widow CJiniiot bi‘ chaUuJiRod by ifie leveisioiicis 
of llu* l;ist male hohici- on tlio ground of w.mt 
of legal iieces^^itv : .1. /. li. 1921 120; 0 A'. 

]j. J!. 12G;and b S. L. ]:.112, Foil.: A.J.Ii. 
1025 .30b, F.rpl. U’ 302 C 1] 

{b) Hindu Haw — AlicnalioH bi/ widow — 
Greater jwrlion of consideralion for necessity — 
Alienation cantiot be challenged. 

\\ hero tbo great part of the con.sideratiou for 
alicn.ation by a Hindu widow is for legal neces- 


sity, the validity of the transaction, as a whole, 
cannot be questioned solely on the ground of 
absence of legal necessity: A. I. Jt. 1924 Nag. 
109, Foil. [P 363 O 1] 

W . Y. Deshmukh and S. A. Ghadgay — 
for Appellant. 

V. V.Bose — for Respondent 1. 

Judgment. — The plaintiff-appellant 
Mt. Jani’s suit for a declaration that the 
surrender of occupancy field No. 115 of 
mauza Sakharkheda, made by the widow 
of Dasriya, the last male-holder, is not 
binding on her, she being the daughter of 
Dasriya, has been • dismissed in both the 
lower Courts. 

The facts of the case are sufficiently 
clear from the two judgments on record. 
The main argument put forw’ard on 
second appeal has been founded on certain 
remarks of Kinkhede, A. J. C., in Wasif 
deo V. Bhiioa (l), and I have been asked, 
in the course of argument, to refer the 
general question of the powers of a Hindu 
widow with regard to a surrender by her 
of a holding of her late husband and the 
effect thereof on the reversioners to a 
Full Bench in view of the remarks of the 
learned A. J. C. in the case quoted above. 
Meanwhile, however, the question has 
been fully discussed by Hallifax, A. J. C., 
in Bikham v. Thakur Ganesh Singh (2), 
and for my own part I find myself in full 
agreement, not only with thatdecision, but 
with the decisions in Dajiha v. Raghw 
Hath (3) and Vithal v. Mt. Mendri (4). 

.■\s a matter of fact, there is no neces- 
sary conflict between the two earlier 
cases quoted and the decision of Baker, 
J. C., and Kinkhede, A. J. C., in Wa&ndeo 
V. Bhiua, (l). As at present advised, 
therefore, I can see no reason for once 
more reopening the question involved, 
and there was apparently no room in the 
present case for a plea that the surrender 
made by ^ft. Beni was impeachable be- 
cause of fraud or any other like ground. 

It Ijecoines, therefore, unnecessary to 
go into the question of legal necessity, 
but my attention has been directed by the 
counsel for the appellant to the finding 
of the lower appellate Court contained in 
para. 6 of its jvulginent. It lias been sug- 
gested that anyhow some Rs. 200 out of 
the total consideration of Rs. 1,000 has 
not been proved to be for legal necessity. 
Even if this be accepted as correct, tl^ 

(1) .\. iT r7i 925 Nag."’8b6=2i N. L. R. 02. 

(2) I. R. 1927 Nag. 129=23 N. L. R. 1. 

(3) [1913] 9 N. L. R. 1*26=20 I. 0. 920. 

(4) [1909] 5 N. L. R. 172=4 I. O. 792. 
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principle laid down by Prideaux, A. J. C., 
in Bhadaji v. Ganeshrao (6), would ob- 
viously apply. The great part of the 
|ooQsidei'ation was, in any event, for legal 
necessity and it is difficult to see how, in 
'those circumstances, the validity of the 
transaction as a whole could be questioned 
solely on this ground. It has indeed been 
suggested that the plaintiff should have 
got a decree conditional on her paying 
back the amount of the consideration 
which fell under the head of legal neces- 
•sity, but, in the present case, only a claim 
for a declaration was asked for and ob- 
viously no such decree, as is now sug- 
:gested, could, in the circumstances of the 
case, have been granted. 

t find myself in full agreement with 
the learned District Judge and dismiss 
the present appeal. The appellant must 
bear the respondents’ costs. Costs in the 
lower Courts as already ordered. 

D.D. Appeal dismissed . 

' \b) A. I. R. 1924 Na^l03=2b nTl. R. i. 
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Kinkhede, a. J. C. 

halaijija — Plaintiff — Appellant. 

V. 

Sail'll al — Defendant — Respondent. 

Second Appeal No 395-B of 1924, 
Decided on 19th Noveajber 1926, from 
the decision of 2nd Addl. Dist. Judge, 
Akola, D - 30th August 1924, in Civil 
Appeal No. 36 of 1924. 

Transjrr of Proper tij Act, S. 53 — Price ad- 
eijitalc — Debts real — Preference to one or two 
creditors is not necessarily fraudulent. 

Whuru debts nru fo\ind to be real and the con- 
sideration is not grossly inadequate, tlio mere 
fact that preference was given to one or two 
creditors is no ground for imputing a fraudu- 
lent intention to the vendors and the vendee, so 
as to bring the transaction within the scope of 
S. 53; 25 Bom. 202 and .1. /. R. 1915 P. C. 

115. Foil. [P 3i34 C 2] 

D. T. Maufjalniurti — for .\ppellant. 

iV . B. Pendharkar — for Respondent- 

Judgment. — This appeal is liy the 
plaintiff who lost his suit in the Courts 
below. He sued on foot of a registered 
sale-deed, dated 30th March 1922, executed 
in his favour i>y three brotlicrs, Rajlingu, 
Piraji and Balu, in respect of the fields in 
suit fora consideration of Rs. 3,000 The 
possession of the fields was actually trans- 
ferred to the purchaser who then sublet 
them to the vendor Rajlingu for the year 
1922-23 under a bataipatra, dated 17th 
April 1922- It appears he was allowed 
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to hold over on the same terms after the 
expiry of the terms of the bati contract. 
While the plaintiff was in possession 
defendant Nandlal sued Piraji and ob- 
tained a decree, on 3lst March 1922, and 
in due course attached the fields in suit. 
Plaintiff preferred an objection, but the 
same was disallowed by holding the sale 
to be fraudulent; and the attachment was 
maintained as regards Piraji’s one-third 
share and withdrawn as regards the remain- 
ing two-third shares of Rajlingu and Balu. 
The plaintiff therefore sued to set aside the 
summary decision passed in Civil Suit 
No. 194 of 1921 on the file of Hunsif, 
Basim. The defendant alleged that the 
sale was fraudulent and the lease was 
bogus and intended to give colour to the 
transaction of sale. The first Court found 
the sale proved and held that it was for 
valuable .consideration and not fraudu- 
lent. It accordingly decreed the claim. 
The decree-holder defendant, therefore, 
appealed to the Additional District 
Judge’s Court. 

The learned Additional District Judge 
notes that the execution of the sale was 
not disputed before him. So the only 
ground of attack was the so-called fraudu- 
lent nature of the transaction. Of course 
the plaintiff, being unsuccessful in the 
claim proceedings, Iiad the burden of prov- 
ing the reality and good faith of the 
transaction. The vendee, and one of the 
vendors Rajlingu, and one of the creditors 
Mt. Munna, have been put in the witness- 
box. One more witness, Rajanni, lias boon, 
examined to prove that Rajlingu was 
separate from liis other lirother Piraji. 
The plaintiff’s relationship has been re- 
lied on as one of the circumstances tending 
to prove the fraudulent nature of tlie 
transaction of sale. 

As regilds consideration tlie lower ap- 
pellate Court has found that out of the 
five items forming thejconsiderati in, vij^.: 

(1) Rs. 50, already roceiv-.d 

(2j ,, 2‘;.5, duo to plaintiil i.y all three 

brother-^ oti ucco>.,n'., of old debts 

(3) ,, 42-i, due to one Rcdb.i by all tliroe 

brothers, nndertaki, ii ‘.o be paid 
l>>' pl-iiniiff 

(4) ., 72.5, clue to one Munn i on .i pro-note 

cjXcfuted by Rajlingu and Piraji, 
undertaken to be paid bv plain- 
tiff ; and 

f53 ,, 1526, due on a mortgage executed bv 

all throe brothers in favour o£ 
one Ragunath Marwudi under- 
taken to be paid by plaintiff. 

Rs. a.CMX) 
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There is ne independent evidence to 
prove the payment o£ Rs. 50 and the 
existence of the prior debt of Rs. 275, and 
the payment of Rs. 424 to Rodba as per 
Ex. P-4. Thus Rs 749 disappeared as un- 
proved. As regards the fourth item of 
Rs. 725 the lower appellate Court held 
that though the creditor Munna was 
examined to prove the genuineness of 
receipt Ex. P-5, there was no satisfactory 
and convincing evidence to prove the 
existence of the debt. The lower appel- 
late Court thus held the consideration of 
the sale to the extent of Rs. 1,474 un- 
proved. This left a balance of Rs. 1,526. 
With I'egard to this item*the Court of ap- 
peal entertained suspicion in view of the 
repayment of Rs. 531, said to have been 
made towards tlie debt by Rajlingu. Ac- 
cording to plaintiff the money was sup- 
plied by him, but the payment wag made 
by Rajlingu’s hand. But in this he was 
contradicted by the mortgagee who denied 
^11 knowledge of the plaintiff’s sale. In 
short tlio story of the liavala was held to 
be sl^am. He thus concluded, that except- 
ing the mortgage there was no proof of 
other debts, and even as to the mortgage 
there was no j'roof of havala. As regards 
the possession of the property he found 
that there was no satisfactory evidence 
to prove that possession was in fact 
transferred to plaintilT. 

Taking the relationship of the parties 
to the sale to the vendee, the proximity 
of tlie sale to the date of the decree, and 
the absence of all attempt at taking pos- 
session in consideration, the lower api>el- 
iate Court concluded that the sale was 
fraudulent and intended to defeat the 
defendant creditor. The first Court’s 
decree was upset and tlie plaintiff’s claim 
dismissed 

The plaintitt, tlierefore, comes ui^ in 
second appeal and contends that the lower 
appellate Court has misapprehended the 
real question at issue ; that the sale-deed 
itself was the host evidence of the havala 
and bliat the sale by three persons could 
not liave been intended to defeat the 
crcditoi’ of one brother and that S. 53, 
T. P- Act. d(jC3 not prohibit undue prefer- 
ence to one several creditors. 

1 think on each of these points tlie 
])laintif< is entitleil to succeed. The sale 
Ituving been held jiroved the duration to 
pav th(3 dolits to the several creditors im* 
liHeil an admission of the existence of tlie 
sevei-.il <lohLs an<l of tho liaiiility thereof 


being subsisting and outstanding, not' 
against one or the other of the executants,, 
but as against all of them jointly. Whak 
may have originally been the debt due by 
one was treated as a debt payable by all 
three and liable to be satisfied out of tho 
interest of all three brothers without dis- 
tinction. Then again the balance of tho 
consideration of the sale, apart from the* 
mortgage encumbrance which was then as- 
certained to be of Rs. 1,526 was Rs. 1,474. 
This represented the price of redemption 
of all the three brothers. The proportion- 
ate value of Rajlingu’s equity of redemp- 
tion would at the most be Rs. 491. No- 
attempt has been made to prove that 
Piraji’s equity of redemption has been 
sold for less than its proper value. 

There is therefore no ground for sus- 
pecting the bona fides of the transaction 
merely because the sale was effected just 
a day before the decree was passed or be- 
cause it was in favour of a relation or 
because one of the vendors was chosen as- 
the bataidar by the vendee. It is said 
that there is no convincing proof of tho 
evidence of the other debts. Ex. P-4: 
evidences a payment of Rs. 424 to Rodba. 
on 4th April 1922, and Ex. P-5 of Rs. 725 
to Munna under the same date. Munna 
has pledged her oath to the truth of tho 
admission made by her in the receipt 
(Ex. P'6) that she received the payment 
towards a debt due to her. These two 
documents have been held proved by the 
Court of first appeal, but have been sus- 
pected not to represent a real state of 
facts. I see no reasonable grounds for the 
lower appellate Court’s suspicions which, 
on the face of them, seem to be wholly 
unwarranted. 

The mere circumstance, that tberespon* 
dent’s debtor Piraji preferred the two 
creditors Rodba and Munna and the plain- 
tiff to whom also Rs. 275 were due as 
admitted in the sale-deed, is no ground 
for imputing a fraudulent intention to 
the vendors and the vendee, so as to bring 
the transaction within the scope of S. 53, 
T. P. Act, especially as the price fetched 
is not alleged or proved to be grossly in- 
adequate. Tlie cases in Bhagxvant v. 
liedari (l) and M nsahar Sahu v. Hakim 
Lai (2) fully support this proposition 
of law. 

(1) [1900] 25 Bom. 202=2 Bom. B. R. 986. 

(2) .X. I. R. 191.5 P. C. 115=48 Cal. &21=13 I* 

A. 104 (P. C.). 
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I am not prepared to go to the length 
of imputing an intention to Piraji’s other 
brothers to defeat creditors or to become 
parties to a plot of Piraji to defeat the 
present respondent Nandlal and to go to 
the length of inventing some debts and 
to admit that they wei-e due to them. On 
the contrary the sale appears to be genuine 
and for consideration and intended to 
take effect. 

For all these reasons I differ from the 
lower appellate Court and hold that the 
sale has been improperly regarded as 
fraudulent by that Court. The result is 
that the decree of the appellate Court is 
set aside and that of the first Court res- 
tored with costs in all Courts to be paid 
by the defendant-respondent. 

D.D. Appeal alloived. 

A. I. R. 1927 Nagpur 365 (1) 
Hallipax, a. J. C. 

Shaikh Gulab — Plaintiff — Applicant. 

V. 

hayanuji Bari — Defendant — Non -ap- 
plicant. 

Civil Revn. No. 155-B of 1926, Decided 
•on 30th November 1926, from order 
■of Sm. C. C. Judge, Daryapur, D/- 10th 
August 1926, in Small Cause Suit No. 301 
of 1926. 

Provincial Small Causes Courts .-lei, Sch. I, 
Art. 41 — Suit for contribution of lease moKetj 
■arjainst co-les'iee is barred. 

A suit by plaintifl for contribution of the 
money paid by plaintiff on defendant’s behalf 
for taking a joint le-ise is not cogniz.'.ble by 
Small Cause Court. 

A. V. Khare — for Applicant. 

Order. — The allegations in the plaint 
are that the plaintiff and the defendant 
and three other persons took a joint lease 
of a field for Rs. 1,000, of which the 
plaintiff paid the whole on the 10th 
January 1923 ; he accordingly instituted 
the present suit against the defendant for 
the recovery of tlie one-fifth share of the 
money ho ought to have paid. 

The plaint was filed on the 30th of 
October 1925 in the Court of the Sub- 
ordinate Judge, and returned to the 
plaintiff on the 15th February 1926 on 
the ground that the suit was triable by 
the Small Cause Court. It was presented 
to that Court on the 18th February 
and returned again to the plaintiff on the 
lOth August, the learned Judge being 


of opinion that the suit was excluded 
from the jurisdiction of that Court by 
Art. 41 of the Schedule of the Small 
Cause Courts Act. 

No reason is stated by the learned Sub- 
ordinate Judge for holding that the suit 
is triable by a Small Cause Court, and it 
is not improbable that he overlooked 
Art. 41 of the schedule of the Act. It 
might possibly be suggested that the word 
joint in the article refers to the property 
of a joint Hindu family, and in fact some 
such suggestion was made in this Court. 
But that is shown to be incorrect by the 
separate mention of that sort of property 
later in the same article. 

The order of the Court of the Subordi- 
nate Judge, passed on the 15th February 
1926, under which the plaint was returned 
to the plaintiff, is set aside. The plaint, 
which has been filed here, will be sent 
to that Court and accepted by it as filed 
on the 30th October 1925. No order 
in respect of the costs of these proceed- 
ings is required. 

G.B. ' Order set aside. 
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Findlay, J. C. 

Lalchand —Plaintiff — Appellant. 

v. 

Bahadur — Defendant — Respondent. 

Second Appe.^l No. 75 of 1920, Dccifled 
on 30th November 1926, from decree of 
Addl. Dist. Judge, Bhandara, D/- 4th 
November 1925, in Civil Appeal No. 17 
of 1925. 

Maxim — Pivri delicto potior est conditio pos- 
sidentis. 

A purchased a house benami in the name of 
Ji to defeat his creditors, D being a^yare of the 
fraud, and e^cecuted a bogus rent note in D's 
name. D sued A for rent. 

Held: that B being a party to the fraud the 
maxim in pari delicto potior est conditio pos- 
sidentis would apply. [P 3G6 C 2J 

W. Y. Deshmukh — for Appellant. 

Fida Hussain — for Respondent. 

Judgment. — The plaintiff Lalchand 
sued the defendant Bahadur in the Court 
of the Subordinate Judge, 2nd Class, 
Bhandara, for Rs. 71-5-0, alleged to be 
due to him on account of rent of a house 
let to defendant on 6th March 1918. Ho 
based his claim on a rent-note (P. 2) of 
the date named. Defendant’s ease was 
that he himself owned the house and that 
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tbe renfc-note was bogus. Defeudant had 
been surety for a loaa takeu by one 
Chotoo from Tikaratn of Bhandara, the 
latter obtained a decree against principal 
and surety, and defendant’s house was 
talcen in execution of the decree, put up 
in auction and purchased by Nasim Khan, 
agent of Tikaram. Defendant owed 
money to Tikaram on a mortgage of the 
house and was in debt elsewhere as well. 
Tikaram and Nasim Khan were willing 
that defendant should ro*buy the house 
on condition he paid up tbe mortgage debt 
and the price paid by Nasim Khan at the 
auction. As plaintiff was then an inti- 
mate friend of defendant, the former's 
name was shown as vendee in order to 
defeat the claims of other creditors. De- 
fendant all through remained in posses- 
sion of the house: the rent-note was 
merely executed as a safeguard against 
any other creditor attaching the house. 
Lalchand, plaintiff, liad changed bis atti- 
tude and made a false claim on the rent- 
note. Other incidental j)leas were offered 
by both parties, which are not sufficiently 
clear froui tbe judgments of the two 
lower Courts. 

Tbe Subordinate Judge held that tbe 
l)ayment of the mortgage amount, the 
continuous possession of defendant, the 
repairs made by him, tbe entries in the 
municipal record, the non-rccovery of 
rent from defendant, and the recent fric- 
tion between iilaintitf and defendant, all 
pointed to the sale in plaintiff’s favour 
being a benami and bogus transaction. 
He accordingly dismissed the suit. 
Plaintiff appealed and the Additional 
District Judge, Bhandara, was of opinion 
that the decision of the Subordinate 
•Judge was' correct. The Judge of the 
lower ajipellato Court, in this connexion, 
subjected the evidence to a close and 
careful scrutiny and came to the conclu- 
sion that the sale in plaintiff's favour 
was a lionami one. The appeal was ac- 
cordingly dismissed. 

On second appeal to this Court, it has 
been urged by plaintitfs counsel that de- 
fendant should not have been allowed to 
]>lcad and take advantage of his own 
fraud, that the defendant bus taken full 
advantage of his own fraud, e. g., the 
evidence of Tanba (D W. 2) shows that 
his inasler, one of defendant’s creditors, 
accepted Rs. 20 in full satisfaction of a 
deljt of lis. 146, and that the house would 
not now ho in defendant’s possession had 
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it not been for bis fraud. Belianca was 
placed on Yara^nati Krishnayya v. Chun' 
dru Papayya (1) and Honapa v. Narsapa 
(2). On the other hand, it seems to me that 
plaintiff was a parti' equally to the fraud. 
He must have known full well that tho 
sale wat taken in bis name only to defeat 
the claims of defendant’s other creditors, 
and from this point of view the case is 
one to which the maxim i7i pari delicto 
potior est conditio possidentis applies 
with full force. It is in reality plaintiff, 
who, coming to Court with tbe claim he 
does, is attempting to take advantage of 
the fraud and, from this point of view, 
the principle laid down in Raghavalu 
Chetty V. Adinarayaoia Chetty (3) and 
Jadu Nath v. Hup Lai Poddar (4) is 
clearly applicable to the case- It seems 
to me that it is immateidal whether 
plaintiff knew the exact circumstances 
surrounding the so-called benami sale in 
favour of Nasim Khan, although the pro- 
babilities are in favour of the view that 
he did. In the present case it was open 
to the defendant to show^ the turpitude 
both of himself against an action by the 
plaintiff which, if successful, would vir- 
tually give effect to a deed entered into 
for a fraudulent and illegal purpose. On 
grounds of public policy this rule is con- 
stantly enforced by the Courts and the 
present is clearly a case in point. 

It has again been urged, (cf. p. 3,) that 
it was plaintiff who repaid the Bs. 203 
towards Tikaram ’s mortgage. Even if 
this were so, as a consequence of some 
arrangement between plaintiff and defen- 
dant, there was ample other evidence on 
record to justify the concurrent finding 
of both Courts as to the benami nature 
of the main transaction and there is no 
room for interference in this respect by 
this Court on second appeal. 

The appeal is accordingly dismissed* 
Appellant must bear the respondent’s 
ccsts. Costs in the lower Courts as 
already ordered. 

Appeal dismissed. 


(1) [1S97] 20 Mad. 326. 

(2) [1899] 23 Bom. 406. 

(3) [ly091 32 Mad. 323=2 I. C. 616=5 M. L. 
T. 77. 

(4) [1906] 38 Cal. 967=10 C. W. N. 650=4 0. 
L. J. 22. 
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A. I. R. 1927 Nagpur 367 
Macnair, a. J. C. 

Govind — Appellant. 

V. 

Laxman — Respondeat. 

Second Appeal No. IIG-B of 1924, De- 
cided on 23rd December 1926, from deoi" 
sion of the Dist. Judge, Amraoti, D • 4th 
March 1924, in Civil Appeal No. 37 
of 1923. 

Civil P. C.. S. 39 — Transfer of decree— Ap- 
plication for transferring the same decree to 
third Court can be made to the Court passing 
the decree. 

Wh^re a decree has been transferred for exe- 
cution to another Court, an application to 
transfer the same decree for execution to a third 
Court, or to execute the decree itself, can be 
made to the Court passing the decree: 13 C. P. 
L. B. 169, Foil, [P 307 C 1, 2] 

G. G. Hatwalne — for Appellant. 

M. B. Nigogi — for Respondent. 

Judgment. — The only question raised 
in this appeal is whether the application, 
dated 15th July 1916, to the Poona Court 
of Small Causes was made to the proper 
Court. The Poona Court had previously 
transferred the decree to the Akola Court 
for execution, and the question is whe- 
ther the Poona Court could subsequently 
entertain an application for transfer of 
the decree to a third Court. I remark 
that it appears to me clear that, if a 
Court has power to send a decree to an- 
other Court, it has power to execute the 
decree itself; for if it has power to take 
steps towards the attachment of property 
outside its jurisdiction, it can surely at- 
tach property within its jurisdiction. 
The learned Additional District Judge, 
relying on Gorakhram v. Sivaiya (l), a 
clear decision of this High Court, has 
answered the question in the affirmative. 

The authorities to the contrary are cer- 
tainly formidable. In Maharaja of Bob- 
bin V. Narasarajzc Peda Baliar Simhulu 
Bahadur (2), it was held that in a case 
such as this the Court which passed the 
decree had no jurisdiction to entertain an 
execution application unless concurrent 
execution had been ordered or proceedings 
in the Court to which the decree was 
sent had been stayed for the purpose of 
executing the decree in the former Court. 
In liangaswami Shetti v. Sheshappa (3), 

(1) [1900] 13 C. P. L. R. 169. 

(2) [1912] 37 231=23 M. L. J. 236=15 

I. C. 738=(1912) M. W. N. 721. 

(3) A. I. U. 1922 Bom. 359=47 Bom. 66. 
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it was held that an application for trans- 
fer of a decree again to another Court 
must be made in the first instance to the 
Court to which the decree had already 
been transferred. I add that in Mitra’s 
Limitation Act, 7th edition, p. 669, and 
in Rustomjee's Limitation Act, 3rd edi- 
tion, p. 789, the view opposed to that 
taken in Gorakhram v. Sivaiya (l) is 
taken to be the law. 

The Madras case, however, was taken 
in appeal to the Privy Council, and their 
Lordships of the Privy Council appear to 
me to have refrained from expressing 
entire agreement with their Lordships of 
the Madras High Court. They expressly 
referred to the fact that the application 
to the transferring Court was for the sale 
of property within the jurisdiction of the 
Court to which the decree had been 
transferred, and mentioned that this very 
property had been attached by the latter 
Court. The proposition which their 
Lordships of the Privy Council affirmed 
is that when a decree is transfen*ed to 
another Court, an application to do some- 
thing wh ch that other Court can ad- 
equately perforin cannot be made to the 
transferring Court. 

I agree with the respectful observations 
of the lower appellate Court to the effect 
that the learned Bombay Judges who 
decided liangasicami v. Sheshappa (3) 
appear to have thought that their Lord- 
ships’ remarks were of more general ap- 
plication than they really are. 

In Saroda Prosaud Mullick v. LiUch- 
rneeput Singh (4), their Lordships of 
the Privy Council have clearly hold that 
a decree could he transmitted to three 
Courts concurrently for the purpose of 
execution. It is not urged before me 
that alterations in the Civil Procedure 
Code have affected the validity of this 
judgment. It appears to mo that the 
later judgment reported in Maharaja of 
Bohhil v. fdarasaraju Peda Baliara 
Sivihuln Bahadur (5), is quite consistent 
with the earlier decision. I do not see 
why, if a Court cun send a decree for 
e.xecution to two Courts simultaneously, 
it cannot do so on different dates. It is 
no doubt necessary for a Court, after 
transfer of a docioo for execution, to take 
precautions in complying w ith a second 

[1672] 14 .M. 1. A. 629=17 W. R. 289=10 
B. I.. R. 2L4 (P. C.). 

(5) A. I. R. 1916 p. C. 16=39 Mad. 610=43 
I. A.238(P. C.). 



^C8 Nagpur Sadasheo v. Vithoba (Findlay, J. C.) 1927 


request for transfer or execution ; it may 
be advisable that the Court should always 
•send orders for stay of execution to the 
transferring Court before taking such fur- 
ther actions. But the Court is aware of 
the fonner transfer, and can take proper 
action on the later application. 

I do not, therefore, see reason to dis- 
agree with the reported ruling of this 
High Court in Gorakhram v. Sivaiya (1). 
The appeal, therefore, fails and is dis- 
missed. Costs on the appellant. 

R.D. Appeal dismissed. 
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Findlay, J. C. 

Sadasheo — Defendant 1 — Applicant. 

V. 

Vithoba and others — Defendants 2*5 
— Non-applicants. 

Misc. Judicial Case No. 33-B of 1925, 
Decided on 20th November 1926, from 
the judgment D/- 11th July 1925, in 
Second Appeal No. 178-13 of L924. 

Civil P. C., O. 47. li. 1 — Erroneous view of 
law — “ Other sufjlcient reason ” explained. 

Erroneous view of law is no ground for re- 
vie%v. The words “ any other sufficient rea- 
son ” in K. 1 mean a reason sufficient on 
grounds at least analogous to those specified 
immediatolv previouslv ; .-I. I. U. 19‘22 P. C. 

IVJ.FolL ' [PaCS, Cl,‘i] 

M.Jt. Bohde — for Applicant. 

11. S. Goiir and N. G. Bose — for Non- 
applicants. 

Order . — On the present application 
for review of the judgment of this Court 
dated 11th July 1925, coming on for 
hearing, counsel for the non-applicants 
raised an objection that no review lay 
having regard to the j>rovisions S. 114 
and O. 47, R. 1, Civil P. C. It was 
urged tl)at, avowedly, there had been no 
discovery of any new and important 
matter or evidence, that there was no 
mistake or ei'ror apparent on the face of 
the record, and that there was no other 
sutlicicnt reason for granting the review. 

On behalf of the applicant a consider- 
able argument was dovcloi^ed to the 
effect that this Court had omitted to 
appreciate the full force of the words : 
at tlio coniinencement of this law, has 
uithor by himself or by himself and through 
his precleccssor-in ‘title, sub-tenant or mort- 
gagee in possession » hold land continuosly from- 
a dato previous to the first day of June 189S. 


in S. 47, Berar Alienated Villages ten- 
ancy Law, 1921. It was urged that the 
tenant had been out of possession from 
March 1921 to let June 1922, and that, in 
those circumstances it was impossible to 
hold that he had been holding the land 
continuously. This point was fully con- 
sidered by me in the judgment in 
question, and whether my decision 
thereon is correct or not, it is only too 
obvious that by no stretch of terms and 
by no process of forced interpretation 
could the erroneous view on this point, 
assuming it to be such on the legal ques- 
tion involved, be deemed to fall within 
the provisions of R. 1, sub-R. (1), of 
0.47. The question of the interpreta- 
tion of the said rule has been discussed 
at length by their Lordships of the 
Privy Council in Chhajju Ram v. Neki (l) 
and on the principles laid down therein, 
the present application for review clearly, 
in my opinion, does not lie for the rea- 
sons stated therein. 

It has again been urged that in ground 
4 of the appeal to this Court it was urged 
that findings should have been given by 
the trial Court on the questions of the 
alleged voluntary surrender of the field 
and of limitation. The question of 
limitation was duly considered by me, 
as was also the the question of sur- 
render, and not tlie slightest ground 
exists 'for -the ]>resent ai>plication suc- 
ceeding in this connexion. Very ob- 
viously no now and important matter or 
evidence has been discovered. The very 
fact that counsel, who appeared in sup- 
port of the application had to enter into 
a detailed argument on the alleged mis- 
take of law made by this Court, proves 
tliat the said mistake or error, if it exists, 
is not one apparent on the face of the 
record. 

Finally, ns regards the words “ any 
other sufficient reason "in the rule re- 
ferred to, it is impossible to bring any of 
the grounds under this category in view 
of the lact that their Lordships .of the 
Privy Council have construed the said 
term as meaning 

u reuson RUfficient on grounds at least analo- 
gous to those speci fled immediately previously. 

In the connected application of Sheo- 
ram, which is also disposed of by this 
order, it has been suggested that the 
case should have been remanded for ^ 

(1) Ari. B7 i922 P. c. 112=3 Lab.' 

I. A. 144 (P. C.). 
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decisioQ on the question of ejectoient 
which was siid to hive been in dispute. 
The two connected suits were tried and 
contestel on a common basis and, as 
pointed out by me, the fact of the so- 
called ejectment was, to all intents and 
purposes, admitted. It is too late now to 
resuscitate a question which has lain at 
rest ever since the initial stage of the 
suit and there is, in my opinion, no room 
whitevor for review in tliis connexion. 

B )th applications for review are ac- 
cordingly dismissed. I fix Rs. 80 as 
pleader’s fee. 

D.D. Applications dismissed. 
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Findlay, J. C. 

Kanhai — Defendant — Appellant. 

V. 

V u<f''filiatrao Gujar — PlaintiCf — Respon- 
dent. 

Second Appeal No. 226 of 1927, De- 
cided on SOtli June 1927, from decree of 
Dist. -Judge, Nigpur, D/'- 3Lsb January 
1927, in Civil Appeal No 1L4 of 1926. 

r*. C., a. LL—(Joiitest between co-defen- 
dant3—~Iiiijhls fulh/ adjudicated — Matter can 
be res J udicata between them. 

A m ittei may bo ros judicata in a subnequent 
suit, although the p.ictics in such suh-ioquont 
siiitv/s.-ro arrayed as co-d ifeniants in tho pre- 
▼ious suit, if tho in.xtlor in dispute in the 
Kccoml suit Was dirooty uuJ su jitaati.tUy iu 
is.iUo iu tho fortuor ooo. o-;poci ally when there 
is a contest inter so betwoou tho defoudants iu 
tiio previous suit and tUiir riglils aio then 
fully adjudicated upon. [P :J09 U 2} 

(}. Ji. Pradkan — for Appellant. 

Judgment. — I have heard tho pleader 
for tho appellant in this c iso, but cm see 
no ground for di Tering from the view 
taken by tl^o Judge of the lower appellate 
Court on tho question of res ju<lictta. 
Reliance hvs been placed hy the pleader 
for tlie appellant on the decisions in 
Moofehand Doufat v. Moolc’innd Khufj- 
chand ( U and in fjnxman. v. Janon''2), hut 
oven on tho authority of tlteso lecisions, it 
a|)pears to tno th it in Suit No 8.S, of 1922 
thero w is a contest botsvoon tho two 
tlion defend ints K inhiya and Vonbat 
li lo ifiter so, as is sh wn by issues I anil 
2 frtinod in that suit, and that thoir res- 
pective rights were fully adjudicited 
upon . 

(0 (.loorriu C.'P“lV.'rt. 'd/. 

(i) A. I. It 10 4 Nay. 4i0=^‘.40 N. L. R. 197. 

1927 ^/47 & 48 
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I am awire of the decision in Brojo 
Behari Mitter v. Kedar Nath Mozuvidar 
(3J, but, for my own part, I prefer to 
follow tlio view taken by a Bench of the 
M idras High Court in Madheci v. Kehi 
(4). It seems to me that a matter may 
be res judicita in a subsequent suit, 
although tho parties in such subsequent 
suit wore arrayed as co-defendants in the 
previous suit, if tho matter in dispute in 
the second suit was directly and sub- 
stantially in issue in tho former one. 
This can undoubtedly be predicated of 
the circumstances of the present case and, 
in my opinion, there was undoubtedly a 
contest int-r se between the two present 
parties as defendants in the previous suit. 
Their rights wore then fully adjudicated 
upon and the law of res judic.it.a seems to 
apply proprio vigore and to prevent the 
matter being reopened now. 

The appeal is acordingly dismissed 
without notice to tho resj^ondent. 

R . K . Ap pea ' d i v m i s sed. 

~( j) 1-2 Ual. 5-0 (F. 11.)^ 

Clb'j-ij 15 Mad iG4. 
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Findlav, j. C. 

Pati/iiirang and another — PlaintitTs — 
Applicants. 

v. 

Mi. li'ihi and other.-i — Defendants — 
Non-appBcants. 

Misc. Jud. Appn. No. IL of 
1927, Dcci<le<l on L8tb July 192 7, for 
permission to a|)i)eal in forma piuporis 
from the decision of Isf. Cl. Sub-Judge, 
Nagpur, in Civil Suit No. 47 of 1921, 
1)/- oOth November 1926. 

Itc ji'<f rufion Act, S. 17 (:}) — Deed disposing 
of /UK fi‘Tt !/ and niviu-j <i at liKrit'i lo ad'-pt i»t 
ctiiC of tlciilh is not c 'tnpiilsorily i c jis'ntde. 

Wliora .1 d.jud d.-s a '.vn tai u pui'son as 
tbo liL-ir of all tbo cKe-utnUs’ inovi-iblo and 
jinnsov.iblo [ir.pcrty and umpov/cred tlie wifo 
of tho cxc utant to adopt th..t )icrson in thu 
evouw of the excjut tnt -n-jL recover i n from tho 
illness from whieh he wa.s tht*n sulfcring. 

Jield : tho deed w.iS :v will ajhl :i 

in ‘lit corit lini iig an ;vulboi it to julopt and 
w 13 not coiupnl?oril V rc^istrabU; : .1. /. Ji^ 

lU-J 1\ (\ VrJ. and’ •’i Mail. 40, }) 

LP 3'i0, C 1] 

li. .V. Piidhfij — fnr App’icmts. 

V. U. Dhohe and V. D. Kale — for Non- 
applicants 1 and 2. 

Order. -- The ap[)lic mts, who wore 
]>luntiiysin tho lower Court, desire to 
appeal in forma pxuporis ngainst the 
judgment and decree of the First Subordi- 
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nate Judge, 1st Class, Nagpur, dismiss- 
ing their suit for a declaration that the 
adoption of defendant 2, Baliram, by- 
defendant 1, Mt. Eahi, was invalid. 

I have heard the ijarties in the case on 
the question whether the proviso to R. 1, 
O. 44, Civil P. C., applies or not and, 
after perusing the record, I can see not 
the slightest reason for supposing that 
the judgment and decree of the lower 
Court are in any respect contrary to law 
or erroneous or unjust. Everything 
depends on whether the so-called adyna 
palra can be held to be admissible or not. 
Again, in this connexion, the question is 
whether this document can be considered 
to be a will or not. On that point, after 
perusing its terms, I have not the 
slightest doubt. The testator, after stat- 
ing tliat Baliram belongs to his family, 
being the paternal uncle’s son saj'^s as 
follows : 

Ho should have ownership (over the pro- 
perty) and I desired much to take him in 
adoption. 

The deed also describes him as the heir 
of all his moveable and immovable pro- 
perty and goes on to empower his wife 
to adopt Baliram in 'the event of the 
testator not recovering from the illness 
from which he was tlien suffering. In 
those circumstances, it is perfectly clear 
that, in spite of its title, D. 1 is, in 
ellcct, a will as well as a document con- 
taining an authority to adopt. It, there- 
fore, falls under S. 17 (3), Registration 
Act and was not compulsorily registrable. 

A erse like J ngantialh likeema Deo v. 
Kunja Bchari Deo (i) has no application 
whatever in the present instance, because 
there was therein no disposal of i>roperty, 
wliereas, in. the pi-esent case, there un- 
doul>ted!y was a disposal of the property. 
A similar remark ai)plies to Somnsundara 
Mudaly v. ] > ttraisanii Mudaliar (2j, 
because in it also there was no disposal 
of proj)erty, l)Ut a mere direction that, 
after the then apiiellunt had been adopted, 
the widow should jjut him in possession 
of tlie property. As I read the terms of 
the present document, tliero was an ex- 
press i)rovision that Baliram should, in 
any event, liave the ownership of the 
property and it follows, therefore, that 
the lower Court was correct in holding 
that the wdll was a valid one. 

[ may add that, from other points of 

"(Tj A. 1. R. l\ cTi 6J = 44 .Mad. 733 

1. A. 482 (P. C.}. 

(2) [l‘JU43 27 >rad. .JO. 
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view, the plaintiffs’ suit was an equally 
hopeless one. Clearly, limitation in the 
case was governed by Art. 118, Lim. 
Act, the specific article applicable, and 
not by Art 125, which is entirely 
inapposite. 

Still further, it is perfectly obvious 
that the applicants have failed to estab- 
lish the fact of their being the nearest 
reversioners. There was no proof that 
both the lines concerned came from a 
common ancestor. The alleged admis- 
sion and conduct of Bapu was all too 
flimsy a basis on which the contention 
urged by the plaintiffs-applicants in this 
connexion could succeed. 

I see no ground whatever for inter- 
ference and the application is accordingly 
rejected. I fix Rs. 25 as pleader’s fees. 

N.K. Application dismissed. 


A. I. R. 1927 Nagpur 370 
Mitchell, A. J. C. 

Zingraji Dhangar — Plaintiff — Appel- 
lant. 

v. 

Nngosa Kalal — Defendant — Respon- 
dent. 

First Appeal No. 37-B of 1925, De- 
cided on 28th October 1926, from decree 
of 1st Class, Sub-Judge, Amraoti, in 
Civil Suit No. 37 of 1924, D'- 25th Feb- 
ruary 1925. 

Damages — Sale of land — Purchaser evicted 
Jntenlion of parties in contract will dctornilne 
inca.'.ure of damages — Purchaser made known 
the defect in title — Indemnity to compensate »« 
case of eviction — Vendor tv liable to return 
price received. 

lu a claim for damages by a purchaser of land 
oil account of eviction therefrom, the damages 
must be determined according to what may bo 
deemed to have been the intention of the con- 
tract between the parties to the sale. 

The English principle, that the measure of 
damages is the value of the land at the date of 
eviction cannot be accepted as a h.-ird-and-fj^®!' 
rule .applicable to Indian conditions. The 
cuinstances of each contract must be examined 
and the intention of the parties determined : 
A.I.Ii. 192t A'arj. -i.'T Foil. [I> 371 O 2, P S72 C 2J 

D's widow sold certain fields to A in 1903. A 
sold the fields to ^ in 1911, disclosing in the 
sale-deed that he had bought the fields from a 
widow, but giving H an indemnity in case his 
title should be disturbed. D's reversioners evic- 
ted ^ in 1923. 

Jteid : that ^ would bo entitled only to the 
purchase-money paid to K and not the market 
Value of the land in 19-23. 

Held : further that, ^ would not be entitled 
to compensation for an}* improvements made by 


1927 ZiNGRAJI V. Nagosa 

him as indemnity hy N did not extend to any 
such improvements. ^ might claim compen- 
sation for improvements from D’s reversioners if 
he could prove bis good faith. [P fc73 C 1] 

M B. Niijorji — for Appellant. 

A. V . Khare — for Respondent. 
Judgment. — Dhansa Kalar of Kamal- 
japur died in 1907, and his wife, Mt. 
Ananda, took his lands in widow’s estate. 
On 16th April 1908, she sold survey 2/1 
to Nagosa of Hartoli for Rs. 700. On 
5th June 1908, she sold survey 6 to the 
same Nagosa for Rs. 500. On 29th April 
1911 Nagosa sold both these fields to Zin- 
graji of Kamaljapur by a sale'deed which 
referred specifically to the previous sale- 
deeds, giving their serial numbers in the 
books of the registration office The sale- 
deed professed to convey a full and un- 
limited title in the fields, and it con- 
tained an indemnity clause to the effect 
that if anyone should make a claim 
Nagosa would be responsible for it and 
Zingraji would not be put to any expense 
thereby. As Zingraji lived in Kamalja- 
pur, where the fields are situated and 
where Dhansa lived and died, and as Na- 
gosa’s own title-deeds were clearly cited 
in the sale-dee:^, it cannot be doubted that 
Zingraji knew that he was buying from 
Nagosa landed property which Nagosa had 
bought from a widow who liad inherited 
it from her husband ; and indeed this 
fact was definitely pleaded by Nagosa and 
not denied by Zingraji. 

Ananda died about 12 years later, and 
her reversioners sued both Nagosa and 
Zingraji for possession of these fields, in 
suit No. 127 of 19:^3, in the Court of the 
Subordinate Judge, Amraoti. They got a 
-decree on 4tli February 1924. and ob* 
taineJ possession of the fields from Zin- 
graji on 3rd May 1924. 

Zingraji now sues Nagoya for compen- 
•sation for the loss of his fields. The 
lower Court decided that Zingraji was 
-entitled to compensation, and held that 
-the mO-isure of the compensation was the 
price paid in 1911, and not the market 
value of the fields on the d.ite of eviction 
in 1924. The lower Court refused Zin- 
graji's claim for compensation for cleav- 
ing the land, building a well, erecting an 
embankment and planting fruit trees. It 
4V warded a decree for Rs 1,425 only, which 
•was the price paid by Zingraji in 1911. 

Only two points are raised in appeal ; 
one relating to the measure of the value 
-of compensation, and the other relating to 
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the claim for improvements. Zingraji 
still claims that he is entitled to the 
market value of the fields on the date of 
his eviction, and to the money he spent 
on improving the fields. It is convenient 
to consider these two points quite sepa- 
rately, and, in the first instance, to dis- 
cuss the measure of compensation on the 
assumption that no improvements had 
been made. 

The appellant relies upon the authority 
of Nagardas Saubhagyadas v. Ahmedkhan 
(l), which the lower Court has refused to 
accept in face of the ruling of the local 
High Court in Mohammad Hazzak v. Am- 
rutrao (2). The former case lays down 
the definite authority that 
a purchaser evicted from hi.s 'holdiog is entitled 
to recover from a vendor who luis guaranted his 
title tlie value of the land at the date of evic- 
tion. 

The latter case enunciates the more 
conservative proposition that 
in a claim for damages by ^a purchaser of land 
on .account of eviction therefrom the damages 
must be determined according to what may be 
deemed to have been the intention of the con- 
tract between the parties to the sale. 

The circumstances in this latter case 
are similar to the circumstances in the 
present appeal, and the lower Court acted 
rightly in following the local authority. 
In this Court, liowever, the general prin- 
ciples underlying tliis obscure point have 
been fully discussed and [ am asked to 
follow the definite rule of law stated in 
Sagarda^ Saabhagyadas v .Ahmedkhan (l) 

That judgment discussed both the Eng- 
lish and the Americin law on the sub- 
ject and points out, witli reference to 
S. 73, Contract Act, that 

the legislature has not prescribed a different 
meisure of damages in the case of contr.acts 
dealing with laud from that laid down in the 
ease of contracts relating to cominodities. 

It accepts tho English rule on the point 
and applies tho principle contained in 
S. 73, Contract Act, and decides 

that the me.isure of d images is the value of the 
land at the date of eviction. 

With all respect I tlhnk that tins prin- 
ciple c.innot he accepted as a hard-.and- 
fast rule applicable to Indian conditions ; 

In the first place, the un-alogy of S. 73. 
Contract .\ct, is not a closo one. In oases 
like the present there has boon no breach 
of contract. There is probably no man 
more desirous that 'the contract should 
stand than Nagosa himself, .\gain S. 73 

“VlJ [lsy7j'2ll3oin7T75^ 

U) A.I.R. 1921 Nag. 257=20 N.I..R.55. 
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relates to ordinary business contracts of 
wliich the sile of goods and the hire of 
transport are typical ; all the illustra- 
tions, except two, fall witliin ' these two 
desc; iptions. In such transactions the 
perio-ls of time contemplated by the par- 
ties are short and the variation in price 
of tlie goods sold or damages otherwise 
caused vary within known and fairly ob- 
vious limit'*. Etch side to the contract 
has a very cl ar idea of the liabilities it 
is undertaking but, as shown in the next 
paragraph of this judgment, where land is 
sold in India, the period of an indemnity 
given by the vendor to the purchaser may 
last for many decades, and in the interval 
the price of land may have varied to an 
extent beyond the imagination of the 
pirtlos to the contract. This is pirti- 
cularly true in Berar where the rise in 
the values of land since 1911 liis been 
pl^cnomenil. Again, S. 73 itself makes 
an e\coi>lion in the case of *' remote and 
indirect loss sustained by reason of the 
hrcich." It is reasonable to argue that 
the rise in price of land between 19lL and 
1921 is an indirect result which was not 
in the minds of the parties in 1911. On 
the whole the analogy of 8. 73 does not 
ai)i)car to be very strong. 

In the second place, the adoption of a 
principle of English law in such cisos 
should only he made with extreme ciu- 
tion It is possible that in England the 
indemnity given to a purchaser of land 
m ly Buljsist for long interv.ils, but it is 
likely that such cases will not arise so 
(i(.‘<iuently as llicy do in India. Two 
hiading ox unples will bo sulUcient to il- 
lustrate this. Alienations by the manager 
of a Hindu family may bo cballongod by 
his minor sons when thcyal tain majority, 
a’ld in those cases the i»oriod ol the in- 
demnity may he anything up to 18 years. 
Agun,a Hindu widow taking her hus- 
btud’s estate unsler the Hindu law ob- 
tains a full estate, subject only to certain 
limitations, of wiiich the chief is that her* 
alien itions will notextenl beyond her 
own lifetime and may he sob aside on her 
doith by h:r reversioners. Considering 
the early age of inarii.igo in India it is 
p)ssihle in many c iscs that t he period 
elapsing from the dale of an a’ienation by 
a widow to her death may extend to half 
a cetitury or more. In viosv of these 
peculiarities of the Hindu law it will bo 
biforto accept English i)reeedonts orjiy 
when all the circumstances furnish an 
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exict parallel, and to avoid any hard-and- 
fast rule based on English practice. 

This is what has been done by my bro- 
ther Kotyal in Mohammad Razzak v. 
Amrutrao (2). He has accepted neither 
the English rule nor the American rule, 
but has stated the sound principle that 
the circumstances of each contract must 
be examined and the intention of the par*’ 
ties determined. 

If the circumstances of the present case 
are stated, and the above broad rule ap- 
plied, the following result is obtained: 
Dhansi's widow sold certain fields to 
Nagosa in 1908. Nagosa sold the fields to 
Zingraji in 19LI, disclosing in the sale- 
deed that ho had bought the fields from a 
widow, but giving Zingriji an indemnity 
in case his title should be disturbed. 
Dhansa's reversioners evicted Zlngraji in 
1923. In the meantime the value of the 
land had appreciated very considerably. 
These circumstances show that Nagosa 
and Zlngraji were aware of the defective 
nature of the title when they entered into 
the contract of sale in 19LI, and it would 
be unfair to saddle Nagosa now with the 
payment of compensition based on a high 
value of the land which neither of the 
parties could possibly contemplate in 
19L1. I hold with tlie lower Court that 
Zingraji is entitled to the return of his 
purchase- money. 

It may seen unfair to Zingraji that he 
should now lose the fields which he 
values at Rs. ^r,500 and should receive as 
compensation only Rs 1,425 ; but it must 
be remembered that Zingraji knew from 
the outset th.it his title was defective, 
and that ho has held these lands through- 
out the period of their appreciation on a 
rent which is the equivalent only of the 
interest on his outlay of Rs. 1,125. The 
other side of the question must also be 
considoied. Nugosa disclosed his defective 
title in L911 and there is no express pro* 
vision in the svie-deod whereby ho guar- 
anteed to Zingraji the future value of the 
fields, no matter how high their price 
might rise. 

Coming now to the question of im* 
provomonls : Zingraji may be entitled to 
recover the money he has spent on these 
fields while ho was in possession of them 
under what was a perfectly logil title up 
to 1924, if he cm show that he acted in 
good faith under the -gonuine belief that 
his title was good ; but it does not seem 
to bo equitable to saddle Nagosa with 
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this additional burden. It cannot be said 
that his inda:mity guaranteed to Zingraji 
compensation for fruit trees, wells, em* 
bankments and other expensive improve* 
ments which Zingraji might choose to 
make F )r this particular loss on the 
part of Zingraji there is a special remedy 
provided for him in S. 5L, T. P. Act. The 
persons who are benefited by these im* 
provements are the reversioners of Dhansa 
who have taken possession of the fields, 
and S. 51 gives Zingraji the right to 
claim from them the value of his improve* 
meets if ho cm establish’ that be acted in 
good faith unler the genuine belief that 
his title was good. If, however, he mide 
these improvements, knowing that ho 
might be d spossessed by Dhmsa’s rever- 
sioners, then the risk may f lirly he hold 
to be his own. 

The appe il fails and is dismissed with 
oosts. 

O.B. Appeal disDiisaed 
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IIaltafax, a. J. C. 

\hdul Karim — Piai ntitt — Ajipellant. 

v. 

Lut udkar — ^Defend int — Respondent. 

Pirst Apperl No. L5 of 1925, Decided 
on iGth Deconber 1926, from decree of 
Addl. Disb. Jndgo, Riipur, D/* 30th 
September 1921, in Civil .Appeal No. 27 
of 1923. 

Ci' il P. .S. (12)— .Vo suit ismnintninahle. 

Jor mesne profits In/ lessee for period subsequent 

10 erpinj of lease on i/ispossessinn bp lessor. 

Ill LOlO tho dofoaclivnt gwo the plaintiff a 
lease of a forest of whi^h the lorin w.i.s to e-tpiro 

011 the 23rJ .\ugust l9Jl. In L 'H dofoinlant 
filed a suit, alleging that the lessee had broken 
tho eonlraet in v.irious w.iys, and claiming 
damages and can:ellation of tho lease : and he 
ousted pl.iintifT from pjs.session of the forest on 
tho 24th Juno lOls by obtaining a temporary 
injunction. Defendant’s suit was de ireed by the 
trill Court hnt in appi.il tlio cl lim for d iin iges 
onlv was gr.inted, and th.it for cuicellation 
of the le.ise w.is rejected on the 6th Septem- 
ber 1910. 

On tho -Ith November 1921 plaintiff m.ade an 
application under S. 1 14, claiming to be res- 
tored to possession and to be piid mesne profits 
for tho period daring which be had been kept 
out of possession. 

Subsequently plaintiff admitted that ho could 
not bo put in possession unon the expiry of the 
period of the theka. The claim for mesne 
profits for the period between June 1418 and 
August 1921 was rejected on tho 22ad July 
1922. 


On the 22nd November 1923 plaintiff filed a 
suit claiming the profits that ho would have 
got out of the le.ise during the year 1921-22 on 
the ground that, though tho term of tho lease 
expired in .August 1921, the contr.ict gave the 
lessee the right to remove, within one year 
thereafter, everything that ho had collected 
but had not removed up to that time. 

Held: th.it the suit would not be maiutain* 
able. If the plaiutilf was entitled to possession 
at all, he could only get it by an applic.ition 
made undor S. 144, but he could not gut it even 
in th it w «y, as h-o gave up his claim to it in tho 
previous proceedings and ho could not on that 
ground cl um mesne profits. Up to the date of 
the decree the dispossession w.is under tho in- 
junction. and profits could be recovered only bj’ 
suit; after it. they could bo recovered only by 
applic.ition under S. 144. 

TIari Siiigk Gour and Ahdiil liarak — 
for Appellant. 

13. K. Bose and D. N. Choudhnj — for 
Respondent. 

Judgment, — Most, if nob all, of the 
difiiculfc questions discussed at IcngLli in 
both Courts would hive been seen not to 
arise ii the facts had bean properly 
eximined, In 19L6 the defendant, T^utu* 
dhir, give tlio plaintitT, Muli-imad Aliclul, 
Karim, a lease of a forest of which tho 
term was to expire on the 23rd August 
L92L. In L91H Lutudhar filed a suit, 
alleging that tho lessee had broken the 
contract in various wiys, and claiming 
d linages and cancellation of the lease; 
and ho ousted .\hdul Kirim from posses- 
sion of the forest on tho 24th Juno 19 L8 
by obtaining a temporary injunction from 
the Court in that suit. Both reliefs 
claimed wore granted by the first Coiu t, 
but in nppeoJ to the Court i^f tho 
District Ju«lgo tho claim for d images 
only was granted, with a modi (icatiou of 
the amount to ho paid, and th it for can- 
cellation of the loiso was rejected. This 
was on the 5th September 1919. 

On the 4th November 192L .Ahilnl 
Karim mad) an applicition to tho Court 
under S. L41, Civil P. C , claiming t > l)o 
restored to possession of tho property and 
to be p.iid mesne profits for tlie period 
during which he h id been Icept out of 
possession. He sec’us to hive wiited for 
tho decision of the a])poals which wore 
filed in this Court and were dismissed, 
though ho was of course entitled to pos- 
session immediately after tho decision of 
the appeal in the District Judge's Court. 

In reply to his ap|)lication it was 
pointed out that the term of the lease 
had expired more than two months before 
the application was made, and ho admit- 
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ted in a written statement that he could 
not now be put in possession of his 
theka consequent upon the expiry of the 
])eriod of t)ie theka.” The claim for 
mesne profits for the period between June 
1918 and August 1921 was then examined 
alone and was rejected on the 22nd 
July 1922. 

On the 22nd November 1923 Abdul 
Karim filed the suit out of which this 
appeal arises, claiming the profits that 
he would have got out of the lease during 
the year 1921*22, that is to say, the year 
beginuing on the 23rd August 1921. 
which is tlie day on which the term of 
his lease ended. That this fact passed 
unnoticed in the lower Court, and was 
not oven mentioned in the argument 
of the appeal, can hardly be called 
extraordinary, tho-igh it ought to be 
impossible. 

At the beginning the plaintiff liimself 
seems to have seen the absurdity of 
asking for the profits he would have made 
in the period during which he was not 
entitled to possession, as it is stated in 
para. 5 of tlie i>laint that, though the term 
of the lease expired in August 192L, the 
contract gave the lessee the right to 
remove, within one year thereafter, every- 
tliing that bo had collected but had not 
removed up to that time. The deed of 
lease has not been produced and that is 
the only reference in the whole case to 
any sucli condition, so that it must be 
held that it did not exist. 

Rut even if sucli a condition had been 
proved to bo included in the lease, and 
the suit wore otherwise maintainable, 
the utmost the plaintiff could claim 
would ho the value of so much produce as 
he would have loft unroinoved in the 
forest at the end of a normal year’s 
working. Ho has claimed the value of all 
ho would have got during such a year, 
and the case lias been tried on the assump* 
lion that the }>eriod of the lease itself 
terminated in August 1922. 

13ut, even if that wore correct, the suit 
would not he maintainable at all. If the 
plaintiff was entitled to possession at all. 
lie could only get it by an applica- 
tion made under 8. Ill, Civil P. C., and 
now lie Gouhl not get it even in that way 
us he gave uj) his claim to it in the pre- 
vious tiroceedings ; if ho himself declined 
ttj take the possession to which lie was 
entitled ho cannot, of course, claim mesne 
prolits. Further, if lie could, the claim 


could not be enforced in a suit but only 
by application under S. 144. 

That the plaintiff’s only remedy was 
that provided by S. 144 is another matter 
that it is not a little astonishing to find 
passing unnoticed, as he had previously 
tried to obtain it in that way. The con* 
fusion of thought in the whole case is 
further exemplified by the fact that the 
period to which the application under 
S. 144 related included that between the 
injunction and the decree of the first 
Court, which was passed on the 14th 
April 1919, and this suit relates to a 
period subsequent to that decree Up to 
the date of the decree the dispossession 
was under the injunction, and profits 
could be recovered only by suit; after it 
they could be recovered only by applica- 
tion under S. 144. 

The reasons given in the judgment of 
the lower Court for dismissing tlie suit 
can hardly be called correct in themselves 
and anyhow they are irrelevant. The 
dismissal is, however, correct. The appeal 
will accordingly be dismissed and the 
plaintiff-appellant will be ordered to pay 
all the costs in both Courts. 

G R. Appeal disviissed. 
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Hallifax, A. J. C. 

Atmaram — Decree- holder — Appellant. 

V. 

?dt. liadJia Bai — Judgment-debtor — 
Respondent. 

Second Appeal No. 230 of 1926, Deci- 
ded on 30th March 1927, from deci- 
sion of Dist. Judge, Wardha, D,'- Stli 
January 1926, in Civil Appeal No. 87 
of 1927. 

Civil P. C., S. CO (1) (c) — A /vmalv occujiancf/ 
lenant not cultivaliny jictd herself enn be 
agricultiirisl. 

Where a widow inherited from her basbund 
an occup.incy field of 3'50 acres, a bouse said 
to be worth l?s. 5U0 and a kotha worth about 
Hs. 50, all in the same village, and the widow 
never cultivated tlie holding herself, but sub-let 
it every year since her husband's death, she 
having no bullocks for purposes of cultivation. 

Held : that the house and kotha must be 
regarded as occupied by the widow as uu agri- 
culturist and tlms exempt from attachment : 
1C .Y. L. It to. Poll. Cl* C H 

Ci. li. Deo — for Appellant. 

V. li. Pandit — for Respondent. 

Judgment. — A decree for the payment 
of Rs. 633, to the appellant Atmaram was 
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passed on the I9th January 192L ajjainst 
the respondent Radha Bai as the legal 
representative of her deceased husl^nd 
Baliram, who died about the year I9i2. 
She inherited from him an occupancy 
held of 3'50 acres, a house said to be 
worth Rs. 500 and a kotha worth about 
Rs. 50, all in the same village, and pro- 
bably also some moveable property. On 
an application for execution of the decree 
hied in January 1924 the house and kotha 
were attached. Of the various reasons 
put forward on behalf of Radha Bai for 
the contention that both buildings should 
be released from attachment we are now 
concerned with one only. That is, that 
they are exempt from attachment under 

Cl. (c). S. 60 (1), Civil P. C., as she is 

an agriculturist and they belong to her 

and are occupied by her. 

It appears tliat Radha B.ii has never 
cultivated the holding herself, but has 
sub-let it every year since her husband s 
death. She has no bullocks, having given 
away a pair she once owned to her son- 
in-law, but she seems to have two cows 
which she keeps in the kotha that was 
attached. She lives in the house. The 
learned- District Judge has held that both 
buildings ai'e exempt from attachment 
because Radha Bai is an agricultutist 
and does occupy them. 

The matter is not quite as simple as 
that. Unless we read the words as such 
at the end of Cl. (c), S. 60 (1), Civil P. C., 
or rather read the word him at the end 
of it as meaning the agriculturist as 
such” we get impossible results. One 
would be the exemption from attachment 
of the residential mansion of a millionaire 
banker who is also a tenant of a few acres 
of land. That is perhaps an extreme case, 
but others of the same kind are easy to 
imagine. If a man who is mainly an 
agriculturist and cultivates his own - land 
has a grocery shop in a house other than 
his residence, even in the same village, 
would the shop building be exempt from 
attachment ? It certainly would on the 
learned District Judge's reading of Cl. (c). 

It seems, however, on the sime reason- 
ing as that in Atnolaksao v. KImalh (L), 
that the house an<l kotiia attached in this 
ciso must be regarded as occupie<l l)y 
Radha 13.ii as an agriculturist. The sul)- 
loases slie gives are not and cann->t lie 
f<jr more than one year at a time, luul 
even if she d >es in fact go on sub-lcttifig 

(1) [1<J20] I'i N. 1-. R. B9 -.s.j 1. C. 4.SI. 
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the land all her life, it can still be said 
that it is necessary for her to live in that 
house to look after the sub-letting of the 
holding, that is, for the purposes of agri- 
culture. As a matter of fact the possi- 
bility, if not the probability, of her 
starting to cultivate the land herself is 
greater than that of the judgment-debtor 
in the case that has been mentioned. 

It has been urged for the decree-holder 
that, in view of the smallness of the hold- 
ing, the kotha is sufficient for all Radha 
Bai’s needs as an agriculturist, even if 
she ever takes up the cultivation of it 
herself, and still move if she continues 
to sub-let it. and therefore the house 
ought to be considered liable to attach- 
ment. Such a distinction ought certainly 
to be made where it is posible, as in the 
imaginary case of the agricultural grocer 
already mentioned, but it is impossible to 
make it here. The dividing line between 
what Radha Bai does and does not need 
as an agriculturist would pass througla 
her residential house, as it could haidly 
be said that even a tenant of no move 
than three and a half acres would be 
sufficiently accommodated in a kotha 
meant and used for cattle. 

The appeal will be dismissed, but, m 
the circumstances, iq appears tliat the 
decree-holder ought not to pay the costs 
of the judgment-debtor. It will accord- 
ingly be ordered that each party sliall 
pay its own costs in all three Courts. 

I> 1 ). Appt'itl . 
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Findt,.\y. 7. C. 

Amdu o.nd others — Plaintiffs— ppU* 
cants, 

v. 

Fa:al — Defendant — Non-applicant. 

Civil Revn. No. 351 of 1925. Decided 
on 20tli November 1920, from order 
of Dist. Judge, Bhinilavi, D * lOth 
September 1925, in pending Civil Suit 
No. 3 of 1925. 

Cnurl-f'CS Act, S. 7 (i») — 

}’lniii/i ff •' ’n vnliw ai hr lihes. 

\Vh:itcver th<* K-gisI itme in ly hiive inlcnded, 
t h.' <1.' ir of S. 7 implio-i that the plain- 

till in a with con^cijnonti.vl relief of iii- 

juit -tion i-s at lihuiiy to .issign any value to the 
lolirf ho olaiin'i : .f. /- It- 1921 I’.om. (ij ; A.I.Ii. 
lO_>t Vrf'/. an.l .1. I. 1918 C. 135 : 

[P 3713 Cl] 

r. r. JukiilA ir — for .Xpplicants. 

Ah'} id Rahim — for Non-applicant. 


Amdu V. Fazal 
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Order. The facts of this case arc 
sufficieuly clear from tho application 
ilself, as well as from the order of the 
lower Court dated 16fch September 1925. 
As IS clear from the order-sheet of the 
sai I date, the plaiatiffs-applicants were 
ordered to pay Rs 1,2,56 extra Court- 
fees, having regard to the value of the 
subject-matter of the suit. The learned 
District Judge, in coming to the decision 
ho did on this point, relied on the deci- 
sions in llarihar Prasad Singh v. Shyam 
Lai Singh (l) and Dayaram v. Gordhan' 
das (2i. Those cases have been fully 
considered by a Bench judgment of this 
Court in Kri'ihnarao v. Chand rahhaga- 
hai (3), decided by Biker, J, C., and 
Prideaux. A. J. C.,onthe24fh April 
1924, and I do* not find it necess.t?*y to 
add much to tho said judgment. It is 
pertinent, h jwever, to point out that the 
decision in linj Krislnia Ihnj v. fiipin 
Pehnri iJey (ij was expressly dissented 
from by iho Bnnbay High Court in 
(lO' in hi V. ITaninaya (6). whe'-ein it was 
^pointed out ih.U wliitevorthc legislature 
jinay h.ive intended, tho clear meioing 
of 7, Indian Court-fees Act, implies 
tint the plaintitT was at liberty to assign 
any Viilue to tho relief he claims. Rtill 
furt her, this principle w is afTirmed by 
their Lordships of tlie Privy Coun.-il in 
Sundcrlai Collector of ileUjaum (6). 
It is clear, thorefoiv, that tho plaintilY 
was entitled to value consequenti il relief 
of injunction at any figure lie liked, and 
the order of tho lower Court cleirly 
cannot stand. 

I would add further that, oven if the 
lolief ol injunction hid been liable to ad 
valorem foas, it is ditlicult to undo-stand 
why the priyor for ainondtncnt of tho 
jrlaint Iry ab.iml.uiing this relief was not 
grantel. For tho re.isons, liowever*, given 
fully in the Bencli judgment of this 
Court, wifli which [ respectfully declare 
my uj^roorrient» tho orrler of tlio lower 
Court, diiod tho Kith Sopfoinbor 1926, 
cloariy catinot stand, ami the lower Court 
must i)!i c«!Oil with tho trial of the suit 
on (he plaint as it stands at present. 

Tho tn-dor, dated tho Kitli Reptemiier 

(1 [inia, -10 (■ tl 015— I C. 40J. 

,1007 J :iL noin. 73--:S Bom. B. R. 885. 

(3 A. 1. It. lO.l .VuK. up; 

(1) ! llU.Sj -10 C;tl. 21,". — 18 C. B. J. 191 17 

1. U. 102=17 C W. N. 591. 

CO A I, H. l'»2l l^om. G5-=-li Bom 5G7. 

CO A. I. It. 1918 V. C. H.5 rr= 4 1 Bom. 37G = 

1*3 1. A. 15 (P. C.). 


1925, is accordingly set aside and the 
lower Court will proceed with the trial 
of the suit in accordance with tlio above 
remarks. The costs of the present revi- 
sion application will follow tho event. T 
fix Rs 40 as pleader’s fees. 

Order set aside. 
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Ktnkhede, a. j. C. 

4 

Bamrao Hiji — Defendant — Appellant 

V. 

Dattati-ayakrishna — Plaintiff — Res- 
pondent. 

Second Appeal No TS-B of 1926. De- 
cided on 22nd Julj’ 1927, from a decree 
of tho Addl- Dist. Judge, Araraoti, D/* 
1st November 1924, in Civil Appeal No. 
195 of 1022. 

Tjn'idtord and Tenant— ‘Uniformity of rent 
and lonff p'^ssc'^sion are not sufficient to raise a 
prcSHinption of jiermanent tenancy. 

The mere circumUancc of the uniformity of 
rent and lon.{ possession does not suffice to 
raise a presumption of permanent tenancy : 
-1. I. n. 1 ).4 l\ C. G5, Foil. [P 376 C 2] 

N. li. Bose — for Appellant. 

M. V. Joshi and B. li. Jaitvant — for 
Respondent. 

Judgment. — T am asked to interpret 
the order of my brother Kotval, A. J. C., 
reminding the case as embodying a deci- 
sion that long-continued possession and 
unifrora rent give rise to a presumption 
of perminency. On the other hand, the 
respondent’s Icirnel advocito contends 
th it alt that Kotval, .A J. C , did was to 
in licito the possibility of a presumption 
being mised in the circumstances of the 
c iSQ and not that it actuilly arises on 
tlie facts found. E think the respondent’s 
contention is sound. Since Kotval, .A.J.C., 
appears to have asked the Court below to 
decide the second issue afresh there can 
bo no doubt as to his intention to leave 
the matter to tlie Courts below to decide 
in tho manner they think best in the 
light of tho presumption, if any, justifi- 
able on tho facts found. In the case 
which wont to tho Privy Council from 
the Madras High Court, and reported as 
Nainapillni Marakayar v . linmavathan 
Chettiar (l), it was held that the mere 
circumstance of tho uniformity of rent 
and long possession does not sufiico to 


(l; A. I. R. 1921 P. C. 05 47 Mad. sV? = 51 

I. A. 83 (P. C.). 
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raise such a presumption. I am, there- 
fore, constriined to hold that the Courts 
below have rightly decided the cnso 
The appeal fails and is dismissed with 
costs. 

N.K. Appeal dismissed. 
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Findlay, J. C. 

Darhari Lai — Plaintiff — Appellant. 

V. 

JIaiarilal — Defendant — Respondent. 

Second Appeal No. 375 of 1926. Deci- 
ded on 30th June 1927, from decree of 
Dist. Judse, Nagpur, D - 29th M irch 
1926, in Civil Appeal No. 113 of 1925. 

Tmtisfey t-f Propyrii/ Act, S. C — liiifht to 
recover profits accrued duo from lambardnr 
can le tran frrted. 

Tho right to recover profits from a l.imhitrdar, 
which h ive .iccrued clue, is not mere right to 
ftue :incl .sale of such right is not invalid: A.t.It, 
192r. ^ nq. SOG Foil. : .1 7. H. 1924 Cal. I(n7. 
IHss.fio'm. CP:r,7C2] 

V. R. Dhohe — for .■X.ppeltant. 

A. V. Warahvar - for Respondent. 

Judgment. — Tlie plaintitY-appoUant 
bought a four annas sliare in mouzt 
Kanhai'gaon Nagpur from tho former inal- 
guzar Rajkum-ir. He brought the present 
suit for profits from the defendant-res- 
pondent, the village larohardar for the 
years 1921-1922. 1922-1923 and 1923- 
1924, The main facts of the case are 
sutliciently clear from the judgment a])- 
pealed against, and three (juestions aris-e 
h)r decision in tho present second appeal. 
The first of these is as to whether the 
learned Dist)ict .Judge was correct in 
holding tint the i»hiintiff could not claim 
profits for tho year 192L-22, these having 
accrued in favour of the ])laiiil itT’s pre- 
decessor-in-title l)eforo tho sile. Tho 
learned District Ju*lgo. rolyi^^ on an un- 
roported decision of Batten. A. J. C., in 
•Second Appeal No. 736 of L915, decided 
on the Mn.r;h 19L7, hold that the 

claim for profits of the year in ciucstinn 
could nob be sustained as the silo amoun- 
ted to a mere assignment of a right to 
sue within the meaning of S. G, Cl. (ej, 
T. P. Act. Shortly after tho learned 
District Judge gave his decisioti, an autho- 
ritative cise on this point wis pulilished 
viz., Lachmi Narayan v. Dhararnehand 
(1), and it is obvious that jirimi facie 
this decision must now he given effect to 

(i; A i. H. lOiG Nag. 3‘Jo N, L. It. lUS, ' 


by me unless, ns T have been asked by 
the pleader for the respondent to do, I 
see c.iuse to doubt the propriety or correct- 
ness of tho reported decision and refer 
the question at issue to a Full Bench. 

Considerable stress has been laid by 
the pleader for the respondent on the de- 
cision of Suhraw.ardy and Graham, J.I.. 
in Khettra il7o/m.n Das v. Bisva Nath 
Bera (2 ,hut, for my own part, I am unable 
to concur in tho reasoning contained in 
that decision and the great weight of case 
authority, as has been pointed out by 
HalHfax, A. J. C., in the case quoted 
above, is to a directly contrary affect. 
Apart from the case authority, however, I 
can see no j-eason whatever for supposing 
that the right to claim profits, pvcviously 
accrued on a profierty Hko the present one 
sold to the plaintiff -appellant — profits 
a right, in this instance expressly trans- 
ferred — does not amount to an actionable 
ciaim within the moaning of the defini- 
tion contained in S. 3, T P. Act. On the 
otlier hand, I fail to understand liow the 
right to claim a debt like tho present one 
in respect of tho iirofits for tlio ycir 
1921-22 can be described with any pro- 
priety as tho transfer of a mere right to 
sue. In view of the deliberate inclusion 
of the past profits for the year in question 
in tho sale, it seems to me clear that 
there wisavalid transfer conveyed to 
tho present appellant of the right to sue 
for these profits. I can. in short, see no 
reason whatever for differing from the 
decision of Hillifax, A.J. C., quoted 
ab )ve an<l I may add that a corresponding 
view, in which I entiiely c'ncur, was 
l iken by Drake- Bn-ckin in, J. C. in Sc'ond 
Appeal No ILL of 1911, decided on V-ith 
Ne remher 19L2. I am of opinion, there- 
fore, that the learned District Judge erred 
in holding tliat the profits for the ycir 
1921-22 were n )t recoverable. (.\ftoi- 
considoring tlic evidence tho jnlgniont 
proceeded) The best course in tho jiresent 
case will lie to rom in 1 tho appoil to Iho 
lower appollato Court wliicb will, in its 
turn bo at liliorty to re n i-id tho caso to 
the first Court for fin lings on specific 
issue - relating to tho points left undotei- 
mitiel I may add, however, that, in my 
opinion, thoquostioji of tlio alleged profits 
from timl)er must he considorod as closed 
and should not ho allowed to ho re-opcMicd. 

The judgment and decree :ip[)ealed 
against are accordingly reversed anrl the 

{■2, A.l.U. 1017 C.il. 972. 



1927 


Gakpat V. Laxman Rao (Findlay, J. C.) 


378 Nagpur 

case is remanded to the lower appellate 
Court, for disposal of Civil Appeal No. 113 
of 1925 on the merits with advertence to 
the above remarks. There will be no 
certificate of refund of Court-fees. Other 
costs of this appeal will follow the event. 
R.D. Decree reversed. 
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Findlay, J. C. 

Ganpat and others — Plaintilfs — Ap- 
pellants. 

V. 

Laxvian Rao — Defendant — Respon- 
dent. 

Second Appeal No. 32 of 1926, Decided 
on 3rd December 1926, from decree of 
A'lll. Dist. Judge, Nagpur D.'- 26th 
October 1925, in Civil Appeal No. 54 of 
1925. 

(n) Practice — yexo plea. 

Where si chiim to easement oa the ground of 
prescription fails, the party cannot be allowed 
in second sippcal to set up a clnini based on 
custom or grsint. fl’ C 

(fj) Possessorxj Title — Ownership — lii/jhts 
attached to, described. 

person is entitled to enjoy his own land in 
the w ly he chooses to do, unless he interferes 
with his neighbours or c.iuses them injury or 
inconvenience. fP 378 C *2] 

M. H. Bobde and df. D. KhandeJcai — 
for Appellants. 

Ji. .V. Padkeij — for Respondent. 

Judgment. — The plaint iil's-appel Ian ts’ 
suit has been dismissed in both the 
losvcr Courts for reasons which are clear 
from the two judgments in question. 
The plaintilfs claimed tliat they had a 
right to ingress of light and air and to 
emit smoko through the window E shown 
in the ]>lan attached to the plaint ; that 
they had also a right to pass on to the 
vacant land B C D in order to effect 
repairs to their wall -A D ; and, finally, 
that they had a right to project the 
oaves two feet to the south of A D. 
Both the lower Courts have hold that the 
window has not been in existence for more 
tlian 15 years and that no prescriptive 
right of easement had, therefore, been 

aciiuircd. 

It has been contended on behalf of the 
plaintilTs-appcUants in this Court that 
the right in question might also have 
been acquired by grant or custom and 
that the lower Courts have failed to con- 
sider Ibis aspect of the case. If there 


was to have been any question of the 
i-ight 'of easement in question having 
been acquired by grant or custom, there 
should have been specific pleading on the 
point and it is -fairly obvious that the 
contention is now raised for the first 
time merely because the findings of fact 
arrived at by the lower Courts have 
bolted and barred the door against the 
right of easement having been acquired 
by lapse of time. It is obviously im- 
possible to admit now a plea which 
would involve a fresh enquiry into ques- 
tions of fact as to whether the rights 
claimed by the plaintiffs were acquired 
by grant or custom. The obvious princi- 
ple to be followed in a case like the pres- 
ent is that the defendant 4s entitled to 
enjoy bis own land in the way he chooses 
to do unless he interferes with his neigh- 
bours or causes them injury or inconve- 
nience. In the present instance the very 
minute room, shown as H in the plan, has 
already, besides the window in dispute, 
another window G, opening on to' the- 
compound, and the door H. The inspec- 
tion-note recorded by the Subordinate 
Judge suggests that tho closing of the 
window E .will necessarily cause some 
curtailment of the light and air enter- 
ing the room, but it is impossible, on the 
evidence on record, to hold that any 
nuisance will be caused’ sufficient to 
justify interference by this Court in the 
particular circumstances ‘of the present 
ciSG : cf. Paul v. William Robson (l). 

As regards the arrangement made for 
draining of the roof water from the de- 
fendant’s house, the findings of the Sub- 
ordinate Judge show that suitable ar- 
rangements have been made. 

As regards the alleged right to entcr 
on the previously open space A B C D 
for repairs to the plaintiffs’ wall A D, 
the apjjellants’ case is even a weaker one. 

I fully concur in tliis connexion with 
tho decision of Beaman and Heaton JJ-> 
in Ilimatlal Maganlal Shah v. Bhika^ 
hhai Amritlal Shah (2). Most obviously, 
on the evidence in the present case, no- 
right to enter on the defendant's land 
for purposes of repairs has been made 
out and this aspect of tho case has been 
correctly dealt with by the lower appel' 
late Court. There has been no pa’oof 
worthy of the name that any entry on 

(l) [19121 c.il. 59— L2 I. C. 60. 

(•») [ 1 ^ 18 ] 42 Bom. 529=45 I. C. 422=2(> 
Bom. L. R. 403. 
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the defendant’s land was ever exercised 
by the plaintiffs as of right for purposes 
of repairs to their own property, and it 
would have required strong evidence, 
indeed, to make out a right of any such 
nature. 

The case has undoubtedly been decided 
correctly by the Courts below and the 
appeal is accordingly dismissed with 
costs. 

D.D. Appeal dismiezcd. 
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Kinkhede, a. J. C. 

Radhahishan and another — Defendants 
1 and 2 — Appellants. 

V. 

Bisansing and others — Plaintiff and 
Defendants 3 to 8 — Respondents. 

Second Appeal No. 162*B of 1926, De- 
cided on 21th January 1927, from de- 
cision of 2Qd Addl. Dist. Judge, Amraoti, 
D/- 12th February 1926, in Civil Appeal 
No. 47 of 1925. 

(c) Hindu Law — Joint family — Alicyiation 
hy ynnjor mcvibers of joint property — to 
set aside sale — Consideration for sale, whether 
for necessity or should distributed over 
the whole property. 

Throe brothers, one of thorn being a minor, 
formed a joint family. The luijor brothers 
and their motber> on behalf of the minor brother, 
sold the joint family propjrt>* Tlic minor, on 
attaining majority, brought a suit to sot aside a 
sale for want of ne.'essity. It was found that 
two*tbirds of the consideration was not for 
necessity and tho remaining onotb ird had 
benefited the plaintiff. 

Held: that, according to accepted e<iuitable 
principles, in the absence of anything appearing 
to the contrary, the consideration for the .sale 
must be distributed over the whole of the pro- 
porty sold in proportion to tho value of e.ich 
pirt. There is no ground for supposing that 
one portion of the consideration is allocated to 
a particular share and the other portion to the 
other share or «sharos. The valid portion of 
the consideration, as well as the invalid portion, 
must be distributed over the shares of the throe 
brothers equally. Tire consequen of this 
apportionment is that the plai ntifl’s one-third 
share must lie treated as charged to the eKtcnt 
of one-third of the valid portion of the con- 
sideration: .1. /. It. 19J 1 y*afj. 109 and 37 Mini. 
135, Foil.: 12 i\'. />. It. 10 1, iJiss. from, 

[V C 1] 

(fc) Hindu I^aw — Joiyit family — Sale of Joifit 
ftunxty property set aside oti juiymeyil of rat id 
p<trtxon of eonsideration — lUainti JT is not rn- 
(illetl (o fn?sne pro Jits. 

NS’hcro a sale-deed, challenged as being one 
without necessity, has not been unconditiouall v 
Set aside, btit tbo plaintiff is bold entitled to 
get it set aside on payment of bis quota of the 
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valid portion of the consideration, the vendee 
must necessarily be deemed to be lawfully in 
possession until the sale is set. aside, and he is 
therefore not accountable for rnc.-nc profits; 
A. I. It. 19LS P. C. 118, Foil. [P 361 C 1] 

A. V. Khare and W. B. Pendharlcai — 

for Appellants. 

P. C. Diitt — for Respondents. 

Judgment. — One Gulabsing Rajput 
left at his death three sons by name Dip- 
chand, Kisansing, defendant 3, and Bisan- 
sing, plaintiff-respondent 1, -and a widow 
by name Mt. Ani. Gulabsing's property 
devolved on his sons in equal rights. 
They formed a joint Hindu family of 
which defendant Dipchand was the mana- 
ger. Dipchand and Mt. Ani, on behalf 
of the minor sons Kisansing and Bisan- 
sing, entered into several transactions 
whereby they mortgaged Gulaljsing's 
property from time to time. These mort- 
gages are dated 18tli May 1910, Ex. I D-3 
for Rs. 400, 27th January 1912, Ex. I D-2 
for Rs. 500, and llth March 1914 
Ex, t D-1 for Rs. 1,000. On 18th March 
1918 Dipchand and Kisansing, who had 
since attained majority, and Mt. Ani on 
belialf of the plaintiff Bisansing wlio was 
still a minor, e.xecuted in favour of the 
appellants'defendants I and 2 a s.ile-deed. 
Ex I D-12, for Rs. 3,550, whicli is inado 
up of Rs. 1,300 due to the purchasers on 
tlie mortgige Kx. T D'l, and Rs. 293*5'3 
on a bond and kliata debt, Rs. 755-LL*0 
payable to one Mirahai in full satisfaction 
of mortgage, Ex. I D-2, anti Rs, L,200 15'3 
paid in casli before tho Sul)- Registrar for 
meeting tl )0 marriage GX[)ense3 of plain- 
tiff. Botli the Courts below liave held 
that tlie item of Rs. 293*5*3 was not for 
legal necessity. Tho lirst Court hold 
that the rest of tlie consideration of 
Rs. 3,250-10-9 was justified hv legal 
necessity and therefore uphohl tho sale 
to tlie defendants, but direclel thtan t'l 
P-iy to jilaintirt Rs. 97-12*3. whicli 
forms one-third of Rs. 203-5-3, fi'r which 
no legal necessity existed. 

Plaintiff therefore aiipealc 1 to tlie Court 
oftlieHecind .\<lilitioti.il District .1 udge, 
Amr.aoti. The said Court differe<l from 
the first Court with regard t*) tho oxis- 
tenco of legal necessity iu respeef of two 
items of Ks. 1,300 and Rs. 75 5 1 1 *0 and 
conlirinod tlic latter's decision as to tlie 
remaining item of Rs. 1,200-15*3. It 
deciee«l to the j)laintiff joint possession 
to tlie extent of ono-tliird share without 
any payment and further inserted a 
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directiofi for inquiry into mesno profits 
accruing from the date of the suit till 
delivery of possession. 

Defendants i and 2 have filed this 
second appeal against the said decree. 
They contend that the saleoughb to' have 
been uplield as one supported by legal 
necessity; and, in the alternative, items of 
Rs. 755-LL-6 and Rs. 1,200-15-3, ought 
to have been hold binding as against the 
plaintiff, or, at any rate, lie should have 
been ordered to refund the amount for 
which legal necessity WaS found to exist; 
and til it no decree for mesne profits 
ould have been logilly passed. Anolabo* 
rato argutnonb was addressed on the 
question of the existence of legal neces- 
sity fir the several items, which wont to 
constitute the consideration of the sale- 
dee I in question. I have considered the 
evi'lenco on rec oi'd and the prob ibilitics 
of tiio CISC, and am of opinion that the 
lo .vor appellate Court's decision as regiiols 
tile items of ‘Is 1.300 and Rs. 293-5-3, 
due to the api'ell oits. is un iss lilablo. The 
h i ling as to the third item of Rs. 755-Ll-O 
is also not open to chillengo in second 
appe.il. 

It was contended before mo that out 
of this item of Ils. 755-IL-6 the principal 
sum was lls. 500 which was m ide up of 
two items of Rs. 350 and Rs. 150. As to 
Rs. 350 the same was* said to hxvo been 
rf^quiiel for iiaymeut of a debt duo to 
Yado Pu rusliottam . The lower appellate 
C.iurt hold that t hough the existence of 
the debt duo to Vad i Puriisliott im w.is 
prove], legil necessity therefor w.is not 
proved, ari I th it wliatevor evidence there 
was cm rccird s'li.vel thit it hid become 
barrel tiy time. This is a finding whicli 
ciniiot ho disturbe<l in sec in 1 ajipeil. 

As to the fourth item of Its 1,200-15-3: 
both the Courts li ivo agreed that there 
W.IS logvl necessity for it. Tliis forms 
very ncirly one-third of btio consi deration 
foi' t tie s lie; [ilaintilf ’s sh iro of the pro- 
perty is :ilso one-third. Accirding to the 
tin li'igs. the r.iising of this amount of 
Rs. 1,200-15-3 was roadere.1 necessary 
as it w IS required to irieeL the ex- 
penses of plaintid's marriage. It is thus 
oleii- til it this p irt of tlie cinsilera- 
tion of the silo henofitod the jilaintitTs 
Tiers inally. It is bhorofore cintondodon 
liehilf of the appellants th it if the rest 
of tlio c myider.itioo which forms its ^rd 
sh iro is not held to be for legal necessity, 
t\io entire consideration of tlio sale should 


be so apportioned between the three co- 
parceners as to uphold the sale of Dip- 
chand and Kisinsing’s ^rd share of the 
property, in lieu of the ^rd portion of 
the consideration for which no legal 
necessity is proved, and of the piaintifF’s 
^rd share in lieu of the remaining ^rd 
of the consideration for which legal neces- 
sity and personal benefit to the plaintiff 
is proved, and that the plaintiff’s suit 
for joint possession of the Hrd share 
should in this view of the case be dis- 
missed as nob maintainable. 

On behalf of the plaintiff-respondeut 
reliance is placed on Dhojraj v. Nathu- 
ratn (i), cited by the lower appellate 
Court, and it is contended that, if the 
parch isers want to st ind by the s ile, they 
must be satisfied with the ^rd share of 
Dipcliand and Kisinsing for the entire 
price; that they cannot hive any charge 
for payment of Rs. 1,200- 15-3 or any 
portion thereof on plaintiff’s ^rd share 
so as to make its t^ ''V enenb a condition 
preco-lent to the plaintiff’s g-tting a 
dooi-o 0 for joint possession of his ^rd 
share, and, further, that the valid and 
invalid portions cinnit be apportioned 
in thorn inner suggested by the appel- 
lants; but tint, if there is to bo any ap* 
porbionmon'- at all, it must be of the 
valid as well as the invalid portion of 
the considoration, in proportion to the 
sh ire of o.icli coparcener. I think that 
the laet coitcntion of the pi linbilT-res* 
p indent’s counsel is sound and must pre- 
v.iil. The view taken by Mitbr.i, A. J. C., 
in Bhojroj v. N<ithuram (1) was based 
on a case roportol in Marappa Gaundan 
V. li'inga'iami G lundan (2). 

But with duo respect to the learned 
Julges who decidel the Madras ctso, I 
must siy tint that decision hid cease'! to 
bogiol authority over since it was dis- 
sented from in 1912 liy two Hindu Judges 
of the sime High Court in Vadivelam v. 
Nale^'im (3). I d.iresay that Mittra, 
A. J. C., would not have decided Dhojraj 
V. Nnthiiram (1) on the authority of 
a ruling which was already dissented 
from four yoirs luck hid thib fact been 
brouglit to his notice. An argument 
similar to the one advanced on behalf of 
the appellants in the present oiso was 
presse 1 before the -lulges who decided the 

(l) fLOHii li N. I.. U 101^37 1.0.408. 

(•2) [10^0] 23 Mud. bO. 

(3) [19121 37 Mad. 433 = 2-3 M. Z,. J. 250=16 
I. C. 835=;i9l-2) M. W. N. 851. 
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Oise of V adivelam v. Natesam (3) on the 
authority of the aforesaid earlier ciso, 
but the leirned -Judges declined to accept 
it as unsupported by any legal principles. 
They observed thvt: 

According to accepted e^uit.ible principles, 
in the absence of anything appcAring to the 
jr>ntrary, the consideration for the sale must be 
distributed over the whole of the property sold 
in proportion to the value of each part. 

This view has since been accepted in 
this Court in Dhadaji v. Ganeshrao (4). 
Following this principle, the whole of 
the consideration of Bs 3,550 of the sale 
in question must be distributed over the 
shares belonging to the plaintiff and his 
brothers Dipchand and Kisansing As 
observed in the later Madras case, which 
is exactly on all fours with the present, 
there is no ground for supposing that one 
portion of the consideration was allocated 
to a particular share and the other por- 
tion to the other share or shares; tho 
valid portion of the consideration, as well 
IS tho invalid portion, must be distri- 
buted over tho shares of the three bro- 
thers equ tlly. The consequence of this 
ipportionmenb is that the plaintitf’s ^rd 
share must be treated as charged to the 
jxtent of Hfd of tho valid portion of tho 
consideration which comes to Hs. 400-5-1 
only. The lower appellate Court was 
thus clearly wrong in decreeing joint 
possession of ^rd sharoto plaiotitf with- 
out payment. The decree passed in tho 
case will, therefore, he modified by in- 
serting a direction therein for piymcnt 
of tho amount of Es. 400-5- 1 as a con U- 
tion prece lent to the recovery of joint 
possession of tho i^rd share hy ]>lainbilf- 
respondent I from tljo defendants. 

Tho next point wliich ciUs for decision 
is whether the lower appellate Court was 
right in passing a decree for mesne i)ro- 
fits from tlio date of the suit. Following* 
tho view laid down by their Lordships of 
tho Privy Council in lianwari hal v. 
Makesh (5^ [ hold that since the sale- 

deed in question lias not been unc-bn^li- 
tionally set aside, but tho iilaintilT is Ibold 
e titled to got it set aside on payment 
of his quota of tho va'id portion of tho 
consideration, the defend ints-iipfiellants 
tnust necossirily hedoemed to ho lawfully 
in fiossession until tho sale is sot aside 
ind they are, therefore, not accountable 
or mesne profits. I therefore modify 

14) A. J. K. N.tg. 10:)=:0 N. T.. R. 4. 

(.^) A. 1. R. 1 IS P. C. llH-r4l All. C3=45 
1. A. *84— 2J O. C. 22 j (P. C.}. 


the direction for payment of mesne pro- 
fits by ordering defendants to piy mesne 
profits from the day the [ilaintiiT deposits 
the amount of Rs 400-5 i into Court 
and gives notice thereof to them instead 
of from the date of suit as was done in 
J. L. U. b7 Mad. 435. 

The appeal is allowed with costs and 
the decree of the lo-wer appellate Court 
is modified as stated above. 

G.B. Appeal alloxccd. 
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Findlay, J. C. 

Ganpat and others — Defendants — Ap- 
pellants. 

v. 

Dhanudas — Plaintiff — Respondent. 

Second Appeal No. ^ 50 of i92(). De- 
cided on 29th June 1927, from decree 
of Dist. Judge, Nagpur, D/- 29th March 
1926. in Civil Appeal No. 255 of 1925. 

C. P. Tenancu -Act (19*0), S. 0 — Under S. 41» 
Tennnci/ Act (L'‘9 ), sureivorslsip was not 
avpiicablc so thae was no vested riijtit by 
birth. 

The law of survivorship was not u])plicable 
to absolute occupancy land under the 'I'enancy 
Act of : iV person could, therefore, get uo 

Vested right by hirth in the absolute oeeupmey 
land before the introduction of tho Tenancy 
Act. l9.o: i .W. J,. Ji. U ; ,-5 N L. /i. 103 and 
.1. I. li. I02li A'ny. 133. Foil. 

A. V. Chorghade — for Appellants. 

C. B. Parakh and S. li. Mnngr ul kar—" 
for Respondent. 

Judgment- — There arc only three 
points for decision in this second ai>j)eal. 
The facts of tho case are snlliciontly clear 
from tho lower Courts’ judgmonis. Tlio 
first matter for decision is whether the 
finding of tlio learned l.^istvicfc J udge in 
p.ira 5 of his judgment is correct or not. 
It fias been urgel boforo me, on the 
strength of tho decisions reported in 
Uhanya v. Ulund Rao (U and l\-k 
Chand v. Tulai (21, cf also 1^1 itlchand v. 
Chandra Singh ( ), that tho law ol snr- 
vivorshii) n.)t being ap[)lical>lo to absolute 
occupancy land under the Tenancy Act 
of LH9-', the plaint ill had no vested right 
by f)irtli in the nhsolulo occupancy land. 
Ragho died in l9lo and it is suggested 
that it is to this year one must look as 
to the law being applic .ble. The learned 
district Judge did not deal with this 

(ij [injs] 4 N. L. K. 9. 

(.)fl90*|5N T.. R. 101 t= 3 I. c. 52 

(3, A. 1. R. 1920 N..g 433. 
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matter in detail, but held that the in- 
troduction of “ survivorship” into S. 5, 
Tenancy Act, 1920, altered the position 
and that, therefore, an absolute occupancy 
tenancy stands on no different footing 
from that of any other joint family pro- 
perty. In view of the fact that Ragho 
•died in 1918, it seems tome that the 
District Judge erred in coming to the 
-conclusion he did. So long as defend- 
ant 1 is alive, the question who will 
inherit the tenancy rights in these oc- 
cupancy fields does not seem to me to 
arise, for it is to the year 19I8 we must 
look for the legal incidents applicable to 
the occupancy land in suit. I am of 
opinion, tlieretore, that the plaintiff-res- 
pondent is not entitled to claim partition 
•of the absolute occupancy fields in ques- 
tion, and in this connexion I am of opin- 
ion that the decision of the Judge of 
the first Court, contained in para. 18 of 
his judgment, is correct. 

The second matter for decision is wlie- 
ther the District Judge exercised a cor- 
rect discretion in awarding a decree for 
p.irtition. It has been urged in this 
•connexion that the defendants only 
denied the plaintiff's right to partition 
as regards certain items of the property 
and tl^at their attitude has not really 
■ boon antagonistic to liis right. On the 
whole, [ do not think I will he justified 
in disturbing the discretion which the 
lower appellate Court has deliberately 
exercised in this connexion, and I see no 
reason for interference so far as the rest 
of the decree for partition is concerned. 

Lastly, it has been urged that, as the 
plaintilt c.iine to Court with an inflated 
claim, tlie learned District Judge was 
incorrect in saddling the appellants with 
his costs. As tlie result of this judgment 
implies tliat the plaintiff has failed in a 
large portion of his claim, the most suit- 
able Older of costs would aiipcar to bo 
that the defendants should bear one-third 
of the plaintiff's costs in the first Court, 
while other costs in the first Court and 
in appeal will be borne by parties in- 
curring them. 

<leerca will accordingly be drawn up 
in supersession of tliat jiissed by the 
lower ajiiiellate Court and in it the ab- 
solute occupancy lands will be excluded 
from jiartition, the plaintiff’s claim being 
dismissed as regards them. 

U K. Decree varied. 
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Kinkhede, a. J. C. 

Mt. Mainabai — Plaintiff — Appellant. 

V. - 

Yadao and others — Defendants — Res- 
pondents. ^ 

Second Appeal No. 190-B of 1926, De- 
cided on 20th March 1927, from decree 
of Dist. Judge, Akola, D/- 15th Febru- 
ary 1926, in Civil Appeal No. 56 of 1925. 

Evidence Ac\ S. lOL — Onus is immaterial 
in appeal when all evidence is given. 

When all the evidence is in, the question of 
burden of proof has little or no importance at 
the stage of appexl. 3S3 C 1] 

D. T. Mangalmurti — for Appellant. 

A. S. Athalay — for Respondents. 

Judgment. — This is ao appeal by the 
plaintiff, who lost her suit in both the 
Courts below. One Ramohandra Balaji 
was the father of the plaintiff-appellant. 
He died on 20bh March 1912. The pro- 
perty in suit was owned by him. He ad- 
opted plaintiff’s son, Balkrishna, who is 
defendant 3 in the case, but the adoption 
was invalid on the ground that he was 
the daughter's son. Prior to the adop- 
tion he executed a will dated 276h Janu- 
ary 1910 in favour of his wife and de- 
fendants 1 and 3 and a registered deed 
of gift dated 8th February 1911 in favour 
of defendants I aqd 3, the wife having 
been then dead. Plaintiff claimed to 
succeed to the estate, in spite of the afore- 
said gift and the will, by virtue of her 
right of inheritance as the daughter. 
The plaintiff thus douied the alleged will 
and the gift and disputed the validity 
thereof on several grounds. Amongst 
other pleas the plaintiff contended that 
Ramchandra was not of a sound dispos- 
ing mind at the date of tlie gift, and that 
• undue pressure was brought to bear upon 
him by defendant 1 who was in a posi- 
tion of active confidence towards Ram* 
ch-andra sa as to dominate his will. 

The Court of tirst instance held in 
favour of the validity of the gift and dis- 
missed the suit on the additional ground 
that the claim for possession was barred 
as a claim to set aside the deed of gift 
was birred by limitation The lower ap- 
pellate Court held that the deed of gift 
was duly executed and attested and ac- 
companied by delivery of possession, 
and that no undue pressure or influence 
was exorcised upon Riinchandra by de* 
fond.int 1 in connexion with the deed of 
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gift, and that Ramchandra executed it 
voluntarily and with full knowledge of 
its contents. It also held that plaintiff’s 
claim to set aside the deed being barred 
the suit for possession wa^ also barred. 
Plaintiff has, therefore, come up in se- 
cond appeal contesting all the findings, and 
also urging that the frame of issue 6 
was wrong, inasmuch as it thresv the 
onus of proof on the plaintiff rather than 
on the defendants, and also complaining 
that some of the documents were impro- 
perly rejected. 

1 It must be borne in mind that, when 
lall tho evidence is in, the question of 
^burden of proof has little or no impor- 
tance at the stage of appeal. 1 see no 
justification for upsetting the concurrent 
findings of fact arrived at by the Courts 
below on the question of the factum and 
validity of the gift dated 8th February 
19L1. The gift being thus operative 
during Rimchandra’s own lifetime, there 
was nothing on which the will could 
operate at Ramchandra’s death, much less 
was there any scope for plaintiff to come 
in as an heir by inheritance to her father. 
In this view of the case no question of 
setting aside the gift-deed, as a condition 
precedent to the recovery of possession 
of the property transferred thereby, at all 
arises for consideration. The gife being 
valid and operative, there was nothing 
for either the donor Ramchandra or his 
daughter, the plaintiff, to avoid by suit. 
The finding as to limitation would be 
necessary only in the event of the Court 
holding that the gift was made under 
circumstances which entitled the donor 
or his heir to avoid it. In the absence 
of such a finding, and in the face of a 
positive finding to the effect that the gift 
is valid and complete in every respect, 
there was no necessity to come to any 
decision on tho question of limitation. 

The question of exclusion of some 
documentary evidence was not seriously 
pressed. Tlie appeal, therefore, fails and 
is dismissed with costs. 

U.K. Appeal dismissed. 


t 
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Kinkhede, A. J. C. 

Atmaram and another — Defendants 1 
and 2 — Appellants. 

V. 

Umedsingh and others — Plaintiffs — 
Respondents. 

Second Appeal No. 192-B of 1926, Deci" 
ded on 28th March 1927, from decree of 
Addl. Disfc. Judge, Amraoti, D,/- 30th 
January 1926, in Civil Appeal No. 312 
ol 1925. 

Hindu Law — Alienadon by widow — Aliena^ 
tion old, but the deed containing no recital as to 
necessity — Presumption as to its existence does 
not arise. 

The principle that when a sale by a Hindu 
widow is old enough, a presumption ought. to ba 
made in favour of the transaction being sup- 
ported by legal necessity does not '’apply 
where the s.ale-deed contains no recital as re- 
gards the existence of any legal necessity for the 
transaction; A I. Ji. 1016 P. C.. 110, Applied. 

[P a84 C l] 

P. C. Dutt — for Appellants. 

B. K. Dose and I*. Dose — for Respon- 
dents. 

Judgment. One Gangaram Singh 
was the owner of the field in dispute. 
At his death, which took place 35 years 
ago, he left behind a widow by name 
Kapuri and a daughter by name Kesar- 
bai. Kapuri thus inherited her husband’s 
estate and was in possession of the. field in 
suit until she sold the same to one Rup- 
ram by a deed dated 8th -April 1898 ( Ex. 
D-2). She died on 8th September 1921. 
Kesarbai and her son Atmaramsingb, 
with a view to raise funds for this litiga- 
tion, sold their interests to plaintiff 1, 
Umedsingh, by a sale-deed dated 25th 
June 1924 (Ex. P-1). The vendors and 
the vendee, however, instituted the pres- 
ent suit jointly on the ground that the 
sale was inopai-ative after Mt. Kapuri’s 
death. It may be jnentioned here that 
the original purch.aser, Ruprani, by a 
subsequent transaction, dated 5th Febru- 
ary 1906, sold his interest to defendant 1; 
the latter resisted the claim on various 
grounds, principal amongst them being 
that the sale to Rupram was supported 
by legal necessity. 

Tho tiial Court came to the conclusion 
that the sale to Rupram was not for le«al 
necessity and decreed the plaintiff’s clarm 
The dofendants’ appeal to the Court of tho 
Additional District Judge being unsuc- 
cessful, they have come up in second an- 
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I have heard fcbe arguments of the ap- 
pelliats’ learned c junsel, but I am not 
cjovinced that the decision appealed 
agiinst is in any wiy incorrect. It was 
the du -y of the api^ellants to hive proved 
that the transaction with Rupram was 
supported by legal necessity. But they 
h ive failed to do so. The Courts below 
found that Ktpuri's borrowings were ex- 
travagant, and that there were no debts 
of her husband’s time, and onsequently 
the sale could transfer to Rupram or bis 
vendee only the life-interest of Kapuri. 
It is, however, argued that the sale hav- 
ing taken place novrly 25 years before 
suit, and much of the relevant evidence 
having disappeared by lapse of time, the 
presumption ougl'.t to hive been made in 
favour of the transaction being supported 
by legal necessity, and that the presump- 
tion has gained additional strength by 
reason of pl iintids' omission to sue for 
setting aside the alienation during the 
lifotiino of Mt. Kapuri. The argument 
advanced is only plausible, but not 
sound. Noithor the sale-deed nortlie two 
previous inortgigos in favour of Rupram 
contain a single wonl or recital as regards 
the existence of any Icgil necessity for 
the transiction. The recitals, if there 
had heeri any, would hav'O serv-ed as a 
gootl piece of ovidcnco of the borrower’s or 
vendor’s representation as to the exis- 
tence of legal necessity and in view of 
the I ipse of time couhl have served to 
disoiiargo the onus of proof that lay on 
the alienee as was observed by tlieir Bord- 
ships of the Privy Council in Bamia 
Chandra Dhar v. Jagat Kishorc (l). In 
the absence of such recitals I atn not pro- 
pvred to cxfetul tfio principle of the 
Privy Council decision to the facts of the 
present case. 

Tlio .ippeil, thoroforo, fails and is dis- 
niissod witli costs. 

15,1). Appeal rf/'onis-sed. 

■ {1; .\. i. R. i iirp. b. iio=»i c.ii. i-»o— 15 r. 

A. (P. U.). 
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PiUfirs.vux, J. C. 

Jairam Singh — Applicant. 

v. 

lUnpevnr — Non-applicant. 

Mi«c. PetiJ. No. f-l of 192(>, Decided 
on 2Ci.h Novcimbor 1920. for J rans'er of 
the c kse from the lilo of Ist Class Magis- 
trato, VVardlia. 


Criminal P. C., 5. 026 — Question is whether 
apfi^icani believes that just tee would not be had 
and not whether the belief is reasouable. 

In order to decide the advisibility of trans- 
fer, the question is not whether the belief that 
the applicant would not get justice is retson- 
able or unreasonable, but whether it exists or 
not, though the only way of deciding whether 
it exists or not is to see whether it might 
reasonably be expected to exist in a person of 
the standard of intelligence and bonasty com- 
mon in the class lo which the accuscd’beloogs: 
A. I. R. 19 6 Nay. 44'*, Foil. IF 386 C 1] 

M. li, Bohde — for Applicant. 

G. P. Dick — for the Crown.. 

Order. — There is a case (No. 27 of 
1926) pending in the Court of Mr. Laxmi- 
narayan, Ist Class Magistrate, VVardha. 
It is a case under S. 145, Criminal P. G. 
There is a dispute us regards the property 
left by one Parbati Bai between the ap- 
plicant Jairam Singh and one Narayan 
Singh. Narayan Singh’s case is that his 
son Parashram Singh was adopted by the 
deceased, while Jairam Singh claims he 
is a reversioner. The evidence for Jairam 
Singh has all been taken and the Court 
is now taking evideuco of Parashram 
Singh. On 19tb October last Jairam 
Singh applied to the District Magistrate 
for a transfer of the case and ho, in his 
applic.ttion, made certain definite allega- 
tions agiinst the Magistrate; allegations 
which led him to suspect of fear that the 
Magistrate was against him. These alle- 
gations were: 

(1) That Mr. Laxminarayaii sent for the ap- 
plicant lit his bungalow ubcut u month ngo 
and advisvd him to give about four ann.ts 
share to N*vr iiu>ingh. 'I he applicant doclinod 
to accodo to this suggestion. 

(2) Th tt r.achiraJiisingh, M.ilguzir father of 

Narainsingh. ‘is a friend of ^Ir. Laxmi* 

nar.iyan, ami ho must have told all nbout the 
c.tse to the Court. Tho applicant app ehends 
and has sirong reason to l)eliuVtf th .t justice 
will not bo done in tho (’ourt of Mr. lj.>x'ui" 
tur.iyan u? it is impossible for the Court to 
dissoei.to himself with tho knowledge or in* 
form ilioii about tho c.iso. 

(.5) That after the institution of this oise the 
np.Ui'j.nt had pcrsciiiiUy twice seen Narain- 
singh In tho bung low of Mr. ( axmin iray.kO 
and it is likely Narainsingh also has prejudiced 
the Court against the applio mt. 

( i) 'i h t. on lUh October Naninsingb 

informed the ipnlicant that they both should 
go tn the C nrtnt his hous© and a oomoronji^ 
would bo cfToctod. Narainsingh further said 
Court to hamara hai. 

Now one would expect the Mtgisfcrkte 
to citegoricklly deny tho allegitlons 
ni ide or to oxp'ivin ox ictly wh vt h ks hap" 
p3nol. But Mr. Tjax-ntnarayan's answer 
can only bo termed evasive. It runs: 
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(1) I have not tbe least objection' if the oase 
is transferred from my file. 

(2) I am not in any way prejudiced against 
the applicant and would be the last man for 
such a prejudice against anybody. 

(S) Being an outsider and stranger to this 
place I have no friendship with anybody in the 
Wardha District. 

(4) Of course in the capacity of Sub-Divi- 
sional Officer and an Executive Officer, when 
necessity arises,'! do see people. 

This is clearly no answer to the alle- 
gations made, and I can only infer that, 
as they have not been denied, the allega- 
tions are correct. It may well be that 
Mr. Laxminarayan is rightly endeavour- 
ing to effect a compromise between the 
parties, but such matters should take 
place openly in Court and not at the 
Magistrate’s bungalow. Though I am not 
prepared to hold that Mr. Laxminarayan 
is in any way prejudiced in the matter' 
or would not dispose of the case justly, 
yet it seems to me that the applicant has 
some grounds for his apprehensions. As 
pointed out by my brother Hallifax, A. 
J. C., in Sheikh Abdulla v. Emperor (l). 
The question is not whether the belief is rea- 
sonable or unreasonable, but whether it exists or 
not, though the only way of deciding whether 
it exists or not is to see whether it might 
reasonably be expected to exist in a person of 
the standard of intelligence and honesty com- 
mon in the class to which the accused belongs. 

I think this case should be transferred, 
and I transfer it to such other competent 
Court as the District Magistrate may 
elect. The applicant agrees that no 
trial de novo will be ordered. His case 
is closed, and the new 'Magistrate will 
proceed with the case from the stage at 
which it now stands, the applicant Jai- 
ramsingh not being allowed to call fur- 
ther parol evidence. 

D.D. Transfer ordered. 

' (1) A. I. R. 1926 Nag. 448=22 N. L. RTO^ 
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Hallifax, A J. C. 

Jagdeorao — Plaintiff — Appellant. 

v. 

Mahadeo and another — Defendants — 
Respondent?, 

Second Appeal No. 180 of 1920, De- 
cided on 11th February 19li<', from 
decree of Addl. Dist. Judge, Wardha, D/- 
16th December 1925, in Civil Appeal 
No. 105 of 1925. 

Wajib-ul-arz — Construction, 

The plaintiR was the owner of a patti in Ihe 
village of Nimguon, which included plot 152. 

1927 N/49 


This plot had never been cultivated, and the 
wajib-ul-arz recorded that the inhabitants had 
a right to stand heir cattle there and tbe 
owners bad no right to cultivate it or get it 
cultivated without setting apart another plot of 
equal area for the same purpose. The defen- 
dants claimed a quarter share in tbe dung 
found on the plot. The plaintiff accordingly 
claimed a declaration that the defendants were 
not entitled to any such share. Tbe wajib-ul- 
arz provided further that: “Cattle dung found in 
compounds or precincts belonged to the owners 
of such compounds or precincts.'* 

Held : that, the dung on plot 152 belonged 
to plaintiff. [P 386 C 1] 

S. B. Gokhale, D. P. Agashe and B. N- 
Khare — for Appellant. 

M. R. Bobde — for Respondents. 

Judgment. — The plaintiff -appellant 
is the owner of a patti in the village of 
Nimgaon, and plot 152 in that village is 
included in that patti and belongs to him. 
This plot has never been cultivated ; 
it adjoins the abadi, and the wajib-ul- 
arz records that the inhabitants have a 
right to stand their cattle there and the 
owners have no right to cultivate it or 
get it cultivated without setting apart 
another plot of equal area for the same 
purpose. The defendants own another 
patti in the same village, and they have 
been asserting, and still assert, a right, as 
owners of a quarter share in the whole 
village, to collect and appropriate a 
quarter share of the droppings of the 
cattle from plot 152. The plaintiff ac- 
cordingly claimed a declaration that they 
were not entitled to any such share. 

In the first Court it was hold that each 
cosharor in the village was entitled to 
a share in the manure, the decisicn rest- 
ing mainly on a statement made in 
1908 by the plaintiff’s father Balaj'i in a 
suit between cosharers in the defendants’ 
patti. In appeal in was held that, ac- 
cording to the wajib-ul-arz the, “manure 
is not the exclusive property of the land- 
lords” and “anyone can remove the 
manure of the gothan.” The decree of tho 
lower Court dismissing tho claim for a 
declaration and injunction was accord- 
ingly maintained. 

It is true that Cl. 13 of the wajib-ul- 
arz says that “cattle dung. ..found on... 
waste land may bo appropriated by any 
resident oi ti,e village” (which is not 
quite anyone in the world, as seems to 
have been held in the lower appellate 
Court) and that plot 152 is. and always 
has been recorded as waste land But 
that general right is not the right 


as- 
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serted by fche defendants, nor are they 
likely to assert it. Indeed they have 
denied it all through by asserting the 
exclusive right of the owners of the 
village, v.diich includes their own right 
to a definite share in the manure. 

But the concluding words of the same 
clause of the wajib*ul*arz show that 
even that general right does not exist. 
They are ; 

Cattle-dung found in compounds or precincts 
belongs to the owners of such compound.s or 
precincts. 

That undoubtedly refers to the gothan 
or akhar and the plaintill is the sole 
owner of cittle-dung found there. 

Tt may be mentioned tliat the 
whole of the evidence given in regard to 
tlie previous suits between the defendants 
and Bana Bai, who owned a one‘third 
share in their patti, is, with one exception, 
irrelevant. The exception is the state- 
ment in one of those suits made by the 
plaintitl’s father Balaji (to whom the 
judgment of tlie lower appellate Court 
gives the name of the defendants’ father 
Anyaji), and that proves nothing. 

The decree of the lower appellate Coui't 
will be set aside, and in its place a decree 
will issue containing the declaration and 
injunction for which the plaintiff prayed 
The defendants must pay the whole of 
his costs in all three Courts. The 
pleader's fee in this Court will bo thirty 
1 upees. 

D.D, Decree set aside. 
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Kotvat., a J. C. 

Till si ram — Apiiellant. 

V. 

Oanpat — Respondent. 

Second Appeal No. 399-1^ of 1025, De- 
cided on IGtl) July 1927, from decree of 
2n 1 Addl. Disfc. Judge, Ainraoti, D -1 8th 
September 1925, in Civil Appeal No. 59 
of 1925. 

Eosoncnls .\cl, S. Ui — Vsvr us owner cannot 
Ic tna'lc bust's of cnsancnl. 

'I be u-.er over :i I nul pnrporterl be exerrisotl 
:iH owiii i- cannot be mide the basis of an 
c-asi iiiciit. 3^0 0 2] 

(I Ji. Deo — for Appellant. 

J/. R. Jlohde — for Respon lent. 

Judgment. — It is first arguol that 
1 ho s ile-doed. Ex. P 1, is not properly 
ititcrproted by the lower appellate Court 


as regards the description of the length. 
There is no misinterpretation. The 
Court has understood it in the very sense 
that the learned pleader for the appellant 
has attached to it in argument, viz., that 
25 cubits represent the length of the 
structure only and not also of the open 
site. The other recitals in the deed show 
that some open site to the east was in- 
cluded in the sale. Exhibit P 4 further 
supports the plaintiff’s claim. The wall 
referred to therein is clearly the wall 
XY or AD and not the wall BC. 

The finding that the site ABCD be- 
longs to the plaintiff is not open to inter- 
ference in second appeal, and that finding 
stands. The projection of the eaves is 
admittedly a trespass. The projection 
has apparently been deliberate and no 
reason can be seen why the trespass 
should he allowed to continue on condi- 
tion of the defendant paying compensa- 
tion to the plaintiff. No plea to this 
effect was made in the lower Courts. 

The user ovor the site having been, 
purported to be exercised as owner can- 
not be made the basis of an easement. 

As regards the order directing the door 
in the wall XY be removed, the decree 
of the first Court, which has been con- 
firmed in appeal, cannot be supported. 
The wall and its site arc the property 
of tlic defondant and he is at liberty to 
deal with the wall as he likes. The 
plaintiff cannot claim that ho should not 
open a door in it. The decree will .be 
amended by the omission of the words 
“and tbe door” occurring between the 
words “ remove the eaves ” and the 
words “ in dispute immediately.” 

As the appeal lias failed substantially, 
the appellant will pay the costs of the 
respondont. 

N.K. Decree modified. 
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TIallifax, a. J. C. 

Lai u Dhimat — Defendant — Appellant. 

v. 

Suddani Bai — Plaintiff — Respondent. 

Second Appeal No. 269 of 1926, De" 
cided on 30th March 19-i7, from decree 
of Addl. Dist. Judge, Raipur, D/- 1st 
.April 1926. in Civil Apeal No. 226 of 
1925. 



Lalu Dhiaiar V. SuDDANi Bai (Hallifax, A. J. C.) Nagpur 387 


1927 

Benami — Lease in favour of concubine — 
CuUivation by lessor — Concubine permanent 
and living tvith lessor — Presumption is that 
the cultivation was for her. 

Where a parson executes a deed of lease in 
favour of his permanent concubine, living 
with him. and gets her name transferred in 
the jamabandi, but carries on the cultivation 
himself, the only possible presumption from 
that fact was that he carried on the cultivation 
for her ; A. P li. 1927 P. C. 22, Foil. 

[P 387 C 1] 

ALdul Razalc — for Appellant. 

S. G\ Dull Choudhry—tov Respondent, 
Judgment. — The learned Judge of 
the lower appellate Court has discussed 
at some length the plea that the consent 
of the sole proprietor of a village to a 
transfer of an occupancy holding by a 
tenant to another person is a dealing 
with the property in the village such as 
is mentioned in S. 52, T. P. Act. The 
finding seems to be that the consent was 
an express waiver jf the right to get it 
set aside and was therefore a dealing 
with the property of the kind prohibited 
by S. 52. That is oJ'viously incorrect, 
but as the loarne^J Judge himself says at 
the end of his discussion, ’the matter is 
irrelevant and the question does not 
arise in the case. 

The plaintiff's case was certainly 
meant to bo based on S. 52, T. P. Act, as 
otherwise there was no necessity of 
mentioning that the suit against Rai 
Bahadur Singh had been instituted be- 
fore the acquisition of occupancy rights 
by tlio defendant, wliether from Deobati 
or DeoUi Bai or from Rii B.ihadur 
Singh. It was. however, actually b.vsecl 
on S..53 of that Act, but, even on the 
finding that Deoki B.ii never was in fact 
a tenant of the land and the ostensible 
transfer by lier with the consent of R.ii 
Balv.idur Singh was in reality a leiso by 
the latter to the defendant Lalu Dhitnar, 
the tr.Lnsaction could not be avoided un- 
less i& appeared tliat the defendant was 
a i)arty to the fraud. 

Tiio lii^<ling t!i it Deoki If li never was 
in fact a tenint v.)f the latid rests altnost 
entirely on tlio fact that Rii Biliadur 
Singh c irried on tiio cultivation of it. 
The only possible presutn|)tion from tliat 
fact, svhen the execution and registration 
of the deed of lease and tiro entry of 
Deoki Bii'snainoin the jainaljandi for 
each year thereafter hud been proved, 
was tliat ho carried on the cultivation 
for her, as she is his pernianent concu- 
bine and lives with him in the village in 


which the land is situated. A similar 
presumption was described by their 
Lordships of the Privy Council in Ma 
J/i V Kallande?' Animal (l), as “ natu- 
ral ” in circumstances that supported it 
even less strongly than those of' the pres- 
ent case. 

Practically the whole of the rest oE'tho 
evidence points to the conclusion that 
Rai ^Bahadur Singh did in fact create 
Deolci Bai a tenant of the 81-92 acres 
of waste land in 1921. But the finding 
that he did not will not support the de- 
cree. If the lease of 1921 was a mere 
pretence between Rai Bahadur Singh and 
Deoki Bai, Lalu Dhimar, who took a 
transfer of 22M0 acres of it in 1922 and 
1923, certainly had every reason to be- 
lieve that it was a real lease. There was 
a registered deed of lease and Deoki Bai 
was in possession, and further Rai Baha- 
dur Singh consented to the transfer, that 
is to say, confirmed the genuineness of the 
lease. The suggestion that the ostensi- 
ble granting of the lease of 82 acres of 
waste land to Deoki Bai in 1921 was a., 
scheme to facilitate the grant of 22 acres 
of it to Lalu Dhimar in the following 
year is fantastically improbable, and 
anyhow it is quite impossible that Lalu 
should have known anything about it. 
His rights are therefore saved by tlie 
last clause of S. 53, T. P. Act. 

It is by no means clear that the learned 
Judge of the first Court was riglit in re- 
fusing to order that Rii Bahadur Sitigh 
an«l Deoki Bii sliould be made iiiartios to 
this suit. Further it is nowhere stated 
that the plaintiff Ins made any attemi^t 
to avoid tlie lease to Deoki l^ai of the 
remaining 50‘lS acres of land. If she 
h IS allowed tliat to stand, the fact is 
strong evidence of the genuineness of tlio 
whole lease. But these matters need nob 
be discussed, us the suit must be dis- 
missetl anyhow. The decree of the lower 
appellate Court will accordingly lie set 
aside un i a decroii will issue dis;nissing 
the suit and onle ing the jiluintirf to 
P-vy the tlic wlmlo of the cists of belli 
pxrtics in all three'Courts. Tiio pleader's 
foe in tills Court will ha lifty i-ui)oes. 

R.K, Decree set aside. 


(l) A.‘l. H. 1‘JJT 1’. C. ) U.ing. 7---ai 



388 Nagpur Mt. Yashoda v. Mt. Banubat (Fiadlay, J. C.) 1927 


A. I. R. 1927 Nagpur 388 
Findlay, J. C. 

Mt. Yashoda — Accused — Applicant. 

V. 

Mt. Banubai — Complainant — Non- 
applicant. 

Criminal Revn. Appln. No. 447 of 1926, 
Decided on 9th December 1926, from 
order of Dist. Magistrate, Nagpur* D/- 
27th September 1926, in Criminal Case 
No. 16 of 1926. 

Criminal P. C., S. 403 — " Trial ” is not 
necessarily a decision on merits — “Trial” com- 
mences when accused appears in pursuance of 
su7n»ions — Acquittal under S. 247 bars further 
comjilaint — Critninal P. C.,S. 247. 

The word * tried ” ia S. 403 does not neces* 
sarily import a decision of any case on the 
merits. A trial commences, if not from the 
moment an accused is served with summons, 
certainly from the moment he appears in Court 
on the case being c.-illed. An acquittal under 
S. 247 is a bir to further prosecution : A, I. B. 
1923 All. 360; 4 C. iV. N. 3l6 ; 34 Mad. 253 and 
40 Mad. 976, Foil. [P 388 0 2] 

V. N. liarleJcar — for Applicant. 

A. N. Chorghade for Non-applicant, 

Order. The applicant, Mt. Yashoda, 
in this case, was prosecuted by the non- 
applictnt, Mt. Banubai, in the Court of 
tlie Third Class Honorary Magistrate' 
Nagpur, for an offence under S. 352, 
I. P. C. One Mb. Jai was also included 
as an accused in the same complaint. 
On 12th June 1926, the date fixed for 
hearing, the applicant was present and 
served, wliile the other accused was 
absent and unsol ved. As the complainant 
was absent, however, the accused was 
acquitted under S. 247, Criminal P. C. 
In this CDnnexion I may say that the 
order of the Magistrate is a vague one 
and it is not clear from its terms whe- 
ther Mt. Jai was also acquitted. That 
is immaterial, however, so f.ir as the pres- 
ont application is concerned. 

Subsequently, the non-applicant, com- 
plainant, filed a fresh complaint on the 
same ficts against the same accused and 
in the same Court. The applicant ap- 
plied to the Court on the ground that 
having been onco acquitted, she could not 
1)0 tried again on the same facts, but the 
Magistrate declined to entertain this pro- 
position. A criminal revision was then 
filed before the District Magistrate ; the 
latter held that it was not cleir whether 
the accused were both in Court on the 
day they wore acquitted, and it was doubt- 
ful whobhor the trial hid really begun. 


The District Magistrate, therefore, saw 
no cause to interfere and allowed the 
trial to proceed. 

On behalf of the applicant it has been 
urged that S. 403, Criminal P. G, oEfe'ra 
an absolute bar to her fresh trial for the 
alleged offence under*S. 352, I. P. 0. : c£ 
Emperor v. Dulla (l), Panehu Singh v. 
Unnor Mahomed Sheikh (2) : In the 
matter of Cuggilapu Paddaya (3) and 
In re Dudekula Lai Sahib (4), which 
have been relied on in this connexion by 
applicant. On behalf of the non-appli- 
cant, reliance has been placed on the re- 
marks of Napier, J., in the last-quoted 
case, but it is pertinent to point out that 
when the case was referred to Wallis, 
G. J., the latter examined the point at 
issue from the historical point of view, 
and came to the conclusion that an ac- 
quittal under S. 247, Criminal P. C., was 
intended to operate as a final bar to 
further proceedings. 

In my opinion the present case gives 
rise to no difficulty with reference to the 
word “ tried ” in S. 403, Criminal P. 0. 
The present applicant had been duly 
served and she apparently appeared before 
the Court. The trial began as socAi as 
she so appeared and, in my opinion, there- 
fore, the further complaint against her 
for the same offence on the same set of 
facts was ultra vires of S- 403. The 
great weight of authority is in favour of 
the view I take and t am nob prepared to 
admit that the word " tried ” in S. 403 
necessarily imports any decision of the 
case on the merits. The trial had, in 
reality, commenced, if not from tVie mo- 
ment the appUoint was served with 
summons, certainly from the moment she 
appeared in Court on the case being 
cilted. Had it been intended to omit an 
acquittal under S. 247 from the scope of 
S. 403, I should certainly have expected 
to find mention of the fact in the ex- 
planation to the latter section. So far 
as the present applicant is concerned, 
therefore she cannot, in my opinion, be 
prosecuted again for the same offence. 

As re.;ards Mt. Jai: I am not prepared 
to pass any orders at present. The full 
facts regarding her non-appearance or 
otherwise are nob before me. It will 

I“R. 1923 All. 36U=45 All. 58. 

(2) [1.S99] 4 C. W. N. 34G. 

(3) ClUll 31 Mad. 25^=9 I.- O. 263=9 

JI. L. T. 93. 

(4) [19173-40 Mad. 976= 53 M. L. J. 121 = 
45 I. C. 2GL = 3 M. L. W. 175. 
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suffice, therefore, to order that the pro- 
ceedings pending in the Court of Mr. 
Aminuddin, Third Class Honorary Magis" 
trate, Nagpur, in Criminal Case No. 10 
of 1926 are quashed so far as the present 
applicant, Mt. Yashoda, is concerned. 
j.V, Application allowed. 


A. I. R. 1927 Nagpur 389 
Findi/AY, J. C. 

Madhorao and oi/t^rs—^Defendants”- 
Applicants. 

V. 

Govind Haghoba Totade — Plaintiff 
Non-applicant. 

Civil Eevn. No. 438 of 1926, Decided 
on 6th April 1927, from judgment of 
Dist. Judge, Nagpur, D/- 19th October 
1926. in Civil Appeal No. 70 of 1926. 

Civil P. C., S. 115 — Wrong decision on point 
of litnitation — No revision lies (obiter). 

An erroneous decision of the lower Court_ on 
the question of limitation is not a suQlcient 
ground for interference in revision : 4 A. Z«. 

P. 184 ; 11 N. L,. B. 99 and 13 N. L. R. IIB, 
Foil. CP 389 C 2] 

A. V. Khare — (or Applicants. 

M. B. Bobde and M. D. Khandekar — 
for Non-applicant. 

Order. — In the present revision appli- 
cation an objection was raised on behalf 
of the plaintiff -non-applicant (Govind 
Raghoba Totade) that no revision appli- 
cation could lie. It was urged in this 
connexion that the suit was of a Small 
Cause Court nature for an amount under 
Rs. 500, and that under S. 102, Civil P. 
C., no second appeal lay Over and beyond 
this, it was urged that none of the condi- 
tions laid down in S. 115, Civil P. C. 
were fulfilled in the present case. 

One of the main contentions urged on 
behalf of the applicants was that the 
decision of the learned Dist. Judge on the 
question of limitation was wrong and 
that limitation should, at the best, for 
the plaintiff, have been held to run from 
1916, when he stood surety, or from 1917, 
when the payment of Rs. 100 was made 
to Bansilal. 

As at present advised, I see no reason 
to differ from the finding of the learned 
Dist. Judge, that the cause of action, in 
reality, arose from 17th .August 1922, 
when the plaintiff paid Kuhikar for the 
price of the gof. Even, however, had I 
seen cause to differ from the decision of 


the Dist. Judge on the question of limi- 
tation, it seems to me that this would 
not b© a sufficient ground for interference 
on revision t cf. Duri v. Udohanlal (1), 
Manya v. Diwakar (2) and Ganesh Bra" 
sad v. Mt. Rewa Bai (3). 

The other grounds urged in the peti- 
tion of revision would afford even less 
ground for interference and, none of them, 
in my opinion, amount to a wrong exer- 
cise of jurisdiction, a failure to exercise 
proper jurisdiction, or to illegal or materi- 
ally irregular action on the part of the 
lower Courts. The main question in- 
volved is whether the plaintiff substituted 
himself for the defendants as the debtor 
of Bansilal Abirchand or was a mere 
surety. This was a pure finding of fact 
on which the lower appellate Court was 
perfectly entitled to come to the decision 
it has. It has been suggested in this 
connexion that the Dist. Judge misread 
and misunderstood the letter (D. 2), but 
I am unable to accept this contention. 
It would doubtless have been well if the 
books of Bansilal Abirchand had been 
called for, but for the failure to do this, 
the present applicants seem peculiarly 
responsible. When it was discovered that 
Nandkishore (P. W. 2) was no longer in 
the service of Bansilal Abirchand, the 
Court should have been moved to arrange 
for the production of the books of the 
firm in question. Not only so, but the 
absence of these books and the necessity 
of having them produced were not oven 
made a ground of appeal in the lower 
appellate Court. I have merely men- 
tioned these matters in order to make it 
clear that the present appUcationffor revi- 
sion on the merits had little or no chance 
of success, but I find it unnecessary to 
enter into the contentions of the appli- 
cants in further detail, for the simple rea- 
son that, in my opinion, on any of the 
contentions put forward, tlie present ap- 
plication does not lie under S 115, Civil 
P C 

The application is accordingly dis- 
missed. The applicants must boar the 
non-applicant's costs. Costs in the lower 
Courts as already ordered. 

D.D. Application dismissed. 


(l) [190S] 4 N. L. R. 184. 

{‘2) [I9l'>] 11 N. L. R. 99—29 I. C 740. 
(3) [I9l73 13 N. L. R. 110=41 I. C. 883. 
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Kixkhede, a. J. C. 

Govind Jageshivar — PlainfcilT — Appel- 
lant. 


V. 

Rashi rcio and others — Defendants — Res- 
pondents. 

Second Appeals Ncs. 174*B and iS6-B 
of 1926, Decided on 28th March 1927, 
from decision of Dist. Judge, East Berar, 
Ainraoti, D/- 6th February 1926, in Civil 
Appeal No. 121 of 1925. 

Oos}mre.rs — One alone can sue trespasser in 
ejectment. 

One of several co-owners can maintiin an 
action in ejectment against a trespasser without 
joining the other co-owners as parties to the 
action: iO Mad. 501, VoU. [P 301 C 2] 

11. R. Jaywajit and V. R. Dhoke — for 
Appellant. 

P - C. Dutt and M. R Pathak — for Res- 
pondents. 


Judgment. — ^This judgment will also 
dispose of Second Appeal No. 18G-B of 
192G. Olio Goma mortgaged his two 
fields, Nos. 25 and 15 2, to one Jageshwar 
in 190G. Jageshwar filed Suit No. 153 of 
191.', but he died before obtaining a final 
decree for foreclosure. He left behind 
him the present plaintilf, Govind, wliom 
he had ador)ted as a son to himself. IIo 
was brought on record and the final decree 
was fiassed in his name tin 29th Septem- 
ber 191G, Ex. P-LO. Plaintitr was then 
a minor and liis nutural father, Diwakcr 
Nagorao, acted as his guardian and mana- 
ge! liis ai'faiis. Conscfiiicnbly for tlio 
purjiosos of that suit the said Diwalcer 
Nagorao figured as Govind’s ne.xt friend. 
•Jageshwar ha<l left a will dated Ltth 
Octolier 191.5 (liX. P-l) whorohy he be- 
quoitiiod an S annns share in the estate to 
liis adopteil son and the remainder was 
tiisl ribntod liy him iiinongst several per- 
sons of whom Diwakcr Nagoi’ao got tv.'o 
share.-;. Tims, althougli the fin.il decree 
stood in the plaintill’s name alone, other 
jiorirons wore interested in the same as co* 
legatees witit him. liis individual sliaro 
therein la-ing only eight annas. Diwakcr 
Nagorao purporting to act as guardian of 
fiovind and for self, execute*! two salo- 
de<‘<ls,- fine dated 29th .Vpril 1918 I]\-. p-H 
ant] tim <jthcr <lated 29th June 1918 
J-lx. l’-12 in favour of Bbagwanji Thakaro 
for K<. 1 ..550 am! Us. lOd in rcsiieet of 
Survey Nos. 15 2 and 25 respectively. 
These silc-dceds recite that tlic considera- 


tion was required to satisfy an antecedent 
debt duo by Jageshwar to one Krishnaji 
Tarar’s, legal representative one Lahnu. 
The purchaser was put in possession of 
the property purchased by him. The 
plaintiff alleging that the sales were with- 
out legal necessity, instituted the present 
suit on 3rd May 1924 for setting aside 
the alienations and recovering possession 
as owner thereof. 

The defence was that the sales were 
supported by legal necessity inasmuch as 
property was sold to pay off debt due to 
one Krishnaji. Defendants also pleaded 
bona fide enquiry. Their further plea 
was that Diwaker Nagorao was appointed 
a guardian and manager of plaintiff's 
estate by the terms of Jageshwar’s will 
and, therefore, his acts were binding on 
the latter. It was also pleaded that, under 
the terms of the will, Jageshwar had 
bequeathed 2’anDas share in the money- 
lending business and fields acquired by 
that business after the date of the will, 
and that, as the fields in suit were the 
after acquisitions, Diwaker had 2*annas 
share, therein and plaintiff could not ques- 
tion the sale in respect of that 2-annas 
share belonging to Diwaker. 

The Court of first instance held that 
the sales were not binding on the plaintiff 
that Diwaker had 2-annas share in *the 
property, and that the claim was wltliip 
time, and accordingly passed a decree in 
plaintiff's favour for joint possession of 
two fields to the extent of li-annas share 
therein and dismissed the claim in respect 
of the remaining 2-annas share. The de- 
fendants appealed to the District Judge 
urging as many as 8 grounds of appeal 
and also raised an additional ground of 
limitation at the heiring. The plaintiff 
filed a cross-ohjcution in respect of 2* 
annas share for which his claim was dis- 
allowed by the first Court, but withdrew 
that cross-objection; this meant that hp 
accepted the disposition made by 
adopte*! father in favour of Diwaker 
Nagorao. T’lio Disti-ict .Judge while agree- 
ing with the Court of lii-st instance, that 
the s ilos wero not binding on the plaintiffi 
and f hat t he claim was within time, held 
further that, under the terms of the will, 
jibiintiff was entitled to only 8-annas 
share, and tliat consequently he could not 
iittack the sale in suit in respect of any- 
thing more than 8-annas share. The 
District Judge accordingly allowed the 
appeal in respect of C-aunas share on thq 
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ground that the 6-annas share did not 
belong to plaintiff. Plaintiff has, there- 
fore, filed this appeal, and the defendants 
have filed Second Appeal No. 1H^6-B of 

1926. 

# 

So far as the defendants’ appeal is con- 
cerned I think there is absolutely no room 
for any interference with the decision 
appealed against. The Courts below have 
concurrently found that the sales were not 
for legal necessity and that there was no 
bona fide enquiry, and that the recital in 
the sale-deeds, that money was required 
to pry off an antecedent debt, was only a 
formal recital to give the transaction tlie 
appearance of legal necessity. In short, 
the Courts have drawn the conclusion, and 
I think rightly, that the sales were mad© 
under circumstances which could not con- 
stitute legal necessity so as to bind the 
plaintiff. The defendants’ appeal, so far 
as it relates to 8-annas share in the fields 
in suit, must, therefore, stand dismissed 
with costs. 

With regard to plaintiff’s appeal re- 
lating to 6*anna shire: it is conceded, as 
it has to be, by the defendant-respondents 
that there is neither pleading nor issue 
about the existence of any interest in 
that 6-annas share in favour of other 
persons, on the lines on which a specific 
plea was raised as regards tho 2-annas 
share of Diwakcr Nagorao. It is also 
significant to note that amongst tho nine 
grounds of appeal taken up by tho defen- 
dants in their own appeal to the District 
Judge, there is not a single ground con- 
tending that plaintiff could not got a 
decree in respect of anything in excess of 
his 8-annas sharo. Under these circum- 
stances plaintiff-appellant contends that 
the lower appellate Court was'not justified 
in taking up tho ground of its own motion 
and, following tho defendants' appeal on 
a point not urged by them It is also 
pointed out thvt, if this Court wore to 
look into evirlonce the appellant would 
ho in a position to point out some mat- 
erial on the record which woubl go to show 
tha^ tlio claims of tlio other legatees were 
sitisfiod, and that, tliercforo, plaintiff sv.is 
entitled to ol)t '.in a decree to tho extent 
to which his claim was decreed by tlio 
Court of first instance. But, in my opin- 
ion, tlio District -Judge clearly wont wrong 
in allowing the defendants to succeed 
even to tho partial extent of tlio 0 annas 
sharo upon a point not really arising on 
the defence urged by them. Tho plaintiff, 


as a co-owner or a 'tenant-in-common, was 
entitled to sue a trespasser in ejectment, 
even though he may not bo interested in 
the entire property. It has been held in 
Ahmed Sahebv. Magnesite Syndicate Ltd., 
(l), that one of several co-owners cani 
miintain an action in ejectment against a* 
trespasser without joining the otlier co- 
owners as parties to the action. It wasi 
primarily the duty of tho defendants to 
specifically raise the necessary defence to 
enable the Court to refuse tho full relief 
to a plaintiff, even though he could make 
out a title to only 8-anaas share in the 
property in suit. Of course if the point 
has been raised an ! put in issue and de- 
cided against the plaintiff, then only, he 
could have been dc|H'ivcd of the excess 
decreed in liis favour, upon a jiroper 
objection being taken against a decree for 
such excess. If the necessary facts had 
been pleaded at tho stage of tho trial, the 
plaintiff would have had full opportunity 
of sliowing that, by reason of an arrange- 
ment between himself and co-legatees, he 
had acquired a title to the entire property 
in suit I cannot, in the present state of 
the record, maintain tho dismissxl of the 
plaintiff’s claim to tho extent of 6-annas 
share in tho property in suit. 

Tho decree of the lower appellate Court 
thus needs modification in this respect. 
But the next question which arises for 
consideration is whctlior tho defendants 
should bo given an opportunity to plead 
now what they emitted to plead at tho 
proper time T was for a time inclined 
to tlio view that I should, give them now 
an opportunity to raise this new defence, 
and send the case down for investigation 
thereof. But after further consideration 
I h.avo come to conclusion that the defect, 
if any, duo to tho omission to bring, tho 
other lioncficiaries under the will, either 
as co-plaintilTs, or co-defend ants in this 
suit, lieforo tho Court, was not such a 
defect as could not he cured at all, and 
that, if tho defendants wore to he sii<}Wn 
any concession, plaintiff w.is also entitled 
to the concession of l»eing porinittcd to 
oithor, join tho other lieneliciaiies as 
parties to tlio suit-, or. allege tho necessary 
f.icts which w luld entitle him alone to 
sue for the entire relief, by amending his 
plaint wherever necessary. Whether tho 
plaintiff followed tho first or tho second 
course, the position of the defendants 

(l) UU«] M;.d. M. b. J. OOs-rznO 

I. C. (JO ’-.I M. b. \V. 4G0. 
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was not in any way improved, or likely 
to be bettered, for tbe simple reason that, 
as against those beneficiaries, or even 
plaintiff as representing their interest, 
the findings that Krishnaji Tarar’s debt 
was entered in the sale-deed under cir- 
cumstances which showed that it was 
only a nominal and formal recital, and 
that Diwaker did not manage the estate 
well, and further, that the purchaser did 
not make proper enquires in taking the 
sales nor was there any benefit derived by 
the estate from the sales, would still stand 
in the way. Treating the act of Diwaker 
Nagoi'ao as an act of management in his 
capacity of an executor under the terms 
of tho will there was need for proof to 
justify that act as a piece of prudent 
management. In the absence of any such 
proof the sales could not be supported, 
even as regards 6*annas share of the re- 
maining beneficiaries. In this view of 
the* case I see no justification for sending 
the case down for trial of any new defence 
relevant to the plaintiff’s claim for 6* 
annas share. 

The plaintiff’s appeal is, therefore, al- 
lowed with costs. The decree of the lower 
appellate Court will be reversed and that 
of tbe first Court restored, except as to 
mesne profits. The plaintiff-appellant 
shall get his costs in all Courts from the 
defendants in proportion to his success in 
the litigation. 

D.I>. Appeal 186-13 dismissed. 

Appeal m-B allowed. 
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Findlay, J. C. 

Pandurang Sheoram — Plaintiff Ap- 
pellant. 

v. 

Sambhaji and others — Defendauts— - 
Respondents. 

Second Appeal No. 242-B of 1925, 
Decided on 23rd November 1926, from 
decree of Addl. Dist. Judge, Yeotmal, 
D'- 31st March 1925, in Civil Appeal 
No. 56 of 1926. 

Civil P-C.. 100 — Finding based on theories 

and as*:n fiij" iuns is open to c?taUenge. 

Whort tbo conclusion of tbe lower appellate 
Coxjrt was arrived at, partly on a series of theo- 
ries and assumptions, and partly due to hts 
failure to realize tbe evidential value of certain 
document, tbe findings of fact are open to chal- 
lenge in second appeal* [P 894 C 1] 


W. B. Puranik — for Appellant. 

P. C. Datta, R. R. Jaywant and 8. A. 
Ghadghay — for Respondents. 

Judgment. — Tbe plaintiff'&ppellant, 
Pandurang Sheoram, sued the three de- 
fendants-respondents, Sambhaji Irbhan and 
Mt. Bbagubai, in the Court of the Sub- 
ordinate Judge, 2nd Class, Pusad, for eject- 
ment of the defendants from survey'Nos. 8 
and 89 of mou 2 a Kharus. His case was 
that these fields bad stood in tbe name of 
Ramrao, son of Balaji, in the revenue re- 
cords before 1875. In that year, with 
Ramrao’s consent, tbe fields were conferred 
as a service inam in the name of the 
deity, Ainath Maharaj. Before that, the 
defendants’ ancestors and, after that, the 
defendants bad been cultivating the lands 
and paying assessment. The plaintiff, as 
the manager of the temple, sent notices 
to the defendants to quit the lands and, 
as they refused to do so, tbe present suit 
was brought. 

The plaintiff*s further allegation was 
that Punjaji, the ancestor of the defen- 
dants, was only a tenant of Ramrao, who, 
even after tbe inam was conferred, conti- 
nued to let the lands out to tbe defen- 
dants, who, however, paid rent direct to 
the plaintiff. In 1914 Baoji, the son of 
Ramrao, began to assert his ownership of 
the fields, whereupon the plaintiff ignored 
him and let the lands orally to defen- 
dants direct. 

The defendants’ case was that they 
held the lands dire’et and not as tenants 
of Ramrao, who was a mere khatedar 
under tbe old record. They alleged that 
they were either anti-jagir tenants or 
tenants of antiquity, for they were igno- 
rant as to how the fields had been ac- 
quired by their ancestors. They further 
denied tliat they had made any fresh con* 
tract with tbe plaintiff in 1914. 

The Subordinate Judge, after finding 
that notice of ejectment had duly been 
served on the defendants, came to the con- 
clusion that before the grant of the inam 
in 1875, tho defendants’ forefathers and, 
after them, the defendants, had been culti- 
vating tho lands. He discovered certain 
evidence that defendants’ forefather Pun- 
jaji held a lease of the lands of five years 
and, therefore, held that the memory of 
the defendants' tenancy could not be said 
to bo lost in antiquity. Ramrao, he held, 
had been the owner of the land and it 
was ho wlio agreed to give them to the 
temple. Even thereafter, however, ho 
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continued to hold the lands from the 
temple, and the defendants thus became 
automatically his sub-tenants. Holding 
that the defendants were, in those cir* 
cumstances, only annual tenants, the Sub- 
ordinate Judge granted a decree in favour 
of the plaintitf. 

The defendants appealed to the Court 
of the Additional District Judge, Yeotmal. 
He differed from the Subordinate Judge, 
as regards the latter’s finding that Ram- 
rao and Raoji. were tenants of Ainath 
Maharaj, and the appellants, as well as 
their ancestors, were sub-tenants. For 
reasons, which will be discussed as far 
as may be necessary liereafter, the learned 
Additional District J udge held that the 
a])pellants were tenants of antiquity, the 
origin of their lease being more than 50 
years old. After discussing certain docu- 
metitary evidence, particularly the bhagin 
patraks of 1874 (Exs. P. 11 and P. 12h 
relevant entries, which to some extent 
appeared to militate against* the view 
taken by him, the Additional District 
Judge came to the conclusion that the ap- 
pellants. as tenants of antiquity, were not 
liable to ejectment and dismissed the 
plaintiff ’s suit. The latter has now come 
up to this Court on second appeal. 

It has been strongly urged on behalf of 
the plaintiff-appellant that the decision 
of the lower appellate Court, to the effect 
that <lefendants were tenants of the lands 
in question, has been arrived at by a series 
of unwarranted conjectures and by mis- 
apin-ohnnding certain important evidence 
to be fiuito different from what in rea- 
lity it was. I have boon referred in tliis 
connexiori to i>ara. 3 of the judgment 
whore the Additional District Judge liolds 
tliat the position onco assmned by the 
defendants, to the effect that Uamrao was 
only a kh.itedar and that their ancestor 
was the real holder and owner ol the fields, 
was only a false plea put forward in order 
to secure a higher title. It is difficult to 
understand the grounds on whicli this 
somewhat far-fetched assumption was 
made. Again, in pira. 4 of the judgment, 
it is assumed tliat jwari was being paid 
before a matter of which there was 

ai)puenMy no proof on record. It is 
pertitient also to point out, with reference 
to tluj remarks in the end of para. 4 of 
the judgment, that Raoji was, in Secon«l 
Appeal No. 13-J-3 of 1921 (Ex. P.7), 
held to i)e only a tenant of the lands, and 
L am further unable to understand the 
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evidence on which tlio Additional District 
Judge has held tliat Raoji was an un- 
necessary intermeddler, who for years 
had been misappropriating the jwari 
payments. 

A still more important matter relates 
to the entries in the bhagin patraks 
(Exs. P. 11 and P 12). These entries 
were directly against the view of the de- 
fendants’ position, which appealed to the 
learned Additional District Judge He 
has, however, regarded these entries as 
of little weight or importance because, 
in his view, they were not authorized by 
any rules in force at the time being. He 
has, in this connexion, assumed that, as 
the Codeof Non-Judicial Book Circulars in 
force in the Hyderabad Assigned Distisets 
was only published in 1877, the register 
was not prepared under tliese rules. Here 
there would seem to liave been a real 
misapprehension of tlie actual position as 
regards the authority behind the entries 
in Exs. P. 11 and P. 12. If we turn to 
the entry at th-r foot of p 85, Beiar 
Revenue Manual. Vol. 1, we find that, 
in Sell. 1, Berar Ijand Revenue 
Code, 1896, the Berar sub-tenancy 
rules w'ere repealed, while the entry in 
column 1 thereof clearly shows tliat 
these rules had been in force since 1807, 
even although they may not liave been 
published in the Code of Non-Judicial 
Book Circulars until 1877. 

Turning to Vol. 3, Code of Non- 
•ludicial Circulars, referred to, wo lind 
that K. Berar Sub-Tenancy Rules, 

requites the Tahsildar to cmiuire into 
the merits of any dispute with reler- 
ence to a cosliare or suh- tenancy and 
according to the decision lie arrives at, to 
enter the name of the claimant with the 
extent of inteiest proved These entries, 
tlierefore. go very strongly to sliow tliat 
the defendants cannot claim to he pro- 
tected tenants ; the lease for live ye.irs 
is clearly mentioned therein. 

It has, however, been urged on hehilf 
of the rcsiiondents that, even assuming 
that tlic lower appellate Court’s finding 
has not liecn correct in some or all of the 
respects alluded to above, this Court is 
debarred, as a Court of second appeal, 
from interfering, and I have been referred 
to the decisions in Tukaravi v. CliintarnvL 
(1). Lachman Lai ChoxidUri v. Kanhaya 

(D A. 1. n. 1924 Nag. 01^20 N. L. R. 17. 
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Lai Mou-ar (2), and E. I. By. Co. v. 
Badrilal (3), in support of this position. 
The judgment of their Lordships of the 
Privy Council in Lackman Lai Chotvdhri 
V. Kanhaya Lai Motvar (2) is not much 
to the point, for, in the case of the appel- 
lant therein, there were concurrent find- 
ings of fact of both the lo\Yer Courts 
against him. 

In the present instance, however, I do 
nob find it necessary to discuss at length 
tiie general question of how far, if at all, 
this Court can interfere with a finding of 
fact duly arrived at by the two lower 
Courts, and, after proper consideration, for 
the simple reason that it is obvious that 
the conclusion of the Additional District 
.luclge was arrived at, partly on a series 
of theories and assumptions, for the basis 
!of which we are left completely in the 
(lark, and partly because the learned Judge 
failed entirely to realize the evidential 
I value of documents like Dxs. P. 11 and P . 
ii2. He assumed, in short, these documents 
'to be quite other than what they actually 
were in force of law, and, proceeding on 
Ithis wrong assumption, it is perfectly 
obvious, ho entirely failed to appreciate 
their evidential value. It would be pos- 
sible for this Court to proceed to deter- 
mine the questions of fact involved, but, 
in view of the faulty manner in which 
the lower appellate Court has dealt there- 
witli, I consider it desirable that the said 
Court shoul-l have another opportunity of 
loconsidoring tlie appeal to it. 

The judgment and decree ofi ijo lower 
appellate Court are accordingly reversed 
and t he case is remanded to that Court 
lor a fresh decision of Civif A)>peal No. 5b 
of 1924 on the merits with advertence to 
the above ro.narks. The costs incurred 
in this Court will follow the event 
There will bo no certificate of refund of 
Court-fees. 

jj ij Case revianaetl. 

C..V. ou-j -Ji 1. A. sT-u 

(3) i. R* 


C..P. Tenancy Act (1920), S. 49 (2) — BcHn- 
quishmenl by Hindu widow is not transfer — 
Registration Act, S. 77. 

A relinquishment by a HiniJu widow of the 
whoio estate including sir, inherited from her 
husband, in favour of his reversionary heirs 
without reservation of the cultivating rights in 
it, does not require permission from a revenue 
officer and its registration cannot be refused on 
the ground of its absence; A. I. R. 1927 Nag. 
44. Foil [P 394 C 2] 

W . B. Pendharkat — for Appellants. 

Judgment. — The plaintiiTs claimed an 
order under S. 77, Registration Act, that 
a certain document should be registered. 
The suit has been dismissed in both the 
Courts below on the same ground as that 
on which registration was refused by the 
Sub- Registrar to whom the document was 
presented and by the District Registrar 
on appeal. The document is a relinquish- 
ment by a Hindu widow of the whole 
estate inherited from her husband in 
favour of his two reversionary heirs. As 
the estate includes sir land, it has been 
held that the document is a transfer of 
sir land (among other 'properties) without 
reservation of the cultivating rights in it 
which has not been sanctioned by a 
revenue officer, and, therefore, registra- 
tion is forbidden by S. 49 (2), Tenancy 
Act 1920. 

It lias been explained in Gauri Bai v. 
Gaya Bai (l), that a surrender or relin-i 
quishment is not a transfer; it is merely' 
a throwing away of property for some- 
body else to pick up, and to do that no^ 
more requires permission from a revenue( 
officer or anybody else than to commit 
suicide would. That the deed of relin- 
quishment is c.xecutod in favour of certain 
specified persons makes no ditleronce. 
That is rnoroly a statement by the widow 
that they are the persons entitled to take 
the estate after she abandons it, and, if 
they are not, the fact that she says they 
are will not help them. She retires and 
they come in on their own rights and not 
on any transfer to them by lier. The 
correct view of the matter is indeed ex- 
pressed in the document itself. 
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Hat-t.ifax. a. J. C. 

SitkJifirani and a}iothct Plaintitfs — 

A j)|)ol lu nt s. 

V. 

Ml. At? — Defendant — Respon- 

Second .'\ppt-'al No. 224 of 1920. Decided 
on 22iid L'chruary 192/. 


The decree of the lower appellate Court 
will be set aside, and in its place a decree 
will issue directing the document to be 
registered in the office of the Sub-Regis- 
trar, Wardha, if it bo duly presented for 
registration within 30 days from this date. 
Tlio defendant in the suit was the widow 
and she admitted the claim entirely in 
tlio first Court, where she incurre d no 

(IJ A. iTr. 1927 Ni»g. 74^22 N. L. R, 109. 
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costs, and failed to appear in this and. the 
lower appellate Court. 

Under these circumstances no order in 
respect of costs is required here any more 
than it was required in either of the 
Courts below. Each of the learned Judges 
of those Courts has, however, ordered 
that the plaintiffs are to pay them all, 
and has fixed a pleader’s fee of Rs. 72-12-0. 
Apart from the order being meaningless, 
that sum is obviously much too high for 
such a simple case ; it is based on nothing 
but the fact that the value of the claim, 
for fixing the jurisdicBion, was stated for 
one reason or another to be Rs 2,910. 

D.D. Decree set aside. 
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Kinkhede, a. J. C. 

Kiaan'.handra — Defend rnt L — Ap- 
pellant. 

v. 

Ramlal — Plaintiff — Respondent. 

First Appeals Nos. 59- B and 60- B of 
1925, Decided on 2lst Februrry 1927, 
from decree of Addl. Dist. Judge, 
Amraoti, D/* 17bh June 1925, in Civil 
Suit No. 14 of 1924. 

Cosharers — Adverse — ilere exclu- 

sive possession toilhout asser/iou nj ItostHe title 
by one docs not set tip adverse posse sion 
against another. 

In the absence of any partition, or of a 
hostile assortlun of title to the know ‘edge of 
tho other coparceners or oo'ownors, the exclu- 
sive po.nsession uf one co-owner over a portion 
of a common property cannot sot time running 
against others so as to give rise to a title by 
prescription in favour of the person in pos.ses- 
sion: A.I.R. 1027 Mad. Ill, Rel. on. [P 397 C 1] 

V. V. Chitale — for Appellant. 

B. K. Bose, V. Bose, P. iV. Riidra, 
2d. R. Piithak and B. S. Bapit — for Res- 
pondent. 

Judgment. — This judgment will also 
dispose of First Appeal No. GO-B of 1925. 
In order to understand the facts correctly 
it is necessary to give tho following 
genealogical tree : 

Puranmal 

I 


Ramgop il Hargopal Chimniravn 

I I I 

Ghanshamdas Ramlal, Nathmal A others 

I PIfT. 

1 

Kisanchand, | 

J)oft. I Murlidhar. 

1*. \V. G 


Puraumal owned tho family 
known as ** Mahanandram Puranmal” 
and “ Puranmal Premsukhdas” was the 
name of a branch of that main firm ; 
whereas the main firm had its business 
at Hyderabad Deccan, this branch firm 
did its business at Amraoti through its 
wahiwatdar and munim by name Shri- 
ramdas. This bx*anch firm acquired two- 
houses iu suit at Amraoti bearing Muni- 
cipal Nos. 3084 and 3087 prior to 1872. 
The aforesaid munim in charge of the 
Amraoti branch sold the tvvo houses to 
a person doing business under the name 
and style of the firm of Ghanshamdas 
Chironjilal, owner Ghanshamdas of Hyde- 
rabad then residing at Amraoti, as per 
sale-deed dated 7th February 1876, of 
which Ex. 1 D 2 is a certified copy. _ Ac- 
cording to the version given by plaintiff 
the houses were orally repurchased from 
the vendee and were in tho possession 
of the family, but that since 1903-04, as 
the result of a family arrangement, they 
were allotted to his share. As defendant 
Kisanchand agreed to manage this house 
property at Amraoti for plaintiff, the lat- 
ter assigned to tlie former by way of remu* 
neration a I anna 9 pies share therein and 
thus retained 14 annas 3 pies for himself 
in e.ich of tho two houses. The plaintiff’s 
case is that, since February 1924, defend- 
ant I began to set up an exclusive title to 
the two liouses in suit in collusion witli 
defend int 2. Tho two houses being in 
the occupation of different lessees, two 
sep irate suits. Nos. 14 and 15 of 192 *, wero 
instituted in the Court of tho Addl. 
Dist. Judge, Ainr.ioti, for recovery of 
joint possession to tlio extent of 14 annas 
3 pies share in each. 

The defence of Kisanchand, defendant 1, 
was that tho above-mentioned purchaser, 
Ghanshamdas, was none but his father 
and that ho acquired the said houses 
with his own separate money, and con- 
sequently his father, and after him ho 
himself, was in sole and exclusive posses- 
sion as owner of tlio same for about 
50 years. Ho denied tlie so-called family 
arrangement and tho assignment of 1 anna 
9 pies share by plaintiff to him by way 
of remuneration for his management. In 
the altovnative he also pleaded that he had 
acquired proscriptive title by tho law of 
prescription and that plaintiff’s claim 
was barred by limitation. 

While, according to plaintiff, Sainirmal 
defendant 2, was defendant I’s agent. 
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defendant 1 urged that he ceased to 
be his agent from 12th June 1921, but 
that he occupied the premises as his 
tenant, and further that he had instituted 
a suit, No. 110/1923, against the said 
Samirmal in the Court of the 2ad Class 
Subordinate Judge No. 1, Amraoti, for his 
•ejectment and for recovery of rent of first 
door of house No. 3087 ; that similarly 
one Miss A. Kansingh was a tenant of 
the upper storeys of the two houses 
Nos. 3084 and 3087 and was sued by him 
for ejectment and recovery of rent, and 
a decree was obtained against her ; that 
Samirmal acted as a mukhtyar of Miss 
A. Kansingh in the litigation and that 
he (Samirmal) did not want to vacate 
the houses and therefore collusively set 
up the present plaintiff to prefer this 
claim. 

According to defendant 1, Ghansham- 
das Chironjilal was the name of the 
firm at Amraoti whicli was exclusively 
owned and started in 1873 by his father 
Ghanshamdas. He, however, admitted 
that there was no pers )n in the family 
known as Chironjilal, and explained the 
use of the word “ Chironjilal” as an 
affix to indicate tliat the firm may live 
long. 

According to the plaintiff the pur- 
chaser Ghanshamdas, was not tlic fatlier 
of defendant 1, but was the naib of Akoli 
Jahagir belonging to the temple of Sita- 
ram Maharaj, which was managed by the 
eldest meml)cr of the linn of Mahnand- 
ram Puranmal, and that the naib Ghan- 
shamdas’ son's name was Chironjilal. 

As defendant 2 is not a party to tliis 
appeal I need not give a summary of iiis 
defence. Tlie parties to this suit are 
admittedly Agar wa Is. Several issues 
were framed in the case. After holding 
the necessary trial of the issues, the 
Court of first instance cune to the con- 
clusion that the liouses were sold to 
(ihanshaiiulas Brahmin and not to Ohan- 
shairidiLS, the father of defendant 1 ; that 
tliey were repurcliased from the vendee 
and tlius l)ecaine tlie family jnoperty 
again. It also found that the so-called 
family arrangement allotting the houses 
to the i)Iainti If and the assignment l)y him 
of L anna 9 pies share to tlie defendant hy 
way of his remuneration for the manage- 
ment was not proveil ; further that tlio 
possession of defendant 1 was not in any 
way adverse to the plaintiff, and that 
consequently tlie latter was entitled to a 
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decree for joint possession of the two 
houses in suit to the extent of his 
l/3rd shire therein. Accordingly a decree 
for joint possession, to the extent of 
l/3rd share of the houses which formed 
the subject-matter of each suit, was 
passed in plaintiff’s favour and the rest 
of the claim was dismissed. The dismis- 
sal has become final as the plaintiff has 
not preferred any appeal against it. 
Defendant 1 alone has appealed against 
the decrees passed against him. 

The suits out of vvhich this appeal and 
First Appeal No. 60-B of 1925 arise, 
were instituted on lOth April 1924. The 
-houses in dispute were admittedly sold 
as far back -as 1876, Whereas, accord- 
ing to plaintiff, the purchaser was one 
Ghanshamdas Brahmin, the defendant’s 
version was that it was his own father 
Ghanshamdas who purchased them. 
Which of these two versions is correct 
must necessarily be determined with re- 
ference to the evidence which related to 
the circumstances surrounding the trans- 
action of sale. (The judgment then dis- 
cussed the evidence and proceeded.) I 
therefore hold that the defendant-appel- 
lant has failed to establish that the 
houses in suit were purchased by his 
father Ganshamdas as alleged by him. It 
therefore follows that the property in 
suit was not tlie self-acquisition of defen- 
dant I’s father, bub bad apparently become 
the property of Ghanshamdas Chironjilal 
Brahmin, who was in the service of the 
family. 

The next question is whether the ap- 
parent vendee, Ghanshamdas Chironjilal, 
was a real vendee, or the sale in his 
favour was only bogus and intended to 
shield the jiroperty from the creditors. 
Tlio lower Court has come to the con- 
clusion tliab the sale to Ghanshamdas 
Chironjilal was a bogus sale ; and that 
that bogus salo was transferred by ad- 
justment of accounts between the parties 
to the sale. This conclusion is suffi- 
ciently home out by tlio evidence on record 
and the iiiobabilities of the case. The 
fact that Ghanshamdas Chironjilal never 
got possession of the liouses, and ,that the 
firm of Puranmal Prenisukhdas remained 
in the actual enjoyment of the income 
thereof, is the clearest indication of ‘the 
fact that the transaction was only a 
shield. There is ample material on record 
to show that the houses continued to be 
owned all along by Puranmal Premsukh- 
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<3as, and later on stood in the name of 
Kisanohand Murlidhar in the municipal 
registers. This clearly shows that the 
property continued to be owned and 
possessed as joint property as before. 
There is no allegation of the parties that 
ihei’e was any partition by metes and 
bounds prior, or even subsequent, to 
1876. The sons Ramgopal, Hargopal 
and Chimniram, who represented three 
branches, and, after them, their respective 
descendants, thus held a third share each 
dn the same. They were therefore either 
coparceners or co-owners or tenants-in- 
common and enjoyed the property as such. 
Plaintiff had thus a title to the houses 
in suit to the extent of 1 3rd share. 

The further question is whether the 
plainti^'s title was a subsisting title at 
the date of the suit, or it had become 
extinguished by reason of the fact that 
Kishanchand admittedly held and managed 
the houses all along through his agent 
Samirmal from i9th May 1906. The 
■evidence on record clearly shows that 
plaintiff had no hand in this management. 
There is nothing to indicate that Kishan- 
chand’s exclusive managemen^ originated 
in a denial of the rights of the other 
co-owners including the plaintiff. In 
the absence of any p.irtition, or of a 
hostile assertion of title to the knowledge 
of the other coparceners or co-owners, the 
lexclusive possession of one co-owner over 
!a portion of a common property cannot 
jset time running against others so as to 
jgive rise to a title by prescription in 
'favoxir of the person in possession : 
\Govi ndasam i C het tiar v . Kot hand a pa n i 
CheUiar (1). There is absolutely nothing 
on record to show that Kisanchand's 
possession was adverse tc plaintilV. 
Kisanchand's management must therefore 
bo treated as management by a member 
of the family for and in the interest of 
the joint family. The continuous record 
of tlio houses in question in tlie joint 
name of defendant and the plaintilV's son 
Murlidfiar (as Kisanohand Murlidhar) 
clearly shows that Kisanchand did not 
treat the property as property l)elongiug 
to himself to the exclusion of the plain- 
tiff. There is tlius no adverse possession 
and no bar of limitation. 

The decree of the Court below whicli 
awards joint possession to the extent of 
13rd share, cannot, under these circum- 
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stances, be treated as unjustified. I there-' 
fore affirm that decree and dismiss both 
the appeals with costs. 

D.D. Appeals dismissed . 
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Prideaux, a. J. C. 

Emperor 

V. 

Jodhraj and others — Accused. 

Criminal Ref. No. 451 df 1926, Decided 
on 26th November 1926, made by Sess. 
Judge, Wardha, on 19th October 1926. 

Criminal F. C., S. 53yB — Provisions 7iot in- 
frinijed — High Court declined to interfere — 
Criminal J-*. C., S. 439. 

When an order of discharge was challenged 
on the ground that S. 639B was net complied 
with, but was in realitj’ obeyed, tbo High Court 
declined to interfere : .1. I. It. 1924 Lai. 1035, 

Dist. [P 307 C 2 . P 308 C 2J 

T. J. Kcdar and W. B. Pendharhat — 
for Accused. 

Order. — Th^ police challaned three 
persons under S. 295, I. P. C. (wrongly 
shown as S. 195 in the Sessions Judge’s 
reference.) The Magistrate discharged 
the three accused under S. 253, Criminal 
P. C. The Sessions Judge gives the 

grounds for his reference as follows : 

The Magistrate has not complied witli the 
provisions of S. 530 (B), Criminal 1’. C. It is 
submitted that this is au illeg.iUty which viti- 
ates the trial. I have no authority expressly on 
the point, but I refer to tlirday Corinda Hur v. 
Empvror (IJ. In this case it seems to me likely 
that the complainant has been prejudiced. The 
complainant prayed for revision on other 
grounds, but these I do not consider to have 
.my .substance. 

That case lays down that the omission 
to ])lace on the record the memorandum 
of a local inspection is an illegality viti- 
ating the conviction. In the present 
case the insjiection-note of the Magis- 
trate is on the record, but the Sessions 
•Judge thinks tliat he diil not give notice 
to the parties and, therefore, tlie dis- 
charge of the accused is illegal. Tt would 
liave been well if he had asiced the Magis- 
tral i for an explanation l)efoie sui)Jiiitting 
tills I’cference. 1 liavo the Magistrate’s 
explanation Ijefoie me and this sliows 
that he did give previous notice to visit 
the spot and that the Prosecuting In- 
spector and the accused’s ploidei- were 
present at the time of his visit. It seems 
to me that tlie jjrovisions of S. 539 (B) 
It (1) .A. 1. R. 1 ‘j 34 Cal. 1035=52T J. 14 ^. 


(1) A. 1. K. 1027 Mad. 111. 
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lhave, therefore, been complied with. It 
is unnecessary to go into the other alle- 
gations made by the complainant before 
the Sessions Judge, as the Judge does not 
base the present reference on them. 

I decline to interfere. The records 
will be returned. 

•T.v. Reference answered. 

j 
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Fendlay, J. C. 

Wadgooji Kalar — Plaintiff — Appellant. 

V. 

MaJiadeo and another — Defendants^* 
Respondents. 

Second Appeal No. 98 of 1927, Decided 
on 24tli March 1927, from judgment of 
Addl. Dist. Judge, Nagpur, D^* 17th 
November 1926, in Civil Appeal No. 61 
of 1926. 

(а) Civil P, C., O. 41, R. 27 — Second appeal. 

The Courts should be chary about admitting 

fre.sh evideucc in appeal, and this rule applies 
a fortiori to a second appeal also. [P 398 G 2] 

(б) Civil P. C., O. 41, R. 27 — Appellant not 
diligent- -Opjfortunity to produce additional 
evidence should not be given. 

\\ here the appellant had ample opportunity of 
producing the evidence in question in the lower 
Court and had chosen not to do so or had failed 
to do .so, opportunity to produce additional 
evidence should not be given : 9 All. 36G, Foil. 

[P 398 C 2] 

A*. N. PodJiay — for Appellant. 

Judgment — The sole point urged by 
tlic pleader for the plaintiff-appellant is 
that this case should bo remanded for 
fresh consideration after admission in 
evidence of a new document relating to 
the salo-dcodof the plaintiff's old house, 
ft is suggested that if this document 
were admitted, it would be possible with 
it ainl Kxs. P. I , P. 2 and P. 3, already 
on record, to measui'e exactly the dimen- 
sions and fix the site of the strip of land 
in disjiutc liven if this bo so, I can see 
no reasoji wliabevor for allowing such a 
c<uiree on .second appeal. 

It is urged on behalf of the i)laintiff- 
appellarit that it was owing to a mis- 
uiidcrstan<ling he did not appreciate the 
value of th6 document now referred to 
in para 4 of the petition of appeal. Even 
if we assume this, this only proves a 
want of due diligence on his part. It 
sfioulil luive occurred to him primarily 
when ho (jlcd the suit, that such a docu- 
iiH’ut was essential to support his case 
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and, in any event, he has allowed the 
suit to drag on from June 1925 until the 
appeal was decided by the lower appel* 
late Court on 17th November 1926, with- 
out apparently making any effort to 
produce the document in question. 

It has again and again been pointed 
out that the Courts should be chary 
about admitting fresh evidence in appeal 
and this applies a fortiori to a second 
appeal also. The present case is in this 
respect analogous to the decision in Bam 
Das Chakrabati v. Offtcial Liquidator of 
Cotton Ginning Co. Ltd., Cawnpore (1), 
where Edge, C. J., and Oldfield, J., re- 
fused to admit additional evidence on ap- 
peal on the ground that the appellant 
had ample opportunity of producing the 
evidence in question in the lower Court 
and had chosen not to do so or had failed 
to do so. I do not think, in those cir- 
cumstances, the plaintiff should now be 
allowed to produce the evidence in ques- 
tion, and this being so, he has no case in 
second appeal. The appeal is accordingly 
dismissed without notice to the respon- 
dents. 

D.i). Appeal dismissed. 

(1) U8873 9 All. 3li6=(18^87J A. \V. N. 34 ’ 
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Hallipax, a. j. C. 

Sa labatkhan — Plaintiff — Appellant. 

V. 

Deo Rao and others — Defendants — Res- 
pondents- 

Second Appeal No. 211 B of 1926, Deci- 
ded on 22nd Novombor 1926, from decree 
of Addl. Dist. Judge, Amraoti, D/- 13th 
February 1926, in Civil Appeal No. 260 
of 1925. 

lierar Patel and Patwaris Law (1900), S. 2 — 
"Village" incltidcs a "khel.” 

The suggestion that thoro could not bo more 
than one rovonuo p Ltel for a village, or that 
scpar.ate revenue pntels cannot be appointed for 
tho different kbels of one village, cannot bo 
supported in view of S. 2 according to which 
the expression “village” means and includes a 
group of villages and the sub-division of o 
villfige known as a “khol”. CP 399 C Ij 

R. R. Jajfawant^iov Appellant. 

Judgment. — The Central Provinces 
Village Sanitation and Public Manage’ 
moat Act, 1920, applies to the four villages 
of Anjangaon, Surji, Ewazpur and Shaha- 
pur as a group. Anjangaon is divided in- 
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to eight khels, and there is a working 
reveaue pxbel for each of theca with one 
working police patel for all eight. Surji 
has two working patels, one revenue and 
one police, and Ewazpur and Shahapur 
have each one working jjabel only. The 
constitution of the cocnmittees formed 
under the Act is stated in Gazette Notifi- 
cation 1902'884/VIII 'of l7th August 
1922, and so much of R. 4 (a) as affects 
this case runs as follows : 

The panchayat shall consist of the working 
patel or p.itels and of such number of dec* 
ted members, not less than four nor more 
than eight, as may be fixed by the Deputy 
Commissioner. 

For this group of villages the Deputy 
Commissioner has fixed 8 as the num- 
ber of elected members of the panchayat. 

The plaintiff, who is a rate- payer of 
Anjangaon, prayed in the present suit for 
various declarations which come practi- 
cally to this: that the rules do not autho- 
rize mpro than one revenue patel of 
Anjangaon to be a member of tho pancha- 
yat. No single argument worthy of a 
moment's consideration seems to have 
been evolved in support of this contention 
in the three years during which the case 
has been before the Courts, nor can I 
imagine one. 

Two despairing suggestions were made 
in this Court. One was that the working 
patel mentioned in the rule means only 
tlie police p.ilol, l^jcauso the revenue 
patel is not cjncerned with tlie matters 
regulated by tlie panchayat. Tho conten- 
tion is so impossible that it was not pub 
forward, even in tho plaint, where it is 
admitted that tlie revenue patel of Surji 
an I on ) rovon a pitel for .Anjangun aro 
lOntitlcd to so.ils on tho panchayat. 

Tho otlior suggestion was that there 
could not bo more than one revenue 
(jatol for a village, that is to say, tliat 
separate revenue patels cinnot l)e ap- 
pointed for tho dilTerorit kliels of one 
village. Notliing lias been s.iid to support 
'this contention, and to the direct contrarv 
thoro is S. 2, IBorar Patels and Patwaris 
Law, LOOO, which savs : 

In thin law. tliurc is sornt Miing ropu"- 

n.iiit iti the or context, the expression 

jneansao aro^ for wliicb the olVloe ot 
putol or pauw.tri h is bbOii constituted, and in- 
cludes a ^roup of villages and the sub-division 
of a village known as a khel. 

Tlie plaint can hardly lie said to dis- 
close a cause of action, but anyhow tho 
suit sliould liavo been dismissed in its 
.first stage. 
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That is really all there is or ever was 
to be said, about the case. But the trial 
in the first Court took just over twenty 
months, involving the examination of 
seven witnesses for the plaintiff and eight 
for the defendants and the filing of thirty- 
eight documents with reference to seven 
stated issues, among which it is liard to 
find the single one that did arise, and 
culminating in a judgment of thirteen 
type-written pages of foolscap paper. In 
the nine pages of discussion of the case 
there is practically nothing in the reasons 
for the conclusions on the irrelevant mat- 
ters examined, or in those conclusions that 
is sound, except tlie final conclusion that 
the suit ought to be dismissed. Even 
that, as was pointed out in the judgment 
of the lower appellate Court, is itself 
based on wrong conclusions. 

Tho appeal is dismissed without notice 
to the respondents. Each of the learned 
Judges of the lower Courts lias, through 
reprehensible carelessness, committed the 
injustice of ordering that the pleader’s fee 
to be paid to the successful defendants is 
,to be the ridiculous sum of Rs. 3-12-0. 

D.D. Appeal disynissed. 
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Macnahi, a. J. C. 

Yeshivant ami others — DefenJants — 
Appellants. 

V. 

Ganejadhar and another — PiaiiitilTs — 
Respondents. 

I’irst Appeal No. 79 of L02G, decided 
on Lst September 1927, from order of Lst 
Class Sub-Juilge, No. 1, Wardha, D - 24Lh 
June 192G, in Civil Suit No. 4 of 1925. 

C ivil P. C., O. 23, It. 1 (3) — W ithdraical 0>/ <x 
par/// from a sH>t~Court's order as reija'rcU 
C..S/S in not appealable. 

Ill u c;ise wher.) a party withdraws from a 
suit the Court’s order as regards co.'ts is not ap- 
pe.ilalile. Ct’-iUJCLj 

11. N. Padhue — for Ai)f)oilants. 

.V. It. liohde — for Hespondents. 

Judgment. — The judgment in tliis ap- 
peal will govern the disposal of First 
Appeal No. 99 of 192G Jlha,jiratki 
Jiai v. (rau'iadhar and another). 

Tho lespondents sued ijn a mortgage 
impleading both the sets of appelhtnls 
along witli another iiers.m. At a late 
stage of the case after each set of ap- 
pellants had incurred considerable costs, 
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the plain iffs as against the appellants 
withdrew their suit without leave to sue 
again. A statement for the plaintiffs in- 
dicates that the reason was that they had 
little hope of success. The learned Judge 
allowed defendants 1 to 6 (the appel- 
lants before me) Rs. DO as consolidated 
costs. Before me it is urged that the 
full costs incurred by the appellants 
should have been allowed. 

It is first urged that the Court should 
have stated its reasons in writing for not 
allowing full costs. I am referred to 
Meghraj v. Johnson (l). But the order 
for costs w'as passed under O. 23, R. 1 (3) 
Sch. 1, Civil P. C. This rule states 
tliat when a plaintiff withdraws from a 
suit without permission to institute a 
fresh suit, he shall be liable for such 
costs as tlie Court may award. The rule 
that costs should ordinarily follow the 
event Ivis clearly no application to sucli 
a case Tliere is no provision for an ap- 
ipeal against an order regarding costs 
.passed under O. 23, R. 1, Civil P. C., such 
an order is iucidental to the withdrawal 
from tlie suit. The appeals therefore do 
not lie. I have not been asked to treat 
them as aTJplicatioiis for revision and it 
is possible that other considerations 
might have arisen, had t been asked to 
do so I, therefore, dismiss the apt^eals. 
It does a]>peav that the costs granted 
were inulcquate, and I direct tint costs 
in this Court will be borne as incurred. 

S .1. Appeals dismissed . 

(U [ISlrjJ L. [t.~189 -31 1. C. tt-SO. 
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A’.tr.ivou 

Vj'pollants, 


FfN’DLAY, J. C. 

and -anotlipt — Defend.rtits 


ii'ija [j X rnid n liao — Plaintiff Res- 

pondent 

Second Appeil No. 1 of 192/, Decided 
on Ibtli .August 1927. from decree of 
Dist. .Judge, Nag[)ur, D - ISth Sopteui- 
her l'J2(). in Civil Appeal No 75 of 1926. 

(a) Ai'quiinenvv — KritU-ncf Act, H. 11. j. 

.1 mere clul;ty in filiuR n. suit, does not per so 
constitute ;icquiesceuco: 1 Alt. ^ 

(h) JJuiitnlinn Act, Art. L i l — l’osscssiOH — 
f‘>r — (ill in;/ on oppnrtunily to the tr.;>- 
of rcuioring the lioct- not 

tAokc the suit one for injunclioti 

Suit is li\ nil owner for possossioii of hi.s w.ill 
wiiicii h:is be. -11 deliberately oncroacheJ upon 
.lud built, upon by tlie defend. uiti. 


Held', that the suit was essentially one for 
possession and that incidental fact that under 
the law'applicable to such a case in this country 
it is usual to give to the defendants an oppor- 
tunity of removing the building, they have 
constructed on the land encroached upon, in no- 
way makes the suit one for injunction. The 
defendants, if they so choose, need not remover 
the construction in question and, if so. it will 
fall to the owner of the wall to deal with it» 
The suit is clearly one for possession to which 
limitation of 12 years applies. [P 401 C 2} 

M. R. Bobde — for Appellants. 

B. K. Bose and K. K. Gandhe — for 
Respondent. 

Judgment. — The facts of this case> 
are sufficiently clear from the judgments- 
of the two lower Courts The defendants 
have now come up on second appeal bo- 
this Court against the judgment and 
decree of the lower appellate Court. 

The first question for decision is what 
was the exact license or grant to the 
appellants. Their contention in this 
connexion is that no definite portion of 
the wall for the building of the staircase 
was given and that they were entitled lo 
take as much of the wall as was reason- 
able for the purpose. Such a contention) 
seems to me an utterly impossible one- 
on the evidence on record. It is true- 
that D. 11, the permission granted by 
the manager of the Senior Bhonsla Estate 
was vague in the extreme, but the words 
used clearly imply that only a small 
portion of the breadth of the wall was to- 
be used for the purpose of building the- 
staircase The plaintiff Raja Daxmani 
Rao (P. W. 3) and his brother were then- 
separate and the defendants took the 
wise course of also obtaining permission 
from the former. From this point of 
view, the jilaintifi' and his brother were 
co'owners of the wall in question and 
not joint owners. The permission gran- 
ted on behalf of the ]>resent plaintiff 
ex]>ressly stated that only two feet of the- 
wall weio given. An attempt has been- 
made to su.'gest that the permission so 
given contained a patent ambiguity. 
This cDutention I find it utterly impos- 
sible to accept. Very clearly the reference 
could only be to a breadtli of two feet 
along the wall which adjoins the defen- 
dant’s house, and there cxnnot be a 
sliadow of doubt but tiiat the defendants 
knew from the first that they were only 
granted permission to construct their 
staircase on a space two feet broad on 
tlio northern side of the wall. The oral 
evidence on record, whicli indeed it is- 
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hardly necessary to allude to, on any 
reasonable construction of the terms of 
D. 8 and D. 11, makes the position 
sufficiently clear and there cannot be tho 
slightest doubt but that the defendants 
from the first knew that it was intended 
by the plaintitT, and agreed Ui>on by the 
parties, that they should only get a space 
along the wall 'f 2 feet in breadth. 
There was thus only an express license to 
this extent and admittedly ths defendants 
have encroached far beyond it. 

It has next been suggested that there 
was an implied license to construct the 
staircase, as has been done, and the 
grounds on which this allegation has 
been put forward are the conduct of the 
parties and a plea of acquiescence. As 
regards the conduct of the parties, it is 
clear that friction subsequently developed 
between tliecn over another boundary 
dispute and that the present defendants 
succeeded in that suit (No. 59 of 1917), 
which was finally decided on appeal on 
11th July 1922. It is suggested that the 
plaintiff lay low and raised no objection 
to the staircase as constructed until the 
letter (P. 2), d vted 20tli August 1921, was 
sent to tho present defendants. That is 
app.irently so, but it is a long step from 
tliese facts to presume that there hxd 
been actuil acquiescence on the x>a t of 
the plaintiff. It is snore tlian possible 
that owing to lack of the supervision on 
tne part of tlie plaintiff’s manager and 
servants, the matter was never noticed 
until much later and this is indeed what 
tlie evidence of Narayan Rao (P W. 1), 
manager, suggests, ft is not even clear 
from his evidence that the encroachment 
was first noticed in 19L7. What he says 
is that it came to light when measure- 
ments were being taken in connexion 
with tho other suit between the parties 
and, as tliat suit w nt on for several 
years, the fact may very well have only 
come to notice about the year 1920 or 
1921. I can find no proof whatever of 
acquiescence and this is true, even al- 
though tlie plaintiff had earlier notice 
than what seems to be the case of the 
encroachment A mere delay in filing a 
suit, like tho present, does not per se con- 
Istitute acquiescence : cf. Uda Begam v. 
\Tinam' lid- Din (l). If a stranger builds 
Ion the land of another under a hona fide 
'belief that it belongs to himself, the 
owner is entitled to recover tho land, and 

“1) Cl- 1 All. 8!i5. '■ 
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in this country the stranger is in the 
normal case, given an opportunity of 
removing the building thereon if he so 
desires. Here, we do not start from any 
bona fide belief on the part of the defen- 
dants that they were entitled to build a 
staircase of tlie breadth they did. The 
defendants clearly from the first knew 
that they ivere committing a deliberate 
encroachment which went far beyond the 
terms of their license. It is equally 
clear that there has been no proof that 
the plaintiff himself, or even his manager 
or servants, knew of tho encroachment 
for a considerable time, and I can find 
nothing on the facts on record to support 
the nlea of acquiescence. 

The contention that the suit is barred 
by limitation, as it was, in effect, one 
for injunction, seems to me an utterly 
baseless one. The present suit is by an 
owner for possession of his wall which 
has been deliberately encroached upon 
and built upon by the defendants. The 
suit, in short, is essentially one for pos- 
session and the incidental fact that under 
the law applicable to such a case in this 
country, it is usual to give to the defen- 
dants an opportunity of removing the 
building they have constructed on tlio 
land oncro.iched upon in no way makes 
the suit one for injunction. The defen- 
dants, if they so choose, neod not remove 
the construe ion in question and, if so, it 
will fall to the owner of the wall to deal 
with it. Tho suit is clearly one for fio-s- 
sessioii to whicli limitation of 12 yeav^ 
applies and the plaintiff is clearly en- 
titled to tlie decree for cjoctmont which 
ho has obtained. 

The appeal accordingly fails and is 
dismissed. The appellants must boar 
the respondent's costs. Costs in the 
lower Courts as already ordered. 

Appeal dismiHSfd . 
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Kinkhkdk, a. J. C. 

Sonaji and anothej — Defendants — .\p 
pellants. 



Dattu Plaintiff — Respondent. 

Second Appeal No. 319- P, of 1926 De- 
cided on I9th August 1927. from decree 

of 1st Addl. Dist. Judge, Akola, D/- 2etli 
June 1926. 
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LimHation Act, S. 20 — Adverse possession 
for more than 12 years — Otener cannot claitn 
cn title. 

If a party who has been 12 years out of pos- 
session aud whose suit is, therefore, barred, 
should again get into possession, he is nob 
remitted to his old title. .An owner cannot 
regain possession cxtra-judicially after lapse of 
the period of limitation prescribed for a suit to 
recover possession; 11 B.L.li. 237; 1 Jionl. 70; 
J1 .1//. 204 and 0 C.B.J. 021, Foil. [P 402 C 1] 

ir. R. Puranih — for Appellants. 

G. G. Ilatwalne — for Respondent. 

Judgment. — Two points are raised in 
this appeal: ( l) that the portion alleged 
by plaintiff to be his was not proved to 
he his, hub was the defendant’s property, 
and (2) that al any rate it had become 
liis by prescriptive title under S. 28, 
Lim. .\ct, long before the plaintiff took 
back forcible possession thereof from 
defendant-appellant on 5th July 192-±. 

As regards the first point: I do not 
think the decision of the lower appellate 
Court is open to challenge in second ap- 
peal. Tt is based on evidence proper for 
consideration, namely, the Record*of- 
Rights entries of 1912 and the other docu- 
mentary evidence, as also oral evidence on 
record. I, therefore, decline to recon- 
sider that finding. 

.\s to the second point: the lower ap- 
pellate Court does not seem to have at 
all considered it. It thought that the 
*lucstion of 12 years possession was 
immaterial as tlic plaintiff’s title was 
proved and he was admittedly in posses- 
sion within 12 years of the suit (i. e. 
since 5th July i924). The defendant’s 
contention was that oven prior to 5th 
•July 1921 he was in adverse possession 
of the portion in disyiute for more than 
12 years and that by such possession lie 
acquirod a prescriptive title as against 
tlie plaintiff, and that if after the plain- 
tiff’s title was tlius extinguished under 
S. 2S, IJin. .-Vet, ho (plaintiff) managed 
to reg.iin iiossession extra-judicially, that 
possession could not he treated as owner s 
possession, and tliat defendant would 
ho entitled to ho replace! into posses- 
sion Tlie argument, in short, is that 
“there is no remitter to a riglit for which 
the party had no remedy by action at 
all." fn oilier words an owner c.vnnot 
rcjL-ain possession oxtra-judicially after 
hipso of tho period of limitation pro- 
scribed for a suit tt) reover jiossession . 
L'liore is much force in this contention 
.ind tliough none were cited at tlie ilar, 
decided cases could he found to support 
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it. I have been able to lay my hands on 
the following cases: In Bindraban 
Chandur Roy v. Tarachand Bundo- 

padhya (l) Mr, Justice Markby said that 

it was an accepted doctrine in our Courts 
that if a party who has been 12 years out of 
possession, and whose suit is, therefore, barred, 
should again get into possession, he is not (to 
use an Bogiish phrase) remitted to his old 
title; our Courts adopting, ns pointed out by 
Sir Lawrence Peel iu Sibchundcr Doss v. Sib 
Kissen Bonnerjec (2) the English rule that 
‘'there is no remitter to a right for which the 
party has no remedy by action at all.” cf, 
Dalip Itai v. Deolci Rai (3) and Lilabati v. 
Bishun (4) which endorse the same view. 

The lower appellate Court has treated 
the question of possession as irrelevant. 
Bub this appears to me to be wrong if 
the facts are as alleged by the defendant. 
The defendant is entitled to a finding on 
the pleadings raised by him. As this 
yioint is material for the right determina- 
tion of the suit, the case must go back 
for a fresh decision so far as this point 
is concerned Had the point been re- 
garded as relevant and considered, and 
even decided adversely to the defendant, 
tho matter would have been different. 
But that is not what the Court did. 
Hence the necessity for remand. 

I, therefore, remand the case for a 
proper decision of the case iu the light 
of tho above remarks. As the othor 
findings are confirmed in this Court the 
lower appellate Court will nob allow 
tho parties to reopen points settled 
finally here. There will be no refund 
certificate. Other costs of this appeal 
shall be paid by the respondent. Costs 
in the Courts below will abide the event. 

S.J. Case remanded. 

Ur iT'B. L. K.'2:37=2d~\vTRT H4’. 

(2) [1054] I Boul. 70. 

(3i [1890] 21 All. :^04 = (1809} A. AV. N. 36. 

(-4) [1907] G C. L. J. 621. 
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Findlay, J. C. 

Ram rao — Plaintiff — Appellant. 

V. 

G ulabrao and another — Defendants 

Rospoodents. 

Second .Appeal No. 501 of 1924, Deci- 
ded on 22nd .August 1927, from decree of 
Dist. Judge, Nagpur, D * 8th September 
1924. in Civil Appeal No. 99 of 1924. 

(n) Heijistralinii Act, S. 19 — .-In unregistered 
deed is ad inissihte to slioio nature of possession. 

Unregistered deed of gift is admissible in evi- 
dence in considering the quostiou of tho nature 
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of the possessioo : A. I. R. 1919 P. C. 44 and 
.4. I. li, 1021 Mad. 8 * 2 , Foil. ; 12 N. L. R. 139. 
Dist. CJP 403 C 2] 

(6) Transfer of Property Act, S. 123 — Pari 
performance. 

The doctrine of part performance is appli- 
cable when there is no provable and enforceable 
agreement: A'o. 473 o/l923 (A’aj?.); .4. X. i?. 

1914 P. C. 27 ; A. I. R. 19^4 .Mad. 2'il : A. I. R. 
1923 Bom. 473 ; .4. I. R. 1927 Rang. 33 (F. B.) ; 

A. I. R. 1919 P. C. 44, Foil. ; and .4. I. R. 1922 
Cal. 436, Dist. CP 403 C 1. 2] 

(c) C. P. Tenancy Act — Sch. *2, Art. 1 — Art, 1 
applies in preference to Art. 47, Liin. Act. 

Where the specific article applicable is the 
one contained in the Tenancy Act, while the 
more general article is the one contained in 
the Limitation Act, the former applies. 

[P 404 C 2] 

M. R. Bobde — for Appellant. 

W.R. Puranik — for Respondents. 

Judgment. — I need not repeat in de- 
tail the facts of the present case, which 
are clearly given in the judgments of the 
two lower Courts. Tho plaintiff Rivmrao 
has now come up on appeal to this Court 
against the decree of the lower aiipellate 
Court, allirming that of the first Court 
dismissing his suit 

The first point urged on behalf of the 
plaintiff-appellant is that tho unregistered 
deed of gift (l D. 5) was wholly inadmis- 
sible in evidence, having regard to tlie 
provisions of S. 123, T. P. Act, and Ss. 17 
and 49, Indian Registration Act, and it 
has been urged on tho strength of tho olr 
servations made by Stanyon, A. J. C., in 
Dinanath v. Manhodh (1), that, as the 
deed of gift in question was compulsorily 
registrable, it must be wholly excluded 
from consideration in the present case 
and is not, indeed, admissible in evidence 
at all. 

For my own pvrt, I am wholly unable 
to assent to this proposition. Their 
bordsliips of the Privy Council have laid 
down a contrary view in Varada. Pillai 
v. J eevarathuamrnal (2), and Kandasami 
Pillai V, ChiJinaltbii (^J), and very clearly, 
in tho circumstances of tliis case, tho 
learned District Judge was perfectly 
justified in taking into consideratioti tho 
deed of gift in connexion witli the ques- 
tion of the nature of tlio possession of 
•lijahai, and, after her deith, of her only 
son an<l heir. 

It has ixexb boon urged that the doctrine 
of p.vrt perfortnanco was nob applicable 

(1) tlou;) 12 N. 1.. R. 130 =sr. I. c. 547. 

(•2) A. 1. n. lOlO P. 0 . 44 - 4:5 Mud. 2U — 19 
I. 2H5 (V. C.). 

(3) A. 1. K. lOil Mud. ft ’-- I I Mud. 2.73. 
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in the circumstances of the present case, 
as there was in existence no provable and 
enforceable agreement. The circum*' 
stances of the decision in Sanjib Chandra 
v. Santoah Kumar (4) were somewhat 
special. The suit there was for specific 
performance of an agreement to lease 
certain property. The document, although 
compulsorily registrable, was unregistered 
and Rankin, J., held that, in the circum- 
stances, it was inadmissible in evidence 
for the purpose of proving the agreement 
sought to be specifically performed. A 
view opposed to that olifered by the ap- 
pellant has been taken by a Bench of this 
Court in S. .4. No. 473 of 1923, decided 
by Hallifax and Prideaux, A. J. Cs., on 
13th January 1927 : cf. also 2ilahovied 
Musa V. 'Aghore Kumar Ganguli (5), 
Vizagapatam Sugar Co. v . M utli ura/no- 
reddi (6), Sandu Walji v. Bhikchand 
Surajmal (7), and Mating Ok Kyi v. J/<x 
Pu (8). Here, on the pleadings of the 
parties, even if tho gift, as such, was in- 
valid, the lower appellate Court has held_ 
that they have changed their ]'»osition.' 
and, from this point of view, I find inyj 
self in full agreement with the learned' 
District Judge, that, in the circumstances' 
of tho iirosent case, the doctrine of part, 
performance applies. Their Lordshijis of 
the Privy Council's decision in I arada 
Pillai V. J eevarathnammal (2), above 
quoted, seems, in short, to mo to apply 
with full force in the circumstances of 
the present case and I am of oi)inion tliat. 
tiie District Judge was correct iti tho view 
he took in this connexion. 

It has been suggested tliat tlic wording 
of the deed of gift is not such as to show 
tliat possession actually passed. It might 
well bo argued that its terms imply sucli 
passing of i)osse-.sion, but, in the present 
case, tliero is ample other evidence ti' 
show that possession did ])ass and, there- 
fore, tho recitals in •! D. u ere relevant 
and almissible to show tl.c nature and 
kind of the possession. 

Tho next question, which has been 
agitated in this second appeal, is thit’the 
lower Court’s finding that -Fijaliai hail 
been in possession is incorrect and is no* 

(4) A. I. R. loa-j C.il. 139 -40 Cal. '.07. 

(•'■.) .A. 1. It. lOlt I*. C. 27 =42 C.il. 1. 

A. I (l\ C.). 

(r.) A. 1. R. 1924 M;ul. ^71 = 40 M i-l. '.1 0 
(!•’. B.). 

(7) A. I. R. 1023 Boin. 473=47 Botn. ‘-.-.-i. 

(SJ A. 1. R. I'. 27 Rant'. 33~4 R.uij:;. 

(F. B.). 
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jnstided by the evidence on record. It is 
true that the burden of proof in this 
connexion rested on the defendant-respon- 
dents and I have been referretl to docu- 
mentary evidence like that oi the jama- 
handis (P LO and P LI) and the receipts 
(P-6 and P 7) as well as the malguzar’s 
account-book (P 9} as establishing the 
plaintiff’s position and showing that he 
paid rent for the field. All these matters, 
h jwever, have been cirefully and properly 
considered by the Judge of the lower ap- 
pellate Court. The learned District 
Judge accounts for plaintiff’s name ap- 
I'earing in the village papers by the fact 
i h it no registered deed of gift had been 
executed in order to avoid payment of 
nazarana or a suit by the lambaLdar for 
ejectment of the donee. Similarly, the 
learned District Judge thinks that the 
plaintiff may have pxid rent for the field 
in order to create evitlonce of his posses- 
sion. Tiicso inferences the learned Dis- 
trict Judge was perfectly entitled to come 
r ■) on the evidence on record, particularly 
when there is coticrete aiul absolutely 
s itisfactory eviilcnco to show that the de- 
fend ints have been in possession of the 
field and have effected specific improve- 
Tiicnhs on it. lb is impossible to say that 
tl'.i’ lower Court ’s c ireful finding on the 
ijuostion of [)ossession is a wrong or illegal 
■ 'tj*' and there is. tliorefore, no room loft 
lor interference on second apneil in this 
connexion. 

I.astly, there arises the question of 
limif -ition and it has been somewhat in- 
uenuously sug.gested in this Court that, as 
there were two articles prima facie ap- 
I die il')!*}, the more specific should have 
I . on applied. The two provisions said to 
ho rtpplicible are .Art. 47. Sch. I, Lim. 
.\c' , wiiich lias rcforonco to a suit hy por- 
-on who is aggrieved hy an order for 
possess!'’)?'! of iinmovahle pr<)perty passed 
under the Code of Civil Procedure, which 
was Iho CISC hero, and the other is Art. i, 
Sch 2. to the C. P. Tenancy .Act. The 
‘Ugg'Slion has been made on behalf of the 
lilahitiff aiipcllanfc (hat Art. 47, rdm Act. 
lus* quoted was the specific article and 
\i t. ) . Tenancy Act, was the more general 
article, and that the limitation laid down 
In the form:r shoul I, tlieroforo, apply. 
Preci^'cK , the opposite is, of course, the 
actual po-ition. The specific articloap- 
I pile tblo hero is the one contained in tho 
renaucy Act, while tlie more general 
\rf!h.! is tlic one cunt lined in tlio Dinii- 


tation Act. A moment’s consideration 
would show that the view offered on be- 
half of the appellant in this connexion 
leads to a sheer reductio ad absurdum. 
Were that view correct, it would be possi- 
ble for any person claiming to be a tenant 
to set at naught the limitation laid down 
in the Tenancy Act by taking steps which 
might lead to proceedings under S. 145, 
Criminal P. C., and then claiming that 
he bad a fresh limitation of three years. 
On the point of limitation alone, there- 
fore, the present suit would, in any event, 
have been bound to fail. 

The appeal is accordingly dismissed. 
The appellant must bear the respondent’s 
costs. Costs in tbe lower Courts as 
already ordered. 

N.K. Appeal dismissed. 
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Findlay, J. C. 

Ziba — Accused — Applicant. 

V. 

KiiifrEviperor and another — Com- 
plainant — Non -applicants. 

Criminal Revn. No. 164 of 1927, De- 
cided on 18th August 1927, from order 
of Dist. Magistrate, Nagpur. 

(o) Venal Cede, S. 37 ; — Seizure of .a thing 
in the assertion of a // 0 »ia Jide clai7n of a right 
in absence of <iishonest intention is not theft. 

The sciKiiro of a thing in tho assertion of a 
bona lidc claim of a right though illegal does 
not amount to ' an olltiuce in the absence of 
proof of the element of dishonesty : 44 Cal. 

6J. Volt. [P 405 C I] 

(6) Criminal tt ini — I m proi^er crclusion of 
evidence — Ambiijnons i ccording of evidence 
— Trial is bad. 

Where evidence was improperly osoluded; 
the evidence recorded was ambiguous in places 
and the .'lagistrate. -lUbough tho identity of tbe 
thing stolen, was in doubt, did not have it 
produced for idcntiHcation by tho various wit- 
nesses 

Held : that tho whole trial was bad. 

[P 405 C 2} 

B. it. Mandlekai — for Applicant. 

A. N. ChonjUadc — for Non- Applicants. 

Order. The applicant Ziba applies 
in revision for setting aside tho convic- 
tion under R. 379, I. P. C. and sentence 
of a fine imposed on him by the 3rd 
Class Magistrate, Nagpur. On appeal, 
the District Magistrate maintained the 
conviction but roclucod the fine to one of 
Rs. 15. 

The trial of this case by the 3rd 
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Class Magistrate has been very badly 
carried through. The record of evid< nee 
is careless and untidy in the extreme and 
is, in places, almost unintelligible. As 
would appear from the cross-examination 
of Shivanandan Singh (P. W. 1), highly 
relevant evidence, which it was desired 
to lead as to the alleged existence of 
enmity between the complainant and the 
present applicant, was quite wrongly 
disallowed. Most important of all is the 
consideration that there was not only a 
doubt but the actual dispute between the 
parties as to the identity of the bullock 
alleged to have been seized by the appli- 
cant and yet the animal was not pro- 
duced for identification before the wit- 
nesses. 

It has been admitted before me by the 
pleader for the non-applicant that the 
present conviction and sentence could 
not, in any event, stand and all that has 
been urged is that a re-trial of the case 
should be ordered. The real question 
I have, therefore, to decide is whether 
the applicant is entitled to an immediate 
acquittal, or whether a re-trial of the 
case should be ordered 

B'or my own part, even if wo assume 
that the identity of the bullock said to 
liave been seized from the complainant 
(P. W. l), Shivanandan Singh, and that 
in the possession of tlie applicant is one 
and the same, I do not think that this 
is a case which tiro ci iminal Court sliould 
have to waste more time in trying. It 
|is perfectly clear that, if the applicant 
;did seize the hullock, or did order his 
'servant to seize it, this was done in the 
assertion of a hona fide claim of right. 
The seizure may have been illegal, but 
I do not think there lias been any proof 
of the element of dishonesty : cf Ar/an 
Ali V. I'hnperor (l). liven, if \vc assume 
the complainant's story to be true the 
fact that one of the two bullocks only 
was seized, under the circumstances, 
goes strongly to suggest that the 
applicant considereil he had a hona lido 
claim thereto. That the applicant's ac- 
f ion was illegal and that he was proliahly 
civilly responsible therefor, is perfectly 
clear, l>ut it is equally clear that the 
element <jf dishonesty has not been 
established. The evidence for the ap* 
jdicant strikes mo as interested and dis- 
crepant, and that for the complainant is 

H) LIWII] -li Cal. U6=36 I.C. ISGirrJO C.\V'.N\ 
ii'70. 


perhaps nob much better, as either party 
has taken up an extreme position, but it 
is perfectly obvious that, at the worst 
for the applicant, he seized the bullock 
under the assertion of some bona fide 
claim of right thereto. 

As I have said, the case has been tried 
so perfunctorily that, in any event, a 
re-trial would have boon necessary. Evi- 
dence was improperly excluded. The 
evidence recorded is ambiguous in places ; 
the Magistrate, although the identity of 
the bullock was in doubt, did not have 
it produced for identification by thej 
various witnesses, and, in any event, thus 
the whole trial was bad. In my opinion, 
however, the case is obviously one for 
the civil Courts and it would bo a waste 
of time to allow the parties to fight it 
out do novo in the criminal Court. The 
conviction and sentence passed on the 
applicant are set aside and the fine, if 
paid, will bo refunded. I make no order 
as regards the custody of the bullock sup- 
posed to have been restored. The par- 
ties must fight out this matter in the 
civil Courts. 

N.K. Lonviction act aside. 


A I. R. 1927 Nagpur 405 

Macn.vir, a. J. C. 

Thakardas — Defendant i — .Vppcllant. 

V. 

Vishme and others — PlaintitTs and Dc" 
fendints 2 and 3 — Kcs))ondents. 

Secoud Appeal No. 22 of lf)2fi. Decided 
on I4th Septomher 1927, from decree of 
Dist. Judge, Niiiiar, D - i3th November 
1925, in Civil Appeal No. 63 of L925. 

Civil I' C.,0 21 . ll. 10 — Decree — Assign- 
ment befin e i^nssinij of decree is valid — Transfer 
of I'ropcrnj Act. N. 0. 

Assi^nmentof right, ohtainahlc under a decree 
even butoro it i.s passed, is valid: .1. I. Jl. 1024 
P. C. 10.:; li» Mad. 420 and Orcj-i v. Jirnmlcy, 
(1012) 3 K. B. m. Foil. Cl’ 100 C IJ 

U'. £l. Parnnik — for A!ij)cllanL. 

K K. Uandhe and ]). K. Hose — for Kes- 
pondemts. 

Judgment — Tlio plaintid sued for a 
declaration that lie was the owner of a 
decree assigned to liini by defendants 2 
and 3. Tlic lower appellate Court has' 
held that tho factum of assignment has 
been proved. TTo states that tho wit- 
nesses for tlie plaintilT toll a consistent 
and a probable story and he is unable to 
rely solely on the evidence of Champsi 
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(D. W. 2) and his account. The plaintiff 
obtained a declaration in the first Court, 
and the first appeal was dismissed. 

It is strongly urged before me that the 
finding of fact is incorrect. Reliance is 
placed on the fact that the plaintiff did 
not get his name substituted in the suit 
which resulted in a decree in favour of 
defendants 2 and 3. But this fact has 
been fully considered in para. 14 of the 
first Court's judgment. It is also stated 
that the Bombay Courts have come to a 
different conclusion when deciding the 
suit instituted by defendants 2 and 3. 1 

do not see in what manner the opinion of 
the Bombay Courts, based on the evi- 
dence produced before them, is relevant. 
There is no reason, then, for interference 
with the finding of fact. 

It is next urged that what ])urported 
to be an assignment liad no effect in law, 
as a mere right t:> sue could not be trans- 
ferred. The remarks of their Lordships 
of the Privy Council in S ahhadrayavima 
v. Venkatnpati Rnju (l) a])pear to mo to 
conclude tliis point. At p. 249 [o/ 48 
d/a/i.-Ed.l the decision of Parker, J., in 
(jlegg v. Broviley (2) is quoted with ap- 
provrvl. Tiio facts in Glegg v. Bromley 
(2) aiipear similar to tliose in the i>resent 
case. One Mrs. Ci was plaintiff in an 
action for slander and assignoil to her 
husbatid, as security for debts clue to liim 
any amount which she might obtain as a 
lesnlt of that action. Mrs. G obtained a 
verdict, and when one H endeavoured to 
attach the amount due from the defen- 
dant the husband of Mrs. G successfully 
claimed the sum under his assignment 
it was held that the assignment was not 
an assignment of a mere expectancy or of 
a cause of action. 

Similarly, irj Pulaniappa v. Laksly 
manan (3) it was held that a valid 
[cliarge might ho created on a sum of 
fraoney duo under a decree, although at 
‘the tijue of the creation no decree was in 
■existence. The legal ground urged by tlu*. 
appellant tberofore f Ills. The appeal is 
dismissed with Cv»sts on the appellant. 

I ad<l that it has l) 0 en admittetl before 
mo that the decree is no longer in exist- 
ence, and the result of this a]jpc.il affects 
nothing but the distri!)ution of costs. 

N.K. Appeal (lisrnissc'tf . 

(I) 1. U. i’. 102 — 1^ ilj (t'.C.). 

(J) [lOiJ] :) K. IJ. ITI -Sl I.. J. K. P. lOsi — 
10 i 1. T. H J5. 

(3) [ls03J U) M.td. ‘1-29. 
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Kinkhede, a. J. C. 

Madhorao Sapre — Plaintiff 1 — Appel- 
lant. 

V. 

Ml. Laxmibai and others — Defendants 
1 & 2 and Plaintiffs 2 & 3 — Respondents. 

Second Appeal No. 437 of 1924, Deci- 
ded on 1st November 1926, from decision 
of District Judge, Saugor, D/- 29th Jufly 
1924, in Civil Appeal No. 20 of 1924. 

(a) Civil P.C..O. 41, i?r. 4 and 3i— One of 
several plaintiffs appealing — Appeal can be 
decreed in favour of all. 

Where one only of several plaintiffs, whose 
suit is dismissed, appeal the appellate Court 
c.an decree the appcil in favour of all, esp©' 
ciully when the non-appealing plaintiffs af® 
Joined as respondents. [P 407 0 1, 2J 

(ii) Jtecord-of-Right!^ — Malik viakbuza right is 
conferred by seUlemcnl and once ‘conferred it 
is jinal. 

'J’he malik muUhuz.i right is the creation of 
the settlement. If the settlement ofiicer gave 
that right to a certain person in respect of cer- 
tain fields, a civil Court cannot go behind the 
settlenient award and find that there was a 
mistake in the a\v.ivd and the right should have 
been conferred to certain other fields. The 
settlement entry recording a person as a malik 
inakbuza proprietor in respect of certain l.vnds is 
final and conclusive and ono cannot -go behind 
it or challenge it: 1 C. P. h. li. 140, i’o/f. 

[P 409 C 1] 

(c) Mutation — Proceedings relating to, arc 
not J udicial proccedi mjs and do not determine 
titles. 

Proceedings for the mutation of names are not 
a judicial proceedings, in which the titlo to and 
tlio iiropi'ietary rights in immovable property 
arc daterinined. They are much more in the 
nature of fisc.il inijuiries institxited in the in* 
tcrest of the State for the purpose of ascertain- 
ing which of the several claimants for the oc- 
cupation of certain denominations of immov- 
able property may be put into occupation of it 
with greater confidence that the revenue for is 
will be paid: A. I. Ji. 192C P. C. lOJ, Poll. 

[P 410 C 1] 

C. L. Subhedar and TC. V. Deoskar 
for .\pp 0 llant. 

P. -4. Pandit and S. B. Palsolc — fot* 
Respondents. 

Judgnnent. — This second appeal arises 
out of a suit brought by three plaintiffs for 
possession of 2 '3rd share out of the malik 
makbuz.i lands of mouzas Ivaurkhedu 
•10‘39 acres, Borikhurd 16’64 acres and 
Mazgaon Patol 30'45 acres, which were 
recorded in tho pajiers of the settlement 
of lR92as held in common by Raghunath 
ajid Narliari, sons of Krishnaji and on© 
Ramchindra, son of Raghunath, all of 
Sapre family presumable as co-owners 
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thereof. Neither party was at the stage 
of pleadings able to explain how these 
lands which admittedly were recorded in 
the name of Mt. Jamnabai, sister of Bba- 
gubai, the wife of Krishnaji, came into 
the possession of the persons recorded as 
raalik makbuza proprietors thereof at the 
settlement of 1892. The plaintiffs’ case 
was that Ramchandra Rao the husband 
of Laxmibai, defendant 1, and the grand- 
father of Vinayak, defendant 2, held 
and managed the lands on behalf of tho 
other co-owners, the sons of Bhagubai 
who were tlie predecessors-in-interest of 
tho present plaintiff's 1 to 3, and that on 
liis death in 1912-13 his widow defen- 
dant 1 as well managed the cultivation 
on their bohalf. It was also their case 
that the deceased Ramchandra R.io was 
lot into possession by Bhagubai's third 
sister iMathu Bai’s adopted son Ganga- 
dhir "Vinayak Rao, who was entitled to 
the remaining 13rd share of the lands. 
The plaintiffs called upon the defendants 
to effect a partition svhich they declined 
to do in 1920. Hence after a futile at- 
tempt to get their names brought on the 
mutation registers in 1920, they file! this 
suit on 10th April 1922. The trial Court 
held that tlie plaintiffs wore nob entitled 
to succeed as as they failed to make out 
their relationship, and their subsisting 
right of suit, and the lower appollato 
Court has confirmed tho dismissal though 
on different grounds. The appeal to the 
lower appellate Court was preferred by 
]»laintiffs Madhorao and Anandrao and 
the plaintiff 3 was made a coTOspon- 
dent 3. This second appeal is filed 
by plaintiff Madhorao, but he has joined 
plaintiffs 2 and 3 as co-respondents. Thus 
we have before us all the parties inte- 
rested in tho litigation either as appellants 
or respondents. 

A preliminary objection is raised on 
behalf of tho principal respondents 1 and 
2, Laxmibai and Vinayak that the appel- 
lant Madhorao cannot press this appeal 
as regards tho entire 2 3rdssharo as tho 
other co-i)laintiffs 2 and 3, have not 
joined as appellants, and they must bo 
deemed to have accepted the dismissal of 
Iheir suit so far as their intlividnal 
interest in the lands was concerned. Tho 
plain tiO'-appel hint’s counsel urges that 
in view of O. 41, R. 4 read with R. 33. 
Civil P. C., tho appeal is competent, and 
'this Court can grant tho relief in its 
.intiroty even on an appeal by one of tho 


persons interested, and particularly be-( 
cause the non-appealing plaintiffs have 
been joined as co-respondents, and they 
are before this Court. I think the pre- 
liminary objection cannot be sustained 
in view of the provisions of the Civil 
Procedure Code relied on by the appel- 
lant. I therefore overrule the same and 
proceed to decide the appeal on its 
merits. 

To my mind tho case does not seem 
to have boon handled from the right 
point of view in the Courts below. In 
the papers of the 30 years settlement 
when the award of proprietary rights was 
made Mt. Jamnabai was recorded as tho 
malik makbuza muafidar of all tho lands 
of Borikburd and Kuarkheda Baji, 
Exs. P-20-21 and Exs. P-32-32. Tho 
word tahayat” in Ex. P*32 which relates 
to the lands of Kuarkheda appears to 
have been used there to denote the dura- 
tion of the revenue-free nature of the 
grant and not the quality of interest 
which tho grantee liold or possessed in 
the lands. Tho Government made the 
gi'antee the proprietor of the lands com- 
prised in the grant, but instead of relea- 
sing the right to realize the revenue for- 
ever released it only for the lifetime of 
the grantee. In other words, the revo- 
nuc-froo character of the grant was liable 
to resumption on the death of the grantee 
The lands of Mazgaon Patol were record- 
ed at tho 30 years settlement as tho 
khudkhasb of Mt. Jamnabai: Ex P-8-9. 
These lands wore given to her for life as 
tho remark in the remarks column shows. 
We do not know how long after the 30 
years settlement Mt. Jamnabai lived. 
Whether she of her own accord gave away 
all those lands to her own sisters or sis- 
ters’ sons, or they succeeded to it on her 
death, or they seized the lands thereafter 
under a claim of title either as sister or 
sister s sons, to the exclusion of Jamna* 
bai's husband’s heirs, the position is tho 
same, in view of the subsequent settle- 
ment entries of 1892. 

Tlie lower appellate Court’s suriniso 
that tho lands were acquired prior to 
Gang.-idhar’s adoption (vide para. .’ O) can- 
not be accepted as correct as I will pre- 
sently sliow in Mie lollowing lines. 

The adoption of Gangadhar by Vinayak 
Rao or his widow Mt. Mathubai was in 
all probability made some time botwcon 
1800 and 1870 as one may reasonably 
presume from the ago of his son P. W. 4 
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being 50 in 1923. He. must have been 
a married man for at least three or four 
years prior to 1873, when P. W. 4 must 
have been born and his adoption must 
necessarily precede bis marriage. .1 
think it very likely that Jamnabai her- 
self made the grant: and that too to 
Krishnaji’s surviving sons and to Ganga- 
dhar, because the persons prima facie 
entitled to be the preferable objects of 
Jamnabai’s bounty would not be her 
well-provided sisters Bhagubai and Ma- 
thubai but their respective sons; as ul- 
timately, after the death of their respec- 
tive mothers they (sons) were to be 
lawfully entitled to their own mothers’ 
shares i. o., Krishnaji’s sons to Bhagu- 
hai's share and Gangadhar to h s mother 
Mathubai’s share qua her adopted son. 
As to whether they were to take 
per capita or per stirpes as represent- 
ing their respective mothers, it could, 
no doubt, be a point for dispute bet- 
ween them which it was open to them 
to settle as best as they could. I pre- 
sume that it had been etlectively settled 
by giving Gangadhar or his nominee 
Rain..:h-Lnilra Rao a share in the lands 
and iihagub.ii’s sons taking only 7 ^. 

In either case Rimcliandra Rio, the 
liusb.inil of <lcfcndant 1 and tho son of 
Uangnath, tho natural brother of Ganga- 
.liMr, could have no claim in his own 
right to tho estate of .Jamna 15ii. If at 
all ho could come in he ouhl do so only 
through the kin-lnes.s of'G.ingadhar who. 
being in atlluent circumstances would fool 
compassion towards Ins relations in his 
natural fatliov’s line wh«5 wore compara- 
tively indigent and tlius give thorn some 
help or means of support. It is, tlierefore, 
liiglily y)iobal)lc that Gangadhar who 
would not let his brother’s son Ram- 
chandra starve, would do something to 
improve his condition in life by letting 
him enjoy ins own share of these lands 
and thus enabling him to acejuire the 
j>o3ition of a tonant’in*common with the 
other co'ownors namely, the surviving 
sons of Ivrishna Rao and Bhagubai. The 
lower appellate Court could not rightly 
appreciate tho needy condition of Ram- 
ebandra and tho moral obligation which 
Gangadhar ins uncle, in aftluent circum- 
stances. would feel to make an adequate 
provision for the benefit of his indigent 
relations in the family of bis birth. He 
had his whole estate for his own son 
Sitaram, and what ho was giving away 


was practically an insignificant part of 
his big estate. I thus see nothin^ im- 
probable in this provision being made by 
Gangadhar for Ramchandra. The attempt 
of Baxraibai as D. W, 6 or of Sitaram 
(P. W. 4 ) to show that the lands were 
held in her husband’s family since the 
time of Rangnatb, meaning thereby that 
they had not come from Jamnabai and 
that Krishnaji’s sons would therefore 
have no claim, is in vain, for the simple 
reason that had the lands been inherited 


from Rangnatli, we should have expected 
portions of these lands in the possession 
joint or separate of not merely JRam- 
chandra Rao but also of his brothers and 
brothers’ sons. They would also have 
figured as claimants at the settlement. 
But they have had no sorb of possession 
over them as Laxmi Bai herself tells us 
in her deposition. That theory failing, 
the only theory of prior antecedent title 
is the one advanced and proved by the 
plaintiif with the help of Umabai's 
deposition; it appears quite consistent 
and highly probable. I thus see no reason 
to disbelieve her version of the grants of 
tho lands, by Jamnabai to her two 
sisters’ surviving sons, and by Gangadhar 
to R.imchandra of his one share out 
of them. In view of their remote anti- 
quity very slight proof cm suffice to 
induce anybody to accept such grants as 
the real foundation of the title to which 
the settlement entries of 1892 could bo 
said to owe their origin. 

Reilly speaking it was not necessary 
for tho Courts below to go into the 
question of tlic antecedent title of these 
individuals in view of tne fact that they 
wore recorded as malik makbuza proprie- 
tors in tho papers of the 12 years settle* 
ment of 1892-93 : see Exs. P-59, P*23 
and P-11. Tho lower appellate Court 
observes in para. 30 of its- judgment in 
relation to the settlement jamabandis of 
the tliree villages that they in effect 


raised : ... 

a vovy strong presumption that Krishaaji -^ 
.sous wore theu entitled to p.irt i£ not to all of 
the lands, and it is ro.isonaolo to conclude that 
the lands had come into their possession be* 
c.-iuso of the relationship of Jamnabai and 
Bhagnbai. Though Jamnabai had only a life- 
estate ill the absence of reversioners it is quite 
natural that her nephews should get into poss«^- 
sion even during her lifetime, and prior to the 
adoption of G.ingadhar by Mt. Mathubai. 

For reasons given above I do not, how- 
ever, agree with the I'emark that the 
grant by Jamnabai was “)>rior to the 
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«,doptioa of Gangadhar”. In para. 31 
we find the said Judge remarking that: 

presumably the settlement was given to those 
who appeared in 1892, to be entitled. 

The gist of para. 31 also is that in the 
•settlement proceedings Ramchandra Rao 
represented the common interests of him* 
self and Krishna Rao’s sons Narhari and 
Raghunath. In para. 35 the Judge 
observes: 

It is very unlikely that Ramchandrao could 
have ever had any title to the land except one 
which was dependent on the permission of the 
sons of Krisbnaji (and 1 may add of GangadharJ 
in view of his relationship with them. Whe- 
ther he was given shares or seized shares, I am 
convinced be was given them or seized them 
in virtue of this relationship. 

Paragraph 36 makes out that the posi- 
tion of Ramchandrao and the sons of 
Krishna Rao was that of co-owners as 

the following extract would show : 

The revenue papers set up a strong presump- 
tion of title in favour of the sons of Krisbnaji 
at the time of the settlement, and in my opinion 
,it is unnecessary for the plaintiCIs to prove title 
prior to the settlement. At the time of settle- 
ment the position of Ramchandrao appears 
ambiguous, but I find that as regards Kuar- 
khera co-ownership existed in equal shares 
between Raghunath Narhari and Ramchandra 
after the death of Vinayak, as regards Borikburd 
in similar shares from Sambhat 1951, and as 
regards Mazgaon between Raghunath and Ram- 
ebandrao in equal shares, from the same date. 

When we read the above observations 
in the light of the ruling of this Court in 
Shcodai/al v. Balaravi (l), that the malik 
makbuza right is the creation of the 
settlement, the position of plaintiti's as 
malik tnakbuza proprietors in their own 
right becomes very clear, so also that of 
Hamchandra Rao us their co-owner be- 
comes unassailable. In the said case of 
Sheodaijal v. lialarani (L) it was held 
that if the Settlement officer gave tliat 
right to a certain person in respect of 
certain fields a civil Court cannot go 
behind the settlement award and find 
that there was a Jiiistake in the award 
and the right should have been conferred 
to certain other fields. This ruling 
enunciates the t>rinciple that the settle- 
ment entry recording a person as a malik 
makbuza proi)rietor in lespect of certain 
lands is final and conclusive and one can- 
not go behind it or challenge it. It is 
thus clear that wc must proceed on the 
footing of the settlement entries of 1R92 
being the very foundation of the common 
title of plaintitTs and of defendant I’s 
husband Ramchandra Rao: in the absence 

(1) [188R] 1 C. P. Xj. R, 14G. 
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of anything to the country, the share of 
Ramchandra Rao was 

It was in exercise of this common 
title and in assertion of the rights of all 
the co-owners that Ramchandra Rao 
acted in the settlement proceedings and 
accepted the assessments as per settle- 
ment form S, 11 (Ex. P-59) dated 22nd 
February 1893 on behalf of all. He thus 
avowedly declared his representative char- 
acter at the time of the settlement en- 
quiry and purported to act on behalf of 
his other co-owners also. He thus held 
himself out as the accredited and manag- 
ing agent of the other co-owners. The 
subsequent jamabandis also were in sub- 
stantial agreement with this joint or 
common title solemnly admitted at the 
settlement, though there may be some 
slight variations now and then 

Plaintiffs Madhorao and Anandrao's 
father Narhari died in 1897 leaving them 
behind. Madhorao was 15 and Anandrao 
had presumably just attained majority. 
Raghunath died in 1899 but the names 
of Narhari and Raghunath continued to 
be recorded in the mutation registers up 
to 1902-03 when defendant Is hus- 
band Ramchandra Rao appears to have 
managed to secure mutation in his sole 
name : Exs. P*31, P-3 and P-4. There 
is nothing on the record to show that thi® 
mutation was ordered after notices to or 
with the consent of plaintiffs 1 to 3. 
The plaintiffs' interest would, therefore, 
remain unaffected by such mutation en- 
tries unless knowledge thereof is (wrought 
home to them of a date prior to 12 years 
before suit. Tlie plaintiffs have admitted 
the knowledge of tlic year 1920 in poras. 4 
and 5 of the plaint. It was, therefore, 
the duty of the defendant to prove or im- 
pute knowledge of a prior date. Even if 
it be considered that plaintiffs may by 
means of the interview arranged in ^Iarch 
1911 through Mr. Golwalkar (P W. 6) be 
fixed with knowledge ot all details still 
this does not take us back to more than 
12 years before the date ot the institu- 
tion of the suit wnich is Ifith .\pril 1922, 
even then, the claim is within limitation. 

.At this stage it is ])ertincnt to remark 
that at the interview which Ramchandra 
Rao is ])roved to liave had with P, W. 6 
in March 1911, he did not take up an 
attitude of hostility towards the plain- 
tiffs but seemed amenable to any reason- 
able amicable settlement (vide para 40, 
lower appellate Court’s judgment). This 
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5»eems very natural and proves the inner 
consciousness on Ramchandra Rao’s part 
that though he alone was enjoying the 
income of the lauds -managed by him he 
was not the sole owner thereof. I see no 
reason to distrust Mr. Golwalkar when 
lie says that Ramchandra Rao did not 
seem to be opposed to a settlement. This 
nmst naturally have put the plaintiffs 
on their guard and led them to accept 
his word of assurance that the matter 
could be satisfactorily settled without re" 
course to a law suit; this could clearly con* 
stitute in the eye of the law an admission 
of plaintiffs’ right, or, at any rate, was in 
the nature of a non-assertion of a hostile 
claim, which would convey the impres- 
sion that the managing co“Owner had 
not repudiated his former representative 
cliaracter. He, however, soon after died 
in 1912*13. Thus the attitude of Ram- 
cliandra Rao till his death can safely be 
inferred to have been one of friendliness 
and not of hostility towards his co- 
owners in respect of the lands in suit. 

The story which the lower appsliate 
Court seems to hive adopted in pir.is. 37 
and 44 of the iudgoient of Madhorao’s 
rathet* Narh iri and uacle Raghuaafcli 
having deliberately abandoned their shares 
in favour of Rimchariflra Rao before tlieir 
deaths lias no foundation in reality and 
appears to bo a pure invention. The in- 
fei ence based thereon that the doctrine 
of one CsO-shaver holding on behalf of alT* 
could not therefore be applied ‘‘after 
Ramchandra Rao h id obtained mutation" 
does not hold good iioro. I may here 
usefully quote tlio observations of their 
Lordships of the Privy Council in the 
most recent case of Nirynaii Singh v. TjClI 
Hnrlrn Partah, A. /. li. 1926 P. C. 100 
as they are very pertinent to this case: 

The perusal by their Ijordship^ of the judg- 
ment of the Court of the Judicial Coonnis^ioncr 

tboir bordships to think tint its 
judgment is to a great degree based on the 
inis<*hievous but persistent error thit the pro- 
ceedings for the mutation of n itn^s is a judi- 
cial [jroceydiiig, in which tbo title to and the 
proprietary rights in immovable property are 
debormined. Thiiv aro nothing of the kind as 
has btjon pointed out timis iunuiuerablc by tbo 
Judicial Committee. They are much more in 
the nature of fiscal inquiries instituted in the 
interest of the State for the purpose of ascer- 
taining w hi oh of the sever tl cl lim iiits for the 
occupition of curtain denomiiiatious of iiniuov 
il>Io property m ly be put into o^cupttion of it 
with greater confidence that tho revenue for it 
will be paid, 

111 I fcho loirnol District Julgo kept 
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this distinctioc betweeo mutation and" 
judicial proceedings before his mind T 
dare say he would not have fallen into- 
the error of thinking that from 1902-’ 
when .Ramchandra Rao secured mutation 
in his sole name his possession was not 
on behalf of, but became adverse to, his 
co-owners. Assuming Ramchandra Rao- 
did set up a claim to be sole proprietary 
owner” of these lands ‘ entitled to an 
interest in which” the present plaintiffs- 

had no claim,” then, in the words of 
their Lordships themselves, 

these revenue authorities had no jurisdiction, 
to pronounce upon the validity of such a claim. 
aud from the orders it would appear they did. 
not attempt to do so. It is perfectly clear that 
the orders already referred to did not effect and 
were not intended or designed to effect ptoprio- 
rigorc an exclusion of the plaintiffs from all 
interest in the property, 

in which they are interested as tenants- 
in common to the extent of two*thirds. 

In this view of the case, the title of 
the plaintiffs being intact and being, 
sliown to 1)6 subsisting, tboy are entitled 
to a decree for sep.irabe possession of 
their two*tliirds sli ire of all tho lands in 
suit by partition as against defendants- 
1 and 2. 

The decrees of the lower Courts are set 
aside and -the plaintiffs’ claim decreed 
with costs throughout against the defen- 
dants who will bear their own costs im 
all Caurts. As this decision proceeds 
upon a ground common to all the' 
plaintiffs respondents 3 and 4 who are 
originally plaintiffs 2 and 3 shall also be 
entitled to the benefit of this reversal. 

Decree act aside. 
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PrideauX, a. J. C. 

Mst. Bani Bai — Defendant — Appallant. 

v. 

M.ahadeo Plaintiff — Respondeat. 

Second Appoil No 541 of 1927, Deci- 
ded on lObh November 1927, from decree' 
of Addl. Dist. Judge. Wardha, D/* 22ndi 
July 1927, iu Civil Appeal No. 54 of 1926. 

Practice — .Wiy else — Court cinnot mike 
new case for the parltj. 

Wheu the o;i5io found by tlid losvar appollate* 
Court W.IJJ not the case tried and tha relief de- 
cread \v-is not tho relief sought^ in such a case; 
the suit should be dismissed, 4LL G *2] 

J/. B. Mii/ogi — for Appsllanb. 

M. li. Bohde — for R35p)nle)t. 
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Judgment. — The plaintiff in this suit 
claimed from the defendant his lambar* 
dari haq for the years 1331 to 1333 Fasli. 
The case was tried and a decree was 
given in favour of the plaintiff for 
Rs. 58*6-6 On appeal it was discovered 
that it was not the iambardari haq which 
the plaintiff could claim but the mucca- 
dami haq quite a different thing. The 
lower Appellate Court’s order-sheet of 
loth May 1926, runs: 

As regards ground No. 1, Mr. Karode urges 
that his claim to five per ceutj is based on be- 
ing a muocadam and not a lambardar though 
the point was not made clear in the lower 
Court. Lower Court allowed Iambardari haq 
on the ground that it was allowed in a previous 
suit, but that point will not be res judicata as 
the right is a recurring one. Mr. Gole admits 
that if plaintifi is allowed muccadami haq. 
the account per year is correct, and be would 
then contend only about interest. He wants 
time to state whether the plaintifi was muc- 
cadam during the three years in suit. 

The order-sheet of the next hearing 
runs: 

.\ppcllant by Mr. Gole. He admits that 
plaintifi and his father were muccadams for the 
three years in suit. The only question for 
argument is whether muccadam .haq should be 
allowed or not. 

It is contended for the appellant (de- 
fendant) here that under S. 192, Ijand 
Revenue Act, the remuneration of the 
muccadam has to be fixed by the Tahsil- 
dar and recovered by the lambardar from 
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the proprietors of the mahal o»* patti for 
which he is appointed, and it is argued 
that the civil Courts cannot take cogniz- 
ance of the case. It is further contended 
that under S. 229, Cl. (p) of that Act, any 
olaim in connexion with the office or 
remuneration of the muccadam is not 
cognizable by a civil Court. It does not 
seem to me necessary to enter into these 
contentions ; for it appears to me that 
the suit should be dismissed on the ground 
that it was brought for recovery of the 
Iambardari haq ;it was not for the recov- 
ery of the muccadami haq which has been 
decreed by the lower appellate Court. 
This change in the case in the lower 
appellate Court has prevented suitable 
issues being raised in the trial Court ; 
and if a plaintiff is so careless as 
to make a mistake of this nature, al- 
though ho may be repeating only a mis- 
take made in previous proceedings, he has 
only himself to blame if his case fails. 
The relief decreed is not the relief sought; 
the case found by the lower appellate 
Court was not the case tried ; and under 
these circumstances I think that the 
plaintiff's claim should be dismissed with 
costs. I set aside the decree of the 
lower appellate Court and dismiss the 
case with costs. 

N.K. 
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